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Entered  according  to  the  Act  of  Congreep,  in  the  year  eighteen  hundred 
and  thirty -three,  by  Gould,  Banks,  &  Co.,  in  the  office  of  the  Clerk  of  the 
Southern  District  of  New- York. 


Am  act  to  establish  the  office  of  Vice-chancellor  of  the  First  Circuit. 

Passed  January  28,  1831. 

The  people  of  the  State  of  New  York,  represented  in  the  Senate  and 
Assembly,  do  enact  as  follows : 

§  1.  There  shall  be  an  officer  of  the  Court  of  Chancery,  who  shall  reside 
In  the  city  of  New  York,  and  be  denominated  the  Vice-Chancellor  of  the 
first  Circuit, 

§  2.  He  shall  be  of  the  degree  of  counsellor  of  the  court  of  chancery ; 
shall  be  appointed  in  the  same  manner,  and  hold  his  office  by  the  same  ten* 
-ure  as  the  circuit  judges,  and  shall  receive  an  annual  salary  of  two  thousand 
dollars,  to  be  paid  quarterly  out  of  the  general  fund  of  the  State. 

§  3,  After  the  first  day  of  May  next,  be  shall  have  and  exercise  the  jur- 
isdiction and  power  and  perform  the  duties  which  by  the  Revised  Statutes 
or  otherwise,  are  conferred  upon  or  required  to  be  performed  by  the  Circuit 
Judge  of  the  first  Circuit,  as  a  Vice-Chancellor  of  the  Court  of  Chancery  ; 
and  as  to  such  jurisdiction,  power  and  duties,  shall  be  substituted  in  the 
place  of  the  said  Circuit  Judge,  and  all  the  provisions  of  law  which  are 
-applicable  to  the  said  Circuit  Judge  as  a  Vice-Chancellor,  shall  be  consid* 
ered  as  applying  to  the  Vice-Chancellor  of  the  Fr3t  Gircuit,  to  be  appoint' 
ed  under  this  act 

ID**  William  T.  Mc  Court,  Esquire,  of  the  city  of  New  York,  received 
the  first  appointment  under  this  statute  ;  and  commenced  his  sittings  on  the 
ninth  day  of  May,  1831. 


•x? 


PREFACE. 


The  increase  of  reports  in  our  own  country,  is  greater  than  it  ever  was 
in  England.  We  have,  already,  upwards  of  seven  hundred  volumes  of  de- 
cisions.    This  increase  is  looked  upon  as  objectionable. 

It  is  true  that  a  tax  is  thus  imposed  upon  the  lawyer.  But  there  are 
some  taxes  which  it  is  good  to  pay. 

The  number  of  such  books  with  us  arises,  not  from  an  over  eagerness  io 
report,  for  it  is  far  from  a  thankful  office,  but  on  account  of  the  changes  and 
improvements  in  our  state  codes.  The  use  of  reports  is  not  sufficiently 
appreciated.  Statutes  and  local  rules  and  common  law  notions  must  re- 
quire illustration  and  explanation  ;  and  they  can  only  be  tested  through  the 
ingenuity  of  counsel  and  the  opinion  of  presiding  officers.  Digests  cannot 
keep  pace  with  the  courts.  Cases  are  the  alembics  of  the  lawyer— the 
means  of  distilling  what  is  of  practical  use. 

It  has  been  the  study  of  the  present  reporter  to  obtain  this  essence :  and 
not  to  fill  page  after  page  with  the  ordinary  details  of  every  case. 

The  bar  may  be  thought  to  be  somewhat  sacrificed.     He  will  risk  all 
this.    Reports  of  decisions  are  not  expected  to  contain  forensic  displays  of 
counsel.    In  some  of  our  States,  the  law  appointing  a  reporter  binds  him 
not  to  publish  the  arguments  of  the  legal  gentlemen  employed  on  either 
side. 

In  putting  forth  a  volume  of  the  decisions  of  "Vice-Chancellor  McCoun, 
the  reporter  feels  confident  he  is  serving  the  profession ;  and  he  is  eager  to 
hang  upon  this  sentence  an  acknowledgment  of  the  kindness  he  has  receiv- 
ed at  his  hands. 

C.  E« 

New  York,  December,  1833. 
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CASES 


VICE-CHANCELLOR'S  COIJRT. 


VIR8T  OI&C0IT. 


WILLIAM  T.  MoCOUN,  Esq.  Vice-Chancellor, 


Jit  the  matter  of  the  petition  of  Jamb  Huron. 


Hm  eowt  n*y,  in  a  preper  case,  where  there  is  a  covenant  on  one  sjfrandno 
nutanality,  decree  a  specife  performance  of  it. 

Where  there  ii  a  eoTenant  in  a  lease  allowing  a  ]eaee  to  purchase  the  fee  at 
a  specified  sum,  it  is  a  fair  inference,  in  a  bill  filed  for  a  specific  performance* 
that  the  rent  was  fixed  at  the  amount  reserved  in  the  lease  as  an  inducement 
to  pwehase  the  fee  under  such  eoTenant. 

The  wrotdf  ^  shall  have  liberty  fo/wrcAoM,"  contained  in  a  covenant,  are 
to  be  construed  assuring  the  right  to  a  dear  title,  free  from  a  claim  of  dower 
and  all  other  incumbrances.  It  means,  the  whole  title.  And  in  a  case  of 
this  kind,  the  lessee^  who  insisted  upon  a  performance  of  the  covenant,  was 
decreed  to  bear  all  the  costs. 


Johm  Huktbr  granted  to  Daniel  Pearson  a  lease  for  seven     j^at/  g% 
years  from  the  first  day  of  May,  1828,  of  a  house  and  lot  of       1631. 
ground  on  the  corner  of  Pearl  and  Collect  streets,  in  the  city  of     v-p^-/ 
New  York,  at  the  rent  of  MOO.    The  lessee  covenanted  in  ft"**  p*tr 

1orma>nc€     of 

Asm  indenture  of  lease  that  he  would,  before  the  first  day  otUanhold. 
Aogast,  1828,  erect,  or  cause  to  be  erected  on  the  said  lot,  a  fVardf  "Pur- 
good  and  substantial  brick  house  of  certain  dimensions,  fire  jS^l^u 
proof  in  aSrwpects,  according  to  the  reguktions  and  ordimn- 5Sm 
ef  the  corporation  of  the  city  of  New  York.   And  the  same  Co§t§< 

(among  other  things)  the  following  covenant  on 

1 


3  CASES  IN  THE 

18211 .       the  part  of  the  lessor,  John  Hunter,  his  heirs,  executors  and  ad* 

WvW       ministrators : "  And  that  the  said  party  of  the  second  part,  Daniel 

tbe  of  jane  "  Pearson,  his  executors,  administrators  and  assigns,  at  any  time 

HU5TKR.        "within  three  years  after  the  first  day  of  May,  in  the  said  year 

"  one  thousand  eight  hundred  and  twenty-eight,  shall  have  liberty 
"to  purchase  the  said  lot,  buildings,  tenements  and  appurtenances 
"  thereon  or  thereunto  belonging,  by  paying  the  said  party  of  the 
"  first  part, his  heirs,  executors,  administrators  or  assigns  therefor 
"  the  sum  of  six  thousand  dollars." 

Mr.  J.  H*  Lee  this  day  presented  to  the  court  the  petition 
of  Jane  Hunter,  widow  of  the  said  John  Hunter*  It  set  forth, 
the  above  lease  to  Daniel  Pearson ;  the  death  of  John  Hunter ; 
the  taking  out  of  letters  of  administration,  by  her,  as  his  widow, 
to  her  husband's  estate  and  effects ;  that  the  fee  in  the  premises, 
so  leased  to  Daniel  Pearson,  was  in  the  said  John  Hunter  at  the 
*  time  of  his  death;  that  the  petitioner  was  entitled  to  dower 
therein  as  his  widow;  that  he  had  left  six  children,  who  were 
all  infants  under  the  age  of  twenty-one  years,- and  she  had  been 
appointed  by  the  surrogate  of  the  city  of  New  York  the  guar- 
dian of  their  persons  and  estate.  The  petition  further  shewed, 
she  was  liable  at  law  upon  the  covenants  of  her  late  husband ; 
that  the  said  Daniel  Pearson,  on  the  first  day  of  April,  1831; 
had  given  notice  to  her  and  the  heirs  of  the  said  John  Hunter, 
of  his  insisting  upon  his  right  to  purchase  the  premises  described 
in  the  lease,  pursuant  to  the  covenant  contained  therein.  She 
submitted  herself  to  the  advise  and  direction  of  the  court,  and 
stated  her  willingness,  in  order  to  facilitate  the  proceedings  and 
remove  all  embarrassments,  to  release  her  dower  right.  The 
petitioner  prayed  (if  on  hearing  all  parties  concerned,  the  court 
should  be  satisfied  a  specific  performance  of  the  covenant  ought 
to  be  decreed)  that  it  would,  at  the  costs  and  charges  of  the 
person  who  ought  of  right  to  pay  the  same,  order  and  direct 
such  a  conveyance  of  the  premises,  so  leased  to  the  said  Daniel 
Pearson  in  compliance  with  his  notice  and  demand,  as  might 
be  meet  and  proper  to  be  executed  to  him,  on  his  paying  the 
consideration  specified  in  the  covenant,  and  on  such  other  terms 
and  conditions  as  should  be  agreeable  to  equity  and  good  coa- 
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science.     Also,  in  case  of  such  decree,  that  one-third  of  the       1831. 
purchase  money  should  be  invested  for  the  benefit  of  the  peti-      *"v*" 
turner  on  account  of  her  right  of  dower;  and  the  remainder  TJtE  OF  JAJr^ 
paid  over  to  the  guardian  of  the  children,  according  to  the  hunter. 
practice  of  the  court. 

Upon  this  petition,  an  order  was  entered,  whereby  it  was  re- 
ferred to  one  of  the  masters  to  enquire  into  and  ascertain  the 
title  to  the  said  premises;  the  nature  and  amount  of  incum- 
brances thereon ;  the  amount  of  surplus  of  the  purchase  money  ' 
which  would  remain,  after  paying  off  such  incumbrances ;  the 
proper  disposition  to  be  made  of  such  surplus;  the  names  of 
suitable  persons  to  be  guardians  of  said  infants  in  relation  to 
inch  surplus;  the  amount  of  the  security  and  the  competency 
of  the  sureties  to  be  furnished  by  such  guardians ;  and  that  the 
master  settle  the  form  of  the  release  of  dower  of  the  petitioner, 
and  the  necessary  conveyance  to  Daniel  Pearson  or  his  assigns. 
The  question  of  costs,  and  all  other  matters,  were  reserved. 

The  facts  of  the  petition  were  found  by  the  master ;  and 
also,  a  good  title.  It  likewise  appeared  in  his  report  (by  the 
testimony  of  witnesses,  and  amongst  other  things)  that  the  said 
Daniel  Pearson  had  erected,  in  1827  or  1828,  and  previous  to 
the  first  day  of  August,  in  the  latter  year,  an  additional  good 
and  substantial  two  story  brick  house,  fire  proof  in  all  respects, 
according  to  the  regulations  and  ordinances  of  the  corporation 
of  the  city  of  New  York ;  and  also  a  smaller  fire  proof  building 
of  brick  which  served  to  connect  such  additional  brick  house 
with  the  old  house.  Also,  that  the  said  Pearson  had  been  dis- 
trained upon  for  rent,  and  sometimes  did  not  discharge  his 
aforesaid  rent  until  the  third  month  after  it  became  due ;  and 
a  part  of  a  quarter's  rent  remained  still  unpaid:  but  that  there 
had  always  been  property  thereon  liable  to  distress  and  suffi- 
cient to  satisfy  any  arrear  of  rent  owing  by  him. 

Upon  the  coming  in  and  confirmation  of  the  master's  report, 
an  order  was  entered,  directing  a  conveyance  to  Daniel  Pearson. 
But  it  did  not  state  whether  Jane  Hunter's  dower  should 
come  out  of  the  •  purchase  sum  of  96,000,  nor  whether 
Pearson  was  to  $ake  a  conveyance  of  the  premises  subject  to 
her  right  of  dower. 
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IK  THE   BC1T- 


ISS1,  This,  however,  is  not  so.    The  fair  construction  of  the  cove- 

nant  that  the  lessee  should  be  at  liberty  to  purcliase,  by  paying 
tee  of  jams  W|0W)» must  mean  the  whole  title.     The  case  of  Ketchum  v. 
hunts**        Evertson,  13  /.  JR.  358,  is  different.    In  that  case  the  covenant 
' I      was,  to  give  a  deed.  So  also  in  the  case  of  The  Corporation  of 
Schenectady  v.  Van  Eps,  12  /.  R.  436.  The  matter  now  before 
the  court  is  more  like  the  case  of  Jones  v.  Gardner,  10  /.  R. 
267;  where  the  covenant  was,  to  give  a  sufficient  deed  to 
vest  a  title  in  the  defendant.    The  court  held  the  wife  must  join 
in  the  deed;  and  that  a  covenant  to  convev  the  title  meant  the 
legal  estate  in  fee,  free  and  clear  of  all  valid  claims,  liens,  and 
incumbrances.    But  a  doubt,  at  first,  arose  in  my  mind :— Sup- 
pose the  lessor  was  living,  and  a  bill  was  filed  against  him  for  a 
deed,  how  could  the  court  compel  a  conveyance,  free  from  the 
dower  of  the  wife,  in  case  sh&  refused  to  join  her  husband  in 
the  deed?    In  such  a  state  of  things,  there  would  be  a  difficulty* 
According  to  some  old  cases,  if  the  husband  agreed  to  convey 
even  his  wife's  estate,  the  court  would  compel  him  to  pe/form 
in  specie,  because  it  was  presumed  he  had  his  wife's  consent 
There  are  instances  of  the  husband's  being  committed  to  prison 
until  the  wife  should  convey;  but,  on  making  it  appear  that  he 
could  not  prevail  on  her  to  join  in  the  deed,  the  court,  from 
necessity,  discharged  him.     Sugden  on  Vendors,  151.    Lord 
Eldon,   however,  in  Emory  v.   Ward,  8   Ves.  505,  expres- 
sed a  strong  disinclination  to  follow  that  doctrine.    He  shows, 
it  would  be  "  compelling  the  husband  to  compel  his  wife"  to 
execute  a  deed  or  to  levy  a  fine;  which  are  voluntary  acts. 
And  the  same  doctrine  has  undergone  a  thorough  examination 
by  Sir  Thomas  Plumer,  V,  C,  in  the  case  of  Howell  v.  Qeorge, 
And**  Ma  -  *  Madd,  A  1.     In  that  case,  a  specific  performance  was  re- 
fin  v.  Mitch-  fused.    The  consequence  of  such  a  refusal  is,  however,  to  leave 
«//,  9  Jac.  4s  the  husband  exposed  to  an  action  at  law  for  damages,  upon  his 
W.  425    6.   covenant#    And  so  here,  the  lessee  has  a  right  of  action  against 
the  infant  heirs  upon  the  covenant  of  their  father.     Is  it,  then, 
proper  to  expose  them  to  this  consequence?  I  think  not;  more 
especially  as  the  difficulty  can  here  be  obviated.    For  the 
j  jT£  widow  has  placed  herself  within  the  power  of  the  court  by  her 
It.  45.  petition,  and  can  now  be  compelled  to  join  in  the  conveyance ; 
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and  one-third  of  the  money  can  be  set  apart  for  her  benefit. 
It  is  better  the  lessee  should  take  the  property. 

I  do  not  consider  there  is  such  an  inadequacy  of  price  shown 
in  this  case,  as  would  justify  me,  on  that  ground,  in  refusing  a 
specific  performance.  But  I  think  the  lessee,  in  taking  the 
property,  must  bear  all  the  costs  of  the  proceeding,  so  that 
the  infants  may  have  the  purchase  money  without  diminution. 


1831. 


Baqgot  and  another  vs.  Henry  and  another. 


Material  and  necessary  matter  most  be  explicitly  met  in  an  answer ;  bat  ex- 
ception*, founded  upon  verbal  criticism,  slight  defect  and  omission  of  imma- 
terial matter,  will  be  invariably  disallowed  and  treated  as  vexatious. 


Lf  the  course  of  the  Vice-Chancellor's  opinion  in  this  case,  Jtfay,  11. 
relative  to  exceptions  which  had  been  taken  to  the  answer  of       1881. 
one  of  the  defendants,  his  honor  made  the  following  observa-     «7  ,. 

tioas:  Exceptions. 


I  apprehend  that  masters,  as  well  as  solicitors, 


do  not  sufficiently  attend  to  the  106th  Rule  of  this  court,  which 
declares  it  to  be  the  duty  of  masters  always  to  take  into  consi- 
deration the  relevancy  or  materiality  of  the  statement  or  ques- 
tion referred  to  in  the  exception.  In  the  present  instance,  the  ends 
of  justice  would  have  been  as  well  and  perhaps  better  promo- 
ted, if  these  exceptions  had  never  been  taken,  or,  when  taken, 
had  been  overruled.  They  are,  however,  now  before  me.  But 
1  wish  to  have  it  understood,  that  whilst,  on  the  one  hand,  I 
shall  always  hold  a  defendant  to  a  full,  frank,  and  explicit  dis- 
closure of  all  matters  material  or  necessary  to  be  answered, 
whether  resting  within  his  own  knowledge  or  upon  his  infor- 
mation and  belief:  so,  on  the  other  hand,  I  mean,  as  far  as  lies 
in  my  power,  to  discourage  the  taking  of  those  exceptions  which 
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are  founded  upon  jnere  verbal  criticism,  slight  defect,  or  ofnj*- 
sion  in  matter  not  material  to  the  cause,  and  where  it  ift  evident 
the  defendant  can  have  no  design  or  intention  to  suppress  the 
truth  or  evade  a  full  and  fair  enquiry.  And  whenever  excep- 
tions of  the  latter  character  are  brought  before  me,  I  shall  not 
hesitate  to  overrule  them ;  and  impqse  the  payment  of  all  such 
costs  as  a  litigious  and  vexatious  proceeding  deserves.  I  do 
not  make  these  remarks  with  reference  to  the  present  matter, 
in  particular ;  but  there  are  several  cases  before  me,  partaking 
more  or  less,  of  the  character  above  described:  and  I  have 
thought  it  my  duty  at  once  to  lay  down  a  rule  by  which  I  mean 
to  be  governed,  in  regard  to  all  exceptions  for  insufficiency  which 
may  hereafter  be  brought  under  my  notice. 


In  the  matter  of  the  petition  of  James  Hopson. 


A  party  who  hai  obtained  hi*  majority,  cannot,  by  petition,  oall  upon  the  par* 
ion  who  had  acted  ai  guardian  to  account  It  muit  be  done  by  a  bill* 


May.  13.        Lt  this  cade,  the  petitioner  had  attained  the  age  of  twenty-one 

years ;   and  he  prayed  his  guardian  might  account,  without 

Practice,    shewing  that  any  thing  was  due  or  in  the  hands  of  the  person 

Guardian-  •  who  had  acted  as  guardian. 
Mpt 

Mr.  S.  B,  H.  Judah,  for  the  petitioner. 

Mr.  JET.  W.  Warner,  for  the  guardian,  objected :  1st  Because 
the  guardianship  was  at  an  end ;  and  therefore,  the  proceeding 
was  wrong  in  point  of  form.  2d.  The  party  who  had  acted  as 
guardian  could  only  be  called  upon  through  a  bill  of  complaint. 
And,  3d,  there  was  no  allegation  of  any  thing  being  due.  Mr. 
Warner  read  an  affidavit,  showing  that  accounts  had  been  ren- 
dered. 
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Ties  Vice-Chancellor.  The  petition  does  not  set  forth  a  1831. 
single  circumstance  of  misconduct  on  the  part  of  the  late  guar- 
dian. But  even, if  it  did,  I  find  no  case  where  a  person  can  be 
called  upon  to  account  through  a  petition,  after  the  period  of  his 
guardianship  has  ceased.  If  the  petitioner  were  under  age,  thenf  ,_ 
wider  the  rules  and  practice  of  the  court,  a  bill  would  be  unne- 
cessary. 

In  this  case,  the  relation  of  guardian  and  ward  has  ceased;  Setlnike 
and  the  former  is  no  longer  an  officer  of  the  court    If  the  pe-  fljJJS]  1  JL 
titioner  has  any  claim,  he  must  file  a  bill.  $  &  74. 

Motion  denied,  with  costs. 


Cahow,  Executor,  &c.  of  Mowatt,  deceased,  vs.  Mowatt, 
Administratrix,  &c.  of  Mowatt,  and  others. 


A  new  defendant  cannot  be  added  to  a  suit  upon  a  petition :  it  must  be  by  a 

supplemental  bill. 
An  administratrix,  who  has  been  superseded,  will  not  be  allowed  to  withdraw 

from  a  suit  in  which  she  is  a  defendant. 


This  was  an  application,  by  a  petition,  on  the  part  of  the       ifhi, # 
public  administrator,  Silvanus  Miller.     The  petition  shewed,    «____ 
that  the  defendant,  Martha  Mowatt,  had  been  superseded  by  Practic «. 
the  Surrogate  of  the  city  and  county  of  New  York,  as  adminis-  ^^rt^ 
ttatrix  of  John  E.  Mowatt,  and  that  Mr.  Miller  had  been  ap- 
pointed, by  the  same  Surrogate,  in  her  place.    It  specified  an 
amount  of  funds  which  were  in  the  hands  of  the  said  Martha 
Mowatt,  as  administratrix ;  suggested  that  the  same  should  be 
paid  to  Silvanus  Miller ;  and  prayed,  that  he  might  be  substitu- 
ted  in  her  place  as  a  defendant  in  the  above  suit. 

Mr.  Silvanus  Miller,  appeared  in  support  of  his  petition. 

Mr.  Charles  G.  Troup,  for  the  defendant,  Martha  Mowaft, 

2  . 
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1831*  suggested  the  willingness  of  his  client  to  part  with  the  funds  in 
her  hands,  provided  she  could  do  it  with  safety ;  and  her  desire 
to  be  dismissed  from  her  situation  as  a  defendant. 

Mr.  John  Anthon,  for  the  complainant,  opposed  the  prayer  of 
the  petition :  because  Martha  Mowatt  was  now  liable  for  her 
acts  as  an  administratrix ;  and,  one  party  could  not  be  thus  sub- 
stituted for  another — the  first  being  made  a  party  by  the  com- 
plainant and  no  relief  being  prayed  for  against  the  proposed 
new  party. 

The  Vice-Chan cellor  : — I  think  this  motion  has  been 
vHmrdrt*  Il$P^y  opposed  by  the  coipplainant.  Martha  Mowatt  ought 
Finch,  233.  not  to  be  released  from  any  liability  she  may  have  incurred  as 
and  Dom$  v.  the  administratrix  of  her  late  husband ;  and  the  complainant  ia 
Dt*i  %b.  243.  entitled  to  call  her  to  an  account.     I  have  looked  into  some 

authorities  to  see  how  far  the  court  can  substitute  one  defendant 
for  another  in  the  summary  way  required  by  this  petition.  The 
case  of  Foster  v.  Deacon,  6  Madd.  C.  JR.  58,*  is  an  authority 
directly  in  point.  The  petitioner  in  that  case  was  the  assignee, 
for  a  valuable  consideration,  of  the  unascertained  interest  of  the 
jfefejidant,  Deacon,  and  of  his  wife ;  and  he  prayed  to  be  admit- 
ted to  take  part  in  the  suit  as  a  party  defendant.  The  court  per- 
mitted the  pettiioner  to  make  himself  a  party  by  a  supplemental 
♦       bill. 

In  the  case  before  the  court,  it  appears,  that  the  letters  of  ad- 
ministration which  were  granted  to  Martha  Mowatt,  have  been 
revoked ;  and  that  Mr.  Miller,  the  petitioner,  has  now  the  right 
in  himself.  His  course,  therefore,  is  by  a  supplemental  bill ;  but 
I  think  that  the  complainant  should  have  the  preference  of  filing 
such  a  bill.  I  shall,  therefore,  order,  that  the  complainant  have 
leave  to  do  so,  and  thereby  make  Mr.  Miller  a  party  defendaift; 
but  if  the  complainant  shall  not  file  such  bill  within  twenty  days* 
then  the  petitioner  may  file  it,  praying  to  be  admitted  a  party 
defendant  to  the  suit  After  this  is  done,  some  order  can  be 
made  as  to  the  assets  in  Martha  Mowatt's  hands :  for  the  pur- 
pose of  having  them  brought  into  court  or  transferred  to  the 
public  administrator.  But  I  shall  make  no  order  in  this  respect, 
until  the  supplemental  bill  is  filed. 


'/ 
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"      Barnett  vs.  Pakdow. 


Where  a  commission  to  examine  witnesses  has  not  been  returned,  it  win  be 
necessary  to  make  an  application  to  the  court  to  extend  the  time  for  doting 
the  proosj :  otherwise,  they  can  be  closed  as  in  erdinar j  cases. 


Ton  cause  had  been  set  down  upon  the  calendar  by  the  de-    Jlfoy  19, 
fendant    He  had  entered  the  usual  order  for  closing  the  proofs       1831* 
on  the  fifteenth  day  of  March,  1831 :  although  a  commission  to  p^fa 
examine  a  witness  in  England,  on  the  part  of  the  complainant,  Commi$$um 
had  not  been  returned. 

Mr.  CfGonnm,  as  counsel  for  the  defendant,  after  proving 
service  of  notice  of  hearing  upon  the  complainant's  solicitor, 
moved  the  court  to  dismiss  the  bill ;  and  took  his  order  accor- 
dingly. 

On  a  subsequent  day,  Mr.  /•  Radcliff,  as  counsel  for  the  com-  June  14. 
plainant,  moved  the  court,  upon  affidavit,  that  the  before  men- 
tioned order  for  closing  the  proofs  and  also  the  decree  by  de- 
fault  should  be  set  aside  or  vacated,  with  costs,  or  for  such  other 
order  as  the  court  should  see  fit  to  make.  This  motion  was  op* 
posed  by  Mr.  &  Connor. 

The  Vice-Chancellor  :  The  practice  under  the  69th  Rule  June  27. 
of  the  court,  relating  to  commissions  for  taking  testimony  has 
been  considered  and  settled  by  the  chancellor,  who  has  favored 
me  with  a  copy  of  his  opinion,  which  it  is  only  necessary  to  read : 

a  By  the  English  practice,  a  commission  to  examine  witnesses 
"abroad^ippears  to  begrantedon  a  special  application  and  on 
"  good  eause  shown ;  and  terms  are  generally  imposed  upon  the 
"  parties  to  prevent  delay.  Under  our  statute,  the  commission 
"  appears  to  be  a  nfttttcr  of  course ;  and  I  have  understood  the  , 
"  practice  to  be,  that  the  party  wishing  time,  to  obtain  the  exami- 
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"  nation  of  witnesses  abroad,  must  apply  and  show  good  reasons, 
"  and  get  an  order  to  extend  the  time  for  closing  the  proofs.  Re- 
"peated  applications  of  that  kind  have  been  made  since  I  came 
"into  the  court.  Indeed,  it  would  be  productive  of  great  mis- 
"  chief  and  the  commission  would  frequently  be  used  fof  the 
•'mere  purpose  of  delay,  if  a  party  could  stay  the  closing  of  the 
"proofs  as  a  matter  of  course  by  issuing  a  commission  under  the 
"79th,  80th,  and  81st  sections  of  the  statute,  and  the  69th  rule. 
"Although  notice  of  the  application  to  the  register  or  clerk  is 
"given,  that  is  merely  for  the  purpose  of  giving  the  adverse  party 
"  an  opportunity  to  join  in  the  commission  or  to  name  commis- 
"  sioners.  He  has  no  power,  under  the  rule,  to  judge  of  the 
"necessity  of  issuing  a  commission  or  to  fix  the  time  within  which 
"it  shall  be  returned  or  to  impose  any  other  terms  to  prevent  its 
"  being  used  for  the  mere  purpose  of  delay.  The  87th  section  of' 
"  the  statute,  in  conformity  to  which  the  68th  rule  was  framed,  is 
"general ;  and  the  rule  applies  to  all  proofs  taken  in  chief  in  the 
"  cause  before  hearing,  whether  on  commission  or  before  an  exa- 
"miner.  If  time  is  necessary,  the  party  can  apply  directly  to  the 
"cpurt  under  the  71st  rule,  as  a  case  not  provided  for  by  the 
"  preceding  rules ;  and  then  the  court  can  judge  of  the  propriety 
"  of  delaying  the  cause  and  extend  the  time  to  close  the  proofs, 
"  and  impose  terms,  if  necessary." 

It,  therefore,  appears,  that  the  complainant  should  have  ap- 
plied for  an  order  to  enlarge  the  time  for  closing  the  proofs ;  and 
*s  he  did  not  do  so,  the  proceedings  of  the  defendant  are  to  be 
considered  regular. 


I  must  deny  the  motion,  with  costs. 


#, 
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Mowatt  and  others,  vs.  Graham  and  wife. 


A  witness  who  demurs  to  a  question  put  to  him  in  the  examiner's  office,  can- 
not bring  the  matter  before  the  court.  It  if  for  the  party  who  puts  the 
question  to  do  so;  and  if  he  does  not,  no  one  else  ought  or  can. 


Lf  the  course  of  taking  testimony  on  the  part  of  the  com- 
plainants before  the  examiner,  the  solicitor  was  examined  as  a        i^oof 
witness.    Upon  a  certain  question  being  asked  him,  he  refused      s^v^/ 
to  answer  it,  and  put  in  a  demurrer,  alleging  professional  con-  Practice. 
fidence.    The  examination  was  continued  upon  other  questions  -D«wwrer  6jf 
put  to  the  witness,  and  his  deposition  was  completed.    The    m 
opposite  side  took  no  measures  for  compelling  an  answer  to  the 
question  demurred  to. 

Mr.  C.  G.  Tramp,  and  Mr.  W.  B.  Lawrence,  now  attempted 
to  bring  it  before  the  court,  upon  an  affidavit  and  notice  of 
motion  "that  the  demurrer  mentioned  in  the  said  affidavit  be 
"set  down  for  argument  on  the  calendar  of  causes,  or  that  the 
**  complainants  have  leave  to  bring  on  the  argument  of  the  said 
"demurrer,  or  for  such  other  order,"  &c. 

Mr.  Charles  O 'Connor ',  opposed. 

Ths  Vice-Chancellor.  A  witness  who  demurs  to  a  ques- 
tion is  not  the  proper  person  to  bring  it  before  the  court.  If 
the  party  putting  the  question  asks  for  no  attachment,  nor  in 
any  way  brings  the  point  before  the  court,  no  one  else  can. 

The  question  must  be  considered  as  waived,  or  the  demurrer 
well  taken,  unless  he,  who  put  the  question,  persists  in  it  and 
takes  measures  to  have  the  demurrer  disposed  of. 

Motion  denied. 
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Cases  of  adultery  are  generally  made  out  from  circumstances  2  but  they  art 
circumstances  leading  to  the  (act,  by  fair  inference  and  necessary  conclu- 
sion. 

Cruelty  and  adultery  are  entirely  distinct  causes  of  divorce ;  and  they  cannot 
be  oontbined  in  the  same  bill  as  substantive  causes  of  complaint 

But  it  seems  that  immediate  acts  of  cruelty  which  lead  strongly  to  the  eon* 
elusion  of  the  adultery's  being  contemplated,  may  be  received  in  evidence, 
on  a  trial  at  law. 

A  judge  is  right,  upon  the  trial  of  a  feigned  issue,  in  allowing  proof  of  acts  of 
cruelty  for  the  purpose  of  showing:*  1st.  That  the  affections  of  a  husband 
were  alienated  from  the  wife ;  2d.  A  course  of  abuse  from  the  time  of  his 
connection  with  another  woman,  down  to,  and  terminating  in,  a  separation 
from  his  wife;  and,  3d.  That  such  cruelty  resulted  from  such  connection 
and  was  part  of  a  plan  contrived  between  them,  to  drive  the  wife  from 
home,  in  order  that  the  improper  intimacy  might  be  more  easily  carried  on* 

The  rules  which  formerly  governed  courts  of  law  in  granting  new  trials,  upon 
.the  ground  of  testimony  improperly  admitted  or  rejected,  has  never  been 
adopted  in  equity. 

The  object  of  a  feigned  issue  in  this  court  is  to  satisfy  the  mind  of  the  equity 
judge  upon  matters  of  fact;  and  the  object  is  attained,  when  his  conscience 
is  satisfied  that,  at  the  trial,  justice  has  Ween  substantially  done. 

If,  from  the  whole  case,  there  is  sufficient  to  show  the  verdict  was  substantially 
right,  a  .new  trial  will  not  be  granted. 

Costs  of  the  suit  may  be  taxed  after  the  court  has  refused  to  grant  a  new  trial 
and  made  a  decree,  though  before  a  master  hai  reported  as  to  an  amount  for 
alimony. 


May  21,        The.  circumstances  of  this  case  sufficiently  appear  in  the 
1831.       opinion  of  the  court 

Jfey>  TrtoJ.        ^r#  "'  ^Ta^am  aiM*  Mr.  H.  Maxwell  for  the  complainant 
Cost*. 

Mr.  /.  Anihon  and  Mr.  0.  Hoffman  for  the  defendant 


June  27.  The  Vice-Chancellor.  The  bill  in  this  case  is  filed  by  the 
wife  against  the  husband,  for  a  divorce,  dissolving  the  marriage 
contract,  on  the  ground  of  adultery. 
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A  feigned  issue  has  been  tried.  The  jury  have  found  for 
the  plaintiff;  and  the  proceedings  are  returned  to  this  court, 
with  a  certificate  of  the  presiding  judge,  that  the  verdict  was 
folly  supported  by  the  evidence  and  was  satisfactory  to  him* 

A  motion,  however,  is  made  for  a  new  trial.  It  is  applied 
for  on  two  grounds:  1st.  Because  the  verdict  is  not  warranted 
by  the  evidence ;  or,  in  other  words,  that  there  is  no  evidence 
of  any  aduhery  committed  by  the  husband;  and,  2d,  That  the 
judge  admitted  improper  testimony  to  gq  to  the  jury.  I  wilt 
briefly  examine  these  points  in  their  order*. 

In  the  first  place,  it  may  be  observed,  that  it  is  not  necessary 
to  prove  directly  the  fact  of  adultery.  If  it  were  so,  there 
are  but  few  cases  in  which  the  charge  of  it  could  be  substan- 
tiated. In  most  instances,  therefore,  the  fact  is  made  out  from 
circumstances;  but  they  are  circumstances  involving  the  fact 
by  fear  inference,  and  lead  to  it  as  a  necessary  conclusion.  "  The 
"only  general  rule  "  says  Lord  Stowell,  2  Haggard 's  Consist  R, 
2.  "that  can  be  laid  down  upon  the  subject,  is,  that  the  circum- 
"  stances  must  be  such  as  would  lead  the  guarded  discretion  of  a 
"  reasonable  and  just  man  to  the  conclusion,  that  the  act  had  been 
*  committed."  On  looking  into  the  case  before  me,  I  do  not  disco- 
ver any  direct  evidence  of  the  fact.  Still,  after  a  careful  exami- 
nation of  the  circumstances,  as  proved  to  the  jury,  and  which 
need  not  be  here  repeated,  (independent  of  and  entirely  aside 
from  what  is  deemed  by  the  defendant's  counsel  as  objections 
Me  testimony,)  I  cannot  perceive  how  the  jury  could  avoid  the 
conclusion,  they  came  to,  nor  how  any  reasonable  man  can 
doubt  the  existence  of  the  fact  charged  against  the  defendant. 
There  are  numerous  cases  to  be  met  with  in  the  reports  of  the 
ecclesiastical  courts  of  England,  where  the  able  and  discrimi- 
nating judges  who  preside  in  them,  upon  circumstantial  evidence 
of  a  less  d&isive  character  than  the  evidence  given  in  the  pre- 
sent instance,  have,  without  hesitation,  pronounced  in  favor  of  a 
divorce.  If,  therefore,  the  case  was  before  me  simply  upon 
that  question,  I  should  not  feel  myself  at  liberty  to  disturb  the 
verdict. 

But,  it  is  said,  improper  testimony  was  admitted ;  and,  there- 
fore, the  verdict  should  be  set  aside.    The  evidence  alluded  to 
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consisted  of  acts  of  cruelty  or  personal  violence  of  the  husband 
towards  the  wife.  It  was  offered,  as  stated  in  the  case,  with 
a  view  to  show,  an  alienation  of  affection  on  the  part  of  the  de- 
fendant towards  his  wife  from  the  period  of  his  first  acquaint- 
ance with  the  object  of  his  adulterous  connection,  and  to  prove 
that  the  banishment  of  the  wife  from  her  home  was  the  result  of 
a  plan  to  introduce  the  other  into  his  house,  the  better  to  con- 
tinue his  illicit  intercourse  with  her.  .The  judge  decided  that 
the  plaintiff  might  prove  acts  of  cruelty,  for  the  purpose  of 
showing,  1st.  That  the  affection^  of  the  defendant  were  alien- 
ated from  the  wife ;  2d.  A  course  of  abuse  from  the  time  of  his 
connection  with  the  other  woman  down  to  and  terminating  in 
the  separation  from  his  wife  ;  and,  3d.  That  such  cruelty  re- 
sulted from  his  conection  with  the  other  woman,  and  w&s  part 
of  a  plan  contrived  between  them  to  drive  the  wife  from  hhr 
house,  in  order  that  the  improper  intimacy  might  be  more  easily 
carried  on. 

It  is  objected  to  this  sort  of  evidence,  that,  of  itself,  it  affords 
a  ground  for  a  limited  divorce,  and  if  such  evidence  be  admited 
where  adultery  is  charged,  a  wife  has  only  to  file  a  bill  charging 
adultery,  and  upon  proof  of  cruelty,  she  may  obtain  a  decree 
very  different  from>the  one  she  would  be  entitled  to  for  the 
cause  of  cruelty  alone.  It  is  undoubtedly  the  practice  in  the 
English  courts  to  admit  evidence  of  cruelty  when  cruelty  and 
adultery  are,  at  the  same  time,  charged  (as  they  may  be)  in 
the  libel:  Poynter  on  Div.  216.  And  this  arises,  because  the 
divorce  granted  in  either  case  is  the  same.  It  is  merely  a  se- 
paration, and  not  a  dissolution  of  the  marriage  contract  \  and 
the  reason  for  admiting  proof  of  cruelty  in  such  cases  is,  the 
probability  which  it  adds  to  the  well  foundedness  of  the  charge  • 
of  adultery.  It  is  also  of  some  consequence,  say  the  judges,  in 
determining  the  question  of  permanent  alimony.  *  But  under 
the  laws  of  this  state  in  relation  to  divorce,  and  the  practice 
which  we  must  necessarily  adopt  in  proceedings  of  this  sort, 
the  rule  as  to  admitting  such  testimony  must  be  more  guarded. 
With  us,  cruelty  and  adultery  are  entirely  distinct  causes  of 
of  divorce  ;  and  I  should  not  hesitate  to  say,  that  they  cannot 
be  combined  in  the  same  bill  as  substantive  causes  of  complaint. 
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They  admit  of  a  different  mode  of  answering ;  and  where  the 
charges  are  denied,  the  mode  of  trial  is  also  different.  What 
would  be  admissible,  therefore,  in  the  English  courts,  under 
their  system,  would  be  improper  and  inadmissible  in  ours. 
Still,  I  do  not  mean  to  say  the  court  may  not,  upon  the  trial 
and  when  a  charge  of  adultery  is  in  issue,  receive  evidence  of 
acts  of  cruelty  in  connection  with  and  to  corroborate  other  cir- 
cumstances which  lead  stongly  to  the  conclusion  that  the  adul- 
tery was  in  contemplation  and  was  actually  committed.  The 
acts  of  crueltv  to  be  shown  in  evidence  would  have  to  be  im- 
mediately  and  not  remotely  connected  with  the  circumstances 
of  adultery,  so  as  to  form  one  scries  of  aggression  on  the  part 
of  the  husband.  As,  for  instance:  suppose  that,  after  a  hus- 
band's intimacy  with  a  paramour  and  while  he  was  pursuing  a 
course  of  conduct  totally  inconsistent  with  his  duty  and  fidelity 
as  a  husband  (with  evidence  of  some  particular  act  which 
might  well  be  construed  into  a  consummation  of  the  offence  or 
at  least,  afford  a  strong  presumption  against  him)  he  should 
become  abusive  towards  his  wife  and  follow  it  up  by  blows  or 
other  personal  injury,  so  as,  finally,  to  drive  her  from  his  house, 
and  should  then  j-eceive  the  other  into  it : — I  think  this 
would  be  evidence  proper  to  go  to  the  jury,  as  showing,  in  the 
first  place,  the  alienation  of  the  husband's  affections,  and,  in  the 
second  place,  the  quo  animo  or  intention  with  which  the  cruelty 
was  inflicted — a  just  ground  of  inference  would  in  such  case  be 
afforded  that  his  intimacy  with  the  other  woman  was  of  an  illi- 
cit and  adulterous  character,  although  it  might  not  of  itself  and 
disconnected  with  other  circumstances  amount  to  evidence  of 
adultery. 

Under  this  view  of  the  case,  I  am  of  opinion  the  judge  was 
substantially  right  in  the  decision  he  made  respecting  the  ad- 
mission of  such  testimony.  Whether  the  testimony,  when 
given,  came  within  the  scope  of  the  plaintiff's  offer  or  was 
within  the  rules  laid  down  by  the  judge,  I  think  is  much  more 
doubtful.  If  it  did  not,  he  should  have  instructed  the  jury  to 
disregard  it.  But  be  that  as  it  may,  from  the  view  which  I 
have  taken  of  this  case  and  from  the  well  settled  principles  of 

equity  in  relation  to  the  granting  otnew  trials  on  feigned  issues, 
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18J1.  I  do  not  feel  myself  warranted  in  disturbing  the  present  ver- 
dict It  is  well  understood,  that  the  rules  which  formerly  go- 
verned courts  of  law  in  granting  new  trials,  upon  the  ground  of 
testimony  improperly  admitted  or  rejected,  have  not  been 
adopted  by  the  court  of  chancery.  Even  courts  of  law  have 
latterly  undertaken  to  judge  for  themselves  of  the  materiality 
of  the  evidence  found  to  have  been  improperly  admitted  or  re- 
jected ;  and  where  they  have  been  satisfied  no  injustice  has 
been  done  and  the  verdict  would  have  been  tlje  same  with  or 
without  such  evidence,  they  have  refused  to  grant  a  new  trial, 
Lord  Teynhan  v.  Tyler,  6.  Bingham,  561.  The  object  of  a 
feigned  issue  is,  to  satisfy  the  mind  of  the  equity  judge  upon 
matters  of  fact ;  and  the  object  is  attained,  when  the  conscience 
of  the  judge  is  satisfied  that,  at  the  trial,  justice  has  been  sub- 
stantially done.  This  is  the  principle  laid  down  in  Collins  v. 
Hare,  1  Dow's  R.  New  Series,  139;  S.  C.  BUgKs  jR.,  N.  8. 
106.  In  Barker  v.  Ray,  2  Rpss.  R.  63,  Lord  Eldon  says, 
this  court,  in  granting  or  refusing  new  trials  proceeds  upon 
very  different  principles  from  those  of  a  court  of  law ;  and  that 
it  has  been  ruled  over  and  over  again,  that  if  on  a  trial  of  an 
issue  a  judge  reject  evidence  which  ought  to  have  been  re- 
ceived, or  receive  evidence  which  ought  to  have  been  rejected, 
although  in  that  case  a  court  of  law  would  grant  a  new  trial, 
yet,  if  this  court  is  satisfied  the  verdict  ought  not  to  have  been 
•  different,  it  will  not  grant  a  new  trial  merely  upon  such  grounds. 
In  Booth  v.  Blundell,  19  Ves.  503.  and  Hampson  v.  Hampson  t 
3,  V .  4*  B.  41 /the  same  principle  appears.  So,  also,  in  Savage 
v,  Carroll,  2  Ball  fy  B.  444.,  where  it  was  insisted  the  verdict 
had  not  been  supported  by  the  evidence.  Lord  Manners  re- 
fused to  set  it  aside ;  and  acted  upon  the  principle  that,  from 
the  Ivhole  case,  there  was  sufficient  to  show  it  was  sub&tan- 
And  He,  Jlp-  tially  right.  I  must  do  the  same  here ;  and,  therefore,  refuse 
thorn  v  Com-  the  defendant  a  new  trial.  The  consequence  of  a  new  trial 
*Pa'  ' '  C  R  wou^  ^e  a  prolongation  of  this  unhappy  controversy,  without 
483.  "  "  any  beneficial  purpose — for  I  am  perfectly  satisfied  the  defend- 
ant could  not  hope  for  a  different  result.  And  it  can  make 
very  little  difference  to  him  whether  the  decree  be  for  a  dis- 
solution of  the  marriage  contract  or  a  separation  from  bed  and 
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board.  The  parties  are  already  too  widely  separated  ever  to 
admit  of  a  reconciliation ;  and  to  the  complainant  it  may  be 
ail-important,  as  respects  the  future,  that  she  should  not  be  obli- 
ged to  retain  u  the  undefined  and  dangerous  character  of  a 
wife  without     husband." 

She  is  entitled  to  be  discharged  from  the  obligations  of  the 
marriage  contract.  A  decree  must  accordingly  be  entered 
dissolving  the  marriage ;  and  a  reference  be  had  to  a  master 
to  ascertain  what  allowance  she  may  be  entitled  to  for  alimony. 


1831. 

XULOOC 
MULOCK. 


The  decretal  order  herein  was  entered  and  notice  of  taxa- 
tion  of  costs  given  before  the  proceedings  in  regard  to  alimony 
were  perfected.  The  defendant,  before  the  Vice-Chancellor* 
as  taxing  master,  objected  to  the  taxation  of  the  costs,  as  being 
premature :  that  the  decree  could  not  be  enrolled  and  be  con- 
sidered as  perfected  until  the  matter  of  alimony  had  been  set  at 
rest :  and,  that  the  opposite  party  must  "  clean  the  record?'  be- 
fore the  decree  could  be  docketed.  The  Vice-Chancellor  de- 
cided against  the  objection.  He  was  of  opinion  the  merits  of 
the  decree  were  perfected ;  and  that  the  opposite  party  might 
elect  to  tax  the  costs  which  had  accrued  upon  the  merits  or  wait 
until  the  master's  report,  as  to  alimony,  was  confirmed.  His 
honour  said,  the  only  thing  winch  could  have  weight  was  the 
trouble  of  another  taxation :  but  that  he  would  take  care,  on 
the  second  taxation,  to  protect  the  defendant  from  charges 
which  were  covered  by  the  present.* 


•  ■■  The  decree  from  the  time  0/ pronouncing  it  binding,  and  an  act  of  the  court; 
all  the  reat «  a  sort  of  miniiterial  or  clerical  act."    t  Harr.  Fr.  165.  6th  Edit. 
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Rankin  vs.  The  Minister,  Elders  and  Deacons  of  the  Re- 

REFORMED  FORMED  PROTESTANT    DUTCH  ClIURCH  ill   OrCHARD-StREET 

P&OTE8TANT       in  the  City  of  New- York,  Woodruff,  Barnes  and  Wes- 

terfield.  ' 


DUTCH 
CHURCH. 


Where  a  first  taiortgagee  files  a  bill  of  foreclosure,  and  after  a  decree,  but  before 
a  sale,  the  mortgagor  pays  the  interest  due  and  costs,  the  after-mortgagees 
cannot  have  the  benefit  of  the  decree,  except  by  filing  a  supplemental  bill. 


June  13,  The  complainant  had  filed  a  bill  of  foreclosure  and  sale  as  a 

1831.  first  mortgagee  against  the  defendants  the  Ministers,  Elders 
Practice  an(*  beacons  °f  the  Reformed  Protestant  Dutch  Church  in  Or- 
Working  a  chard-strcet  in  the  city  of  New-York,  on  account  of  the  inter- 
decree,  est  being  in  arrear.     In  this  bill,  the  other  defendants  were 

12        i*e"  ma(^e  parties,  as  holding  subsequent  mortgages.     The  usual 
^ce#-  decree  for  sale  was  obtained  ;  but  the  mortgagors  had  paid  to 

the  complainant  the  interest  which  was  due,  with  the  costs,  and 
a  sale  was  stayed. 

The  defendants,  Woodruff,  Barnes  and  Westerfield,  in  a  peti- 
tion, showed  their  mortgages  were  due,  and  prayed  that  an 
account  might  b£  taken,  by  a  proper  reference,  of  what  was 
due  as  well  to  the  complainant  Rankin  as  to  the  petitioners ; 
also  for  an  enforcement  of  the  decretal  order ;  and  that  the 
mortgaged  premises  might  be  sold  under  the  same,  and  out  of 
the  residue  of  monies  arising  from  such  sale  (after  paying  the  com- 
plainant) the  petitioners  might  be  paid  what,  on  such  account- 
ing, should  be  found  due  and  owing  to  them  with  costs ;  and* 
for  further  relief. 

Mr.  Murray  Hoffman,  for  the  petitioners. 

•    .  Mr.  W.  Slosson,  for  the  minister,  &c. 

The  Vice-Chancellor.     It  is  not  safe  to  proceed  on  this  pe- 
tition.    The  law  suspends  the  decree  in  this  case  until  a  fur- 
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thcr  default  (3  R.  S.  192.  193.)  But  the  defendants  who  now 
petition  are  not  without  their  remedy.  They  may  file  a  sup- 
plemental bill,  setting  forth  the  'original  bill  and  the  decree,  and 
pray  for  permission  to  move  the  latter,  and  be  paid  after  the 
first  mortgagee  is  satisfied  his  amount  and  costs.  Thus,  they 
may  connect  their  proceeding  with  the  original  bill,  without 
danger  from  an  objection  that  another  suit  is  pending  in  rela- 
tion to  the  same  matter. 

Application  refused,  without  costs ;  but  the  petitioners  have 
leave  to  file  a  supplemental  bill. 
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VARDEN- 
BEBGH. 


Brush  vs.  Vandenbergh,  survivor  of  Freeman. 


Testimony  taken  in  the  cause  cannot  be  read  upon  a  motion  to  dissolve  an  in 
junction. 

The  question  of  delay  in  the  performance  of  a  contract  and  acquiescence  in  the 
delay  can  only  be  properly  determined  at  the  hearing  of  a  cause,  and  not  on 
a  motion. 

It  is  undoubtedly  true,  that  at  law  the  tender  of  the  deed  or  offer  to  perform 
specifically  after  suit  brought  for  non-performance,  would  not  affect  or  take 
away  the  right  to  proceed  with  the  suit :  but  the  commencement  of  an  action 
is  not  ipso  facto  a  deprivation  of  right  to  go  into  equity  for  leave  to  perform 
the  contract. 

It  sums,  the  adjudged  cases  do  not  go  so  far  as  to  say,  that  a  party  must  show  a 
positive  agreement  or  consent  to  accept  a  deed,  notwithstanding  delay  (in  a 
case  where  no  time  is  specified.)  It  is  a  matter  resting  very  much  in  the 
discretion  of  the  court.  * 

If  there  is  a  fair  and  reasonable  question  for  the  court  to  decide,  namely,  whe- 
ther u  contract  may  not  be  specifically  executed,  an  injunction  granted  in 
the  cause  will  be  retained  until  the  hearing. 


Jane  15, 16. 
1831. 


Practice. 
Iw  the  year  1823,  the  defendant  and  Isaac  Freeman  entered  Testimony. 

into  a  written  and  sealed  contract  with  the  complainant,  to  find  yPec%fic  P*r- 

the  materials  and  do  the  mason's  work  of  a  new  dwelling-house  jnjunctiof^ 

in  the  city  of  New  York ;  and  for  all  this,  they  were  to  have  Suit  at  Lou* 
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84,000 :  one  half  in  cash,  by  instalments,  (the  last  payment  in 
October,  1823,  when  the  house  was  to  be  finished)  and  the  other 
half  or  "  balance  of  $2,000  was  to  be  paid  in  land  at  one  dollar 
"  per  acre" — lying  onGreenbriar  river  in  Virginia,  and  for  which 
the  complainant  was  to  give  a  warrantee  deed.  There  was  no 
time  specified  for  the  completion  of  the  purchase,  unless  the  date 
when  the  last  payment  was  to  be  made  can  be  construed  as  ( 
fixing  the  period. 

In  July,  1830,  the  defendant,  James  Vaijdenbergh,  as  the  sur- 
vivor of  Freeman,  commenced  an  action  at  law  in  the  Superior 
court  of  the  city  of  New- York  against  the  complainant  for  a 
breach  of  covenant,  in  not  having  paid  the  82,000  in  land ;  and 
claimed  to  recover  that  amount  in  money.  The  complainant 
filed  his  bill  shortly  afterwards  in  this  court,  for  a  specific  per- 
formance of  the  contract  and  to  compel  the  defendant  to  accept 
a  deed  of  the  lands,  which  he  alleged  he  had  executed  and  had 
tendered  to  the  defendant  on  the  26th  day  of  July,  1830,  (after 
the  commencement  of  the  action.)  On  filing  the  bill,  an  injunc- 
tion was  granted,  which  restrained  the  plaintiff  therein  from 
proceeding  in  his  action.  The  answer  of  the  defendant  met  and 
denied  the  principal  allegations  in  the  bill. 

It  will  be  only  necessary  to  give  this  outline  of  the  case  and 
refer  to  the  Vice-Chancellor's  opinion  for  such  further  particu- 
lars as  may  bear  upon  the  matter. 

This  cause  came  before  his  honor,  upon  a  motion  to  dissolve 
the  injunction ;  upon  the  bill  and  answer. 


Mr.  Murray  Hoffman,  in  support  of  the  motion. 

r 

The  contract  is  dated  the  1st  November,  1822.  The  agree- 
ment was  that  the  complainant  should  pay  84,000,  one  half  of 
that  amount  to  be  received  in  land  worth  one  dollar  per  acre. 
The  bill  admits  the  full  completion  of  the  contract  by  the  defen- 
dant in  the  month  of  July,  1823;  and  it  is  a  striking  feature  of 
the  case,  that  from  that  period,  the  defendant  has  not  received 
the  one  half  of  the  demand  and  the  complainant  has  been  in 
possession  of  the  house. 

The  only  equities  of  the  bill  on  which  the  action  can  be  inter- 


j 


VICE-CHANCELLOR'S  COURT. 


28 


cepfed  are  two-fold.  '  1.  The  alleged  acquiescence  of  the  defen- 
dant from  time  to  time  in  the  delay — his  request  that  the  deed 
might  not  be  delivered — his  assent  to  the  sending  to  Virginia 
for  a  survey — his  agreement  to  wait  at  other  times,  and  "other 
circumstances  charged  as  eviden  so  his  w  recment  to  the  de- 
lay. 2.  The  tender  of  the  deed  on  the  26th  July,  1830,  after 
the  action  at  law  was  brought. 

Upon  the  first  point  the  counsel  examined  the  various  alle- 
gations in  the  bill  as  to  the  particular  circumstances,  and  the 
averments  of  the  answers  respecting  them,  and  insisted  that  all 
of  them  were  fully  denied  or  explained  so  as  to  destroy  any 
equity  on  that  account.  He  citgd  Bogart  v.  Perry,  1  John. 
Ch.  Rep.  55 ;  Hatch  v.  Cobb,  4  ib.  559 ;  Milwood  v.  Thanet,  5 
Vesey,  720  n. ;  Guest  v.  Humfray,  ib.  818. 

Upon  the  second  point  he  contended,  that  after  an  action  at 
law  was  commenced  for  a  breach  of  a  contract,  the  case  could 
only  be  withdrawn  from  that  tribunal  into  a  Court  of  Equity 
upon  one  of  two  grounds,  either  a  positive  prior  agreement  of 
which  the  institution  of  the  suit  at  law  was  a  violation,  or  a 
positive  agreement  after  its  commencement  for  delay,  or  that 
the  contract  should  be  fulfilled — that  the  tender  of  the  deed 
after  the  action  was  brought  was  a  nullity — that  such  deed  was 
refused,  and  that  the  defendant  had  a  right  to  refuse  it,  even  if 
no' objection  as  to  title  or  the  value  of  the  land  existed.  He 
urged,  that  it  was  immaterial  how  long  the  defendant  had  re- 
frained from  asserting  his  right  to  sue,  or  what  consent  he  had 
given  to  a  delay,  provided  there  was  no  agreement  subsisting 
which  was  broken  by  his  action.  That  a  court  of  chancery 
could  not  interfere  with  a  proceeding  at  law  clearly  within  the 
jurisdiction  of  a  legal  tribunal,  except  upon  circumstances 
making  it  unconscientious  in  the  party  to  proceed  there. 

He  cited  Knkkcrbacker  v.  Harris,  1  Paige  Rep.  210.    Lay 
v.  Colsten,  1  Hen.  &  Mumf.  110. 

Mr.  C  Graham,  and  Mr.  D.  B.  Ogden,  for  the  complainant. 


1831. 

BRUSH 

V. 

VANDEH- 

BBRGH. 


♦  %  _ 

The  injunction  will  be  continued:  1st.  Because  a  court  of 
equity  grants  more  extensive  and  effectual  relief  in  cases  of 
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the  money  and  then  following  up  that  notice  by  the  commence- 
ment of  a  suit  for  the  recovery  of  it,  the  defendant  goes  on 
demanding  a  deed;  then  waits  a  length  of  time ;  and  makes 
another  demand.  Thus,  treating  with  the.  complainant  as  if 
the  defendant  was  always  ready  to  receive,  and  the  complain- 
ant continually  bound  to  convey,  in  pursuance  of  the  contract. 
How  far  this  course  of  proceeding  may  save  the  complainant 
from  the  consequences  of  the  delay  now  complained  of,  and 
enable  him  still  to  insist  upon  his  right  to  give  a  deed,  as  he  has 
been  so  often  and  so  lately  required  to  do  by  the  defendant,  is, 
at  least,  a  question  deserving  of  consideration,  and  which  can 
only  be  properly  determined  after  a  hearing  upon  the  pleadings 
and  proofs  in  the  cause. 

2.  The  second  point  has,  however,  been  urged  as  perfectly 
decisive,  namely :  that  the  commencement  of  the  suit  at  law  be- 
fore the  tender  of  the  deed,  and  when  the  complainant  was 
clearly  in  default,  put  an  end  to  his  right  to  force  a  deed  upon 
the  defendant.  I  have  examined  this  point  with  some  care,  and 
looked  into  the  authorities  cited  in  support  of  it.  It  is  un- 
doubtedly true,  that  at  law,  the  tender  of  a  deed,  or  offer  of* 
performance  fifter  suit  brought  for  the  non-performance  of  the 
contract,  would  not  take  away  the  right  to  proceed  with  the 
suit  or  have  the  least  effect  or  influence  upon  it  But  there  is 
no  case  which  shows,  that  the  commencement  of  such  a  suit  at 
law  is  ipso  facto  a  deprivation  of  the  right  to  go  into  equity  for 
leave  to  perform  the  contract.  Indeed,  the  counsel  for  the 
defendant  has  not  contended  for  the  doctrine  to  that  extent, 
but  insists  that,  to  give  a  right  to  file  a  bill  in  equity  in  a  case 
like  the  present,  after  a  suit  brought  at  law,  the  party  must 
show  a  positive  agreement  or  consent  to  accept  a  deed,  not- 
withstanding the  delay;  and  of  which  agreement  the  com- 
mencement of  the  suit  at  law  would  be  a  violation.  •  I  am  not 
prepared  to  say,  that  the  authorities  to  which  I  have  been  re- 
ferred bear  out  this  position.  They  seem  to  admit,  that  where 
some  particular  grounds  of  equity  exist  on  behalf  of  the  party 
breaking  the  contract,  and  which  excuses  the  breach,  and 
shows,  according  to  the  rules  of  equity,  the  contract  ought, 
nevertheless,  to  be  performed  in  specie,  that  there  the  court 
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the  testimony  taken  in  a  cause  has  been  allowed  to  be  used  on       1831. 
a  motion  fordissolving  an  injunction.   It  would  be  going  too  far 
into  the  merits.     Injunctions  are  very  generally  granted  ex 
parte.    This  motion  is  founded  upon  the  bill  and  the  answer;     vandek- 
and  it  must  be  decided  upon  these  only.     I  must  reject  the  tes-      bbrgh. 
timony.    I  am  not  desirous  of  making  a  precedent  for  the 
admission  of  it  in  this  stage  of  a  cause. 


BRUSH 


On  this  day  the  court  gave  the  following  opinion  upon  the   My  5- 
motion  to  dissolve  the  injunction: 

Tiie  Vice-chancellor.  The  grounds  in  favor  of  the  mo- 
tion for  dissolving  the  injunction,  and  upon  which  the  de- 
fendant resists  the  performance  of  the  contract  specifically, 
are,  1st.  The  neglect  and  refusal  of  the  complainant,  for  seve- 
ral yean*,  to  give  a  deed.  In  other  words,  great  delay,  on  the 
part  of  the  complainant,  in  tendering  a  deed ;  and,  2d.  That 
the  complainant  is  deprived  of  the  right  to  proceed  for  a  spe- 
cific performance,  by  the  commencement  of  the  action  before 
the  tender  of  the  deed  and  the  filing  of  the  bill.  . 

The  first  is  endeavoured  to  be  obviated  and  explained  away 
by  allegations  in  the  bill,  shewing  that  the  execution  of  the  • 

deed  was  deferred  for  several  years,  at  the  request  of  Vanden- 
burgh  and  Freeman;  or,  that  the  delay  was  assented  to  by 
them ;  and,  that  when  they  were  ready  to  have  the  deed  exe- 
cuted, a  further  delay  took  place  in  order  to  obtain  actual 
surveys  of  the  land,  at  the  request  of  the  defendant  and 
Freeman,  or  by  their  express  assent  These  allegations  are, 
however,  very  fully  denied  in  the  answer.  And  yet  I  appre- 
hend there  is  too  much  ground  left  for  equitable  jurisdiction  to 
authorize  me  to  dissolve  the  injunction.  Notwithstanding  the 
denial  that  the  delay  took  place  at  the  request  or  by  the  assent 
of  the  defendant,  there  appears  something  very  like  an  ac- 
quiesence  in  the  delay  from  year  to  year,  down  to  the  month 
of  July,  1330 :  for,  instead  of  acting  upon  the  previous  demands, 
refusals,  or  omissions  of  the  complainant  to  give  a  deed,  by 

a  notice  that  thev  would  not  accept  the  lands  but  insist  upon 
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should  pay  the  costs  of  the  exceptions  as  taxed,  and  the  costs 
of  the  attachment  and  present  proceedings,  within  ten  days 
from  tliis  time ;  and  put  in  further  answers  within  twenty  days: 
otherwise  they  were  to  stand  committed.  In  the  mean  time, 
the  bonds  given  by  the  defendants  for  jtheir  appearance  upon 
the  attachment  were  to  be  continued,  until  the  terms  of  the 
order  were  satisfied.  And  (as  the  defendants  had  denied  their 
having  employed  the  solicitor  who  had  put  in  their  former  an* 

swers)  they  had  leave  to  change  their  solicitor. 

• 

Mr.  John  Greenwood  appeared  for  the  complainant ;  and, 
Mr.  Jacob  R.  Van  Rensselaer  for  the  defendants. 


Cunningham  vs.  Freeborn  and  Freeborn. 


Difference  in  the  mode  of  answering,  between  a  bill  6lcd  for  the  discovery  «f 
property  alleged  to  have  been  fraudulently  assigned  and  for  the  purpose  of 
setting  aside  the  trust  deed,  and  a  bill  for  an  account  and  distribution ;  and 
see  Note  a,  at  the  end  of  this  case. 

Upon  exceptions  taken  to  an  answer  to  a  bill  of  the  first  description,  for  insuf- 
ficiency, the  question  for  the  court  is,  whether  the  defendant  has  suffi- 
ciently answered  as  to  the  consideration  upon  which  the  assignment  was 
made,  and  as  to  the  debts  which  it  was  intended  to  secure,  and  the  particu- 
lars of  the  property  assigned. 

It  is  enough,  if  (in  such  a  case)  the  assignee  sets  forth  the  assignment,  and 
shows  the  debtor  can  have  no  right  to  property  in  his  hands  until  the  trusts 
of  the  assignment  are  satisfied ;  without  giving  a  more  particular  statement 
of  the  property  than  is  shown  by  the  assignment  itself,  if  it  be  fair  upon  its 
face.     Note  a. 


Juno  20. 
183  f. 
v^s^w  Tins  case  came  before  the  Vice-Chancellor  on  exceptions  to 

Practice.        a  master's  report,  allowing  certain  exceptions  which  had  been 
JLjccfipttom  to  taken  to  the  answer  of  George  Freeborn,  for  insufficiency. 

Voluntary  as- 

Bignfnent.  K         Mr.  />.  Graham  for  the  complainant. 
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Mr.  J.  Anthon  for  the  defendant,  George  Freeborn.  1831. 

The  Vice-Chancellor.     The  bill  in  this  cause  is  filed  by  ^ 

a  judgment  creditor  of  Thomas  Frecborfl,  after  executions  re-  vreeporh* 
turned  unsatisfied*  The  scope  and  object  of  the  bill  is  to  have  a 
discovery  of  the  property  of  Thomas  Freeborn;  and  to  set 
aside  all  deeds  conveying  the  same  to  George  Freeborn  and 
others,  on  the  ground  of  fraud  and  collusion.  It  prays,  that 
the  complainant's  judgments,  of  which  there  are  several,  may. 
be  satisfied  out  of  the  property. 

The  bill  is  not  for  an  account  and  distribution  of  the  property 
as  trust  estate  under  the  assignment  made  to  George  Free- 
born. A  different  bill  would  be  necessary  for  that  purpose. 
A  bill  of  the  latter  description  would  have  to  be  filed  in  behalf 
of  all  the  creditors  or  ccstuis  que  trust,  calling  upon  the  trustee 
to  execute  the  trusts  and  to  give  an  account  of  the  property, 
as  well  as  how  he  had  disposed  of  it,  &c.  The  question, 
therefore,  is  not  whether  the  defendant  has  given  such  accounts 
and  made  such  a  discovery  as  would  be  necessary  upon  a  bill 
by  creditors  claiming  under  the  assignment :  but  (with  a  view 
to  the  question  of  fraud  in  tlio  assignment  itself  which  is  the 
foundation  of  this  suit)  whether  the  defendant  has  sufficiently 
answered,  not  only  as  to  the  consideration  upon  which  the 
assignment  was  made,  but  also  as  to  the  debts  which  it  was 
intended  to  secure,  and  the  particulars  of  the  property  as- 
signed? 

These  points  embrace  all  that  is  material  or  necessary  for 
the  complainant  to  know,  or  for  the  defendant  to  answer,  in  the 
present  suit;  and  in  this  view  the  pleadings  are  to  be  exa- 
mined. 

The  second  exception  to  the  answer,  (being  the  first  allowed 
by  the  master,)  alleges,  as  ground  of  exception,  that  the  de- 
fendant has  not  set  forth  copies  of  the  schedules  of  debts  and 
credits  that  may  have  been  annexed  to  the  assignment,  nor 
what  papers  were  annexed,  nor  whether  any  other  papers 
pretending  to  assign  the  property,  existed.  The  answer  sets 
forth  the  assignment  in  Iiccc  verba,  and  it  docs  not  appear  upon 
the  face  of  it  that  any  schedules  were  annexed  to  the  original, 
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1681.       for  none  are  referred  to.     There  is  no  allegation  or  interroga- 
Wv^'      tory  in  the  bill  calling  upon  the  defendant  to  answer  whether 

CUNNINGHAM        *  ©     r 

v%  any  and  what  schedules  were  annexed  to  the  assignment.   The 

,  febkborn.    only  allegation  is,  that  if  a  just  and  true  account  of  the  debts 

and  credits  of  Thomas  Freeborn  were  presented,  a  large 
balance  would  appear  in  favor  of  Thomas  Freeborn,  and  suffi- 
cient funds  be  ascertained,  to  pay  and  satisfy  the  complainant 
and  other  creditors.  I  think  the  defendant  has  fully  answered 
on  this  subject.  He  has  annexed  to  his  answer  a  list  or  schedule 
of  Thomas  Freeborn's  creditors,  and  the  debts  owing  by  him 
to  each  of  them;  and  he  says,  he  believes  it  to  be  a  true  state- 
ment. He  has  also  annexed  a  copy  of  the  inventory  of  pro- 
perty assigned,  which  he  understood  to  be  th8  whole  of  his 
available  property;  and  from  which,  he  says,  it  fully  and 
manifestly  appears  that  Thomas  Freeborn  had  not  enough  to 
pay  his  debts,  and  was  insolvent  And  beyond  what  thus 
appears,  the  defendant  says,  he  has  no  other  knowledge,  infor- 
mation; or  belief  in  the  premises.  I  think  this  amounts  to  an 
assertion  that  he  can  answer  no  further  on  the  subject  of  the  debts 
and  credits,  either  from  his  own  knowledge  or  from  information 
and  belief.    The  second  exception  should  have  been  disallowed 

by  the  master ;  and  the  master's  report,  in  that  respect,  is  over- 
ruled. 

The  next  exception  allowed  by  the  master,  is  the  fourth. 
It  relates  to  that  part  of  the  bill  which  calls  for  a  dis- 
covery of  the  property  of  Thomas  Freeborn.  The  answer 
refers  to  the  schedule  B,  which  is  annexed  to  it,  as  containing 
a  true  statement  or  inventory  of  all  the  property  transferred, 
%  and  its  estimated  value ;  and  which,  the  defendant  says,  he 
understood  to  be  the  whole  of  Thomas  Freeborn's  available 
property.  The  ground  of  the  exception  is,  that  he  has  not 
stated  he  either  knew  or  believed  it  to  be  the  whole.  I  am 
inclined  to  think,  however,  the  concluding  part  of  the  same 
sentence  to  which  I  have  before  alluded,  is  a  sufficient  negation. 
But  supposing  it  to  be  otherwise,  and  that  this  defendant  was  to 
answer  further  and  should  say,  *  he  knew  or  believed  the  sched- 
M  ulesdid  not  contain  the  whole  of  Thomas  Freeborn's  property, 
"  although  it  contained  all  that  he,  the  said  Thomas  Freeborn, 
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*  assigned :"  of  what  avail  would  such  an  answer  be  to  the  com*       1881  ♦ 
plainant  ?   It  would  not  be  evidence  to  affect  Thomas  Freeborn,      %m-^' 
the  other  defendant,  against  whom  the  complainant  can  only         Vm 
have  a  decree  for  the  surplus  of  property  not  assigned,  in  case  rmuBoa*. 
the  assignment  is  not  set  aside.    And  if  the  assignment  should 
be  invalidated,  then  the  defendant,  George  Freeborn,  is  bound 
to  account  only  for  the  property  contained  in  the  schedule  B, 
which,  he  says,  is  all  that  was  assigned  to  him.  It  is,  therefore, 
immaterial  for  the  defendant,  George  Freeborn,  to  answer  fur- 
ther on  the  subject  of  property  not  contained  in' the  assignment 
to  him;  and,  as  I  have  before  observed,  his  answer  cannot  be 
evidence  against  his  co-defendant.     Upon  this  principle,  the 
master  should  have  disallowed  the  fourth  exception. 

As  respects  the  fifth  exception,  I  do  not  perceive  upon  what 
grounds  it  was  allowed  by  the  master.  The  answer  sets  forth  the 
assignment  at  length ;  the  inducements  for  making  it ;  the  con- 
sideration upon  which  it  was  made ;  and  gives  a  full  and  particu- 
lar account  in  schedule  A,  of  the  debts  intended  to  be  secured 
and  paid,  and  which  he  expressly  declares  are  all  just  and  true 
debts,  bona  fide  due  and  owing  to  the  persons  named;  and 
denies  fraud.  It  is,  for  all  and  every  material  purpose,  a  full 
answer  to  the  allegations  of  fraud,  upon  which  it  is  sought  to 
set  aside  the  assignment ;  and  which,  I  apprehend,  is  the  only 
question  to  be  presented  in  this  case*  This  exception,  in  my 
opinion,  should  have  been  disallowed. 

It  is  equally  clear  to  my  mind,  that  the  seventh  exception, 
and  that  part  of  the  sixth  exception  which  is  allowed  by  the 
master,  ought  to  have  been  disallowed.     These  exceptions, 
taken  together,  would  seem  to  require  from  the  defendant, 
George  Freeborn,  an  account  of  the  disposition  made  of  the 
property  assigned  to  him ;  also,  in  what  respects  it  has  deterio- 
rated or  increased  in  value,  since  he  possessed  himself  of  it; 
and  how  far  he  has  executed  the  trusts  of  the  assignment.     I 
hold  the  matter  of  these  exceptions  not  to  be  a  subject  of  en- 
quiry under  the  present  bill:     I  have  already  stated,  it  is  not 
within  the  scope  and  object  of  this  bill  to  call  the  trustee  to 
such  an  account.    He  is,  for  that  reason,  not  bound  to  answer 
further  on  those  subjects.    He  has  shown  particularly  all  the 
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ISM.       property  assigned,  and  the  object  of  the  assignment.     If  it 

Cunningham  ^ovld  ^e  declared  void,  the  complainant  will  be  entitled,  in 

Vm  consequence  of  his  superior  diligence,  to  a  priority  of  payment 

FRftSMHit.    and  satisfaction  out  of  the  property,  as  still  being  the  estate  of 

his  debtor;  and  for  all  such  purposes  there  is  already  sufficient 

disclosed.     If  the  assignment  holds  good,  the  Complainant  can 

only  come  in  with  other  creditors  seeking  an  account  in  another 

form  and  upon  entirely  different  grounds-.     I  must  likewise 

orerrule  the  two  last  exceptions. 

Order,  allowing  exceptions  taken  to  the  master's  report, 
with  costs,  (a) 


June  13.  (a)  la  the  case  of  Benjamin  Bailey  v.  Edward  JJ.  AicoU  and 

1831.  others,  a  similar  bill  was  filed;  and  the  matter  also  came  before 
Vice-Chancellor  McCoun  upon  exceptions  to  a  master's  report, 
allowing  exceptions  to  an  answer  of  one  of  the  defendants,  Robert 
Smith9  who  was  an  assignee  in  the  assignment  which  Edward  H* 
Nicoll  had  made  for  the  benefit  of  creditors.  The  nature  of  the 
exceptions  were  very  similar  to  those  in  Cunningham  v.  Freeborn ; 
and  the  principles  [adduced  by  his  Honor  were  the  same.  In  the 
course  of  his  opinion,  he  said :  "  I  have  had  occasion  before,  in 
"  examining  exceptions,  to  mark  the  distinction  between  an  ordinary 
"  judgment  creditor's  bill,  which  seeks  a  priority  and  preference  of 
"  payment  out  of  the  debtor's  property,  and  a  bill  that  calls  assignees 
"  or  trustees  to  account  for;propcrty  assigned  by  the  debtor — which 
"  must  be  for  an  equitable  distribution  amongst  all  the  creditors. 
"  And  it  appears  to  me,  that  if  this  distinction  was  properly  attended 
"  to,  the  court  would  not  be  troubled  with  one  half  the  number  of 
"  exceptions  which  are  now  brought  here  to  be  determined  in  cases 
"  of  this  nature.  Upon  bills  of  the  first  description,  complainants 
"  mast  not  expect  such  an  answer  from  assignees,  who  may  happen 
"  to  be  made  defendants  in  conjunction  with  the  debtor,  as  they 
"  would  be  entitled  to  upon  a  bill  against  them  for  an  account  and 
"  distribution  of  the  trust  property.  In  the  latter  case,  they  would 
"be  bound  to  disclose  their  transactions  and  set  forth  full  and  par- 
"  ticular  accounts  of  the  trust  property,  and  how  they  had  disposed 
"  of  and  applied  it.    In  the  former  I  hold  it  to  be  sufficient  if  they 
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"  set  forth  the  assignment ; '  den;  the  fraud,  if  any  be  charged ;  and 
u  show,  that  the  debtor  can  have  no  property  in  their  hands  until  the 
"  trusts  of  the  assignment  are  satisfied:  without  giving  a  more  par- 
"  ticular  statement  of  the  property  than  is  shown  by  the  assignment 
"  itself,  if  it  be  fair  upon  its  face,  aud  certainly  without  going  into 
"  an  account  of  the  manner  in  which  they  have  disposed  of  the 
property  or  how  they  may  have  applied  it  before  }he  filing  of  the 
bill.  These  being  the  views  which  I  entertain  in  cases  of  this 
description,  I  shall  not  hesitate  to  overrule  exceptions,  whenever 
"  they  appear  to  travel  beyond  the  legitimate  scope  and  object  of  the 
bill  or  are  immaterial  to  the  relief  sought  for  by  it." 


a 
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1831. 


J.  P.  Ball,  for  defendant,  Smith. 
R.  Sedgwick,  for  complainant. 


Smith  vs.  Lowe. 


There  can  be  no  ground  for  a  receirer  in  a  case  ef  partnership  where  the  part- 
ner applying  to  the  court  has  the  property  in  his  own  possession  and  the 
other  does  not  object  to  such  possession.  ' 


The  complainant  and  defendant  had  been  partners  as  watch- 
makers. The  former  became  .dissatisfied  with  the  latter  and  a 
bill  was  filed  for  a  dissolution  of  the  partnership  and  for  an  ac- 
count. It  appeared  by  the  bill,  that  the  complainant  had  taken 
into  his  own  possession  the  stock  in  trade.  He  now,  by  a  pe- 
tition, asked  for  a  receiver. 

Mr.  A.  G.  Rogers,  moved  the  petition. 

Mr.  /.  Dtjckman  and  Mr.  /.  Greenwood  opposed  the  applica- 
tion. 


June  20. 

1831. 

Practice. 
Receiver.- 
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H'llfTYRE 


Thb  Vice-Cha*cbllo».  There  can  be  no  ground  for  a 
Receiver  in  a  case  of  partnership  where  the  partner  applying 
vs  has  the  property  in  his  own  possession.  He  can,  as  a  partner, 
wiliAamson.  «M  it.  The  only  liability  which  attaches  to  him  is  that  of  ac- 
counting to  the  other  partner  for  his  share  of  the  property,  and 
if  the  latter  does  not  object,  he  who  has  die  possession  ought 
not  to  complain. 

Motion  denied. 


McIhtybe  vs.  Williamson  and  wife,  Clarke,  and  Claws, 
an  infant,  by  Davidson  his  guardian. 


It  is  a  strong  rule  of  equity  that  a  general  release  shall  be  confin  ed  to  what 
was  under  consideration  at  the  time  of  giving  it. 

The  general  words  in  a  release  of  "all  claims  and  demands  whatsoever"  are 
to  be  restricted  to  the  subject  matter  of  the  release.  Thus,  where  P„  M.  execu- 
ted a  release  to  T.  B.  C,  by  which  he  acknowledged  to  have  received  from 
the  said  T.  B.  C.  a  conveyance  of  a  lot  of  ground,  described  at  Lot  No.  184, 
valued  at  #200,  in  full  satisfaction  and  discharge  of  all  claims  and  demands  whaU 
%otver%  and,  in  consideration  thereof  and  of  one  dollar,  released  and  discharg- 
ed the  said  ?.  B.  C  of  and  from  all  claims  and  demands  whatsoever :  IT  WAS 
HELD,  that  the  release  was  to  be  restricted  to  the  claims  and  Awpamfr  which 
P.  M.  had  against  T.  B.  C.  for  the  said  lot  of  ground,  No.  184,  .or  to. 
demand  of  5*00  which  the  conveyance  was  intended  to  satisfy. 


Jtme  21.         A  bill  of  foreclosure  wa*  filed  in  this  cause  on  the  second 
183  *•       day  of  February,  1827.    The  bond  and  mortgage  upon  which 
PfaZ*'      the  bill  was  founded  were  executed  by  Thomas  B.  Clarke,  da- 
Effect  of  a  ceased,  the  father  pf  the.  defendants,  Catharine  H.  Williamson, 
Rohan.      Isabella  M.  Clarke,  and  Bayard  Clarke,  on  the  fourteenth  day 
of  October,  1820,  to  secure  the  payment  of  9950,  and  interest, 
within  one  year  from  the  date  of  the  said  bond.    The  mort- 
gage comprised  fourteen  lots  of  land.    After  the  filing  of 
the  original  bill,  the  defendant  Catharine  intermarried  with 
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Charles  A*  Williamson,  and  a  supplemental  bill  was  filed  to       1831. 
bring  him  in  as  a  defendant  *-*-■-* 

Thedefendant«,l8abeUaM.ClarkeandBayardClarke,bytheir  M> 
guardian,  pleaded  a  release  as  follows:  "  that  heretofore  and  be-  wiluambok. 
«*  fofe  the  said  complainant  exhibited  his  said  bill  of  complaint  in 
« this  honorable  court,  and  after  the  alleged  execution  and  deli- 
44  very  of  the  bond  and  mortgage  mentioned  and  set  forth  in  the 
«*  said  bill,  and  alleged  to  have  been  executed  and  delivered  by 
"  Thomas  B.  Clarke  therein  named,  to  the  said  complainant,  p> 
m  wit,  on  the  twenty-seventh  day  of  February,  in  the  year  of  our 
"Lord  one  thousand  eight  hundred  and  twenty-one,  the  said 
44  complainant  executed  under  his  hand  and  seal,  and  delivered 
M  to  the  said  Thomas  B.  Clarke,  a  release  of  all  claims  and  de- 
44  mands  whatsoever:  By  which  said  release  the  said  Peter  Mcln- 
44  tyre  acknowledged  to  have  received  from  the  said  Thomas  B. 
44  Clarke,  a  conveyance  for  a  certain  lot  of  ground  described  in 
44  the  said  release  as  the  lot  No.  184,  valued  at  two  hundred  dol- 
"  lars,  in  full  satisfaction  and  discharge  of  all  claims  and  demands 
44  whatsoever,  and  in  consideration  thereof  and  of  one  dollar,  he, 
44  the  said  Peter  Mclntyre,did  thereby  release  and  discharge  the 
"said  Thomas  B.  Clarke  of  and  from  all  claims  and  demands 
44  whatsoever.  In  witness  whereof  the  said  Peter  Mclntyre  did 
44  thereunto  set  his  hand  and  seal  the  day  and  year  therein  above 
44  written.  And  these  defendants  further  for  plea  say,  that  the 
44  said  release  was  so  executed  and  delivered  by  the  said  com- 
44  plainant  in  the  presence  of  one  Edward  Eldredge,  who  sub- 
44  scribed  his  name  as  a  witness  to  the  same,  as  by  the  said  re- 
44  lease  in  the  possession  of  these  defendants  and  ready  to  be  pro- 
44  duced  and  proved  before  this  honorable  court,  will  more  fully 
44  and  at  large  appear;  and  to  which,  for  greater  certainty,  these 
*  defendants  pray  leave  to  refer.  And  these  defendants  do 
44  therefore  plead  the  said  release  in  bar  of  the  said  complainant9 s 
•biQ  of  complaint  and  supplemental  bill ;  and  humbly  pray  the 
44  judgment  of  this  court  whether  they  shall  be  compelled  to  make 
44  any  further  or  other  answer  thereunto.  And  these  defendants 
44  pray  to  oe  hence  dismissed,  with  their  reasonable  costs  and 
**  charges  in  this  behalf  sustained."    (Sworn  to  by  the  guardian.) 
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1831.  Bfr.  /.  Duer,  in  support  of' the  plea.     1.  A  Release  of  alt 

%  .  ^m**~m'.     claims  and  demands,  discharges  a  bond,  although  the  debt 

w  thereby  secured  is  not  payable  at  the.  date  of  the  release.    It 

Williamson,  is  the  most  extensive  and  beneficial  document  that  can  be  given: 

Litt.  §  508  ;  Co.  Lilt.  291  (B.) ;  lb.  265  (A.)     It  comprehends 
all  actions  real,  personal  and  mixed  ;  all  rights  of  entry ;  cove- 
nants real  and  personal,  and  whether  before  or  after  breaeh. 
'    It  takes  within  it  a  present  right  of  any- description  :  although 
the  same  may  have  to  take  effect  infuturo.  Thus,  where  there 
■  is  debitum  in  presently  a  release  of  all  demands  includes  it,  al- 
though payable  in  juturo :  Com.  Dig.  Tit.  Release  (23.)     In 
Tynam  v.  Bridges  y  2  Cro.  Jac.  300,  Williams  J.  said, "  where 
a  there  is  an  obligation  for  the  payment  of  money  at  a  day  to 
"come,  it  is  a  debt  and  duty  presently  and  may  be  discharged 
"  by  a  release  of  all  demands  before  the  day  of  payment."    I 
admit  that  restrictions  are  sometimes  attached  to  a  release, 
but  then  the  terms  appear  on  the  face  of  it ;  and  no  such  thing 
occurs  in  relation  to  the  one  before  the  court :  it  is  a  general 
release.    There  is  nothing  in  the  bill  about  it,  and  we  did  right 
"  in  pleading  it.     If  the  opposite  party  intended  to  invalidate 
this  document  they  ought  to  have  mentioned  it  in  a  supplemen- 
tal bill.'    I  admit  there  is  a  distinction  as  to  the  effect  of  a  re- 
lease upon  some  species  of  future  payments.     I  refer  to  rents 
and  annuities,  Tynam  v.  Bridges,  supra.     The  reason  for  it  is 
apparent :  it  is,  because,  until  a  certain  time  has  elapsed,  there 
is  no  consideration ;  in  truth,  no  debt. 

2.  If  the  debt  is  discharged  by  the  release,  and  I  contend 
that  it  is,  the  mortgage  which  was  given  to  secure  it  is  neces- 
sarily extinguished. 


Mr.  /.  Anthon,  for  the  defendants.  There  are  two  grounds 
for  setting  aside  this  piea.  1.  It  does  not  meet  the  demand  in 
the  body  of  the  biLJ.  The  money  may  still  be  due  on  the  bond 
and  mortgage,  notwithstanding  the  release :  for  it  is  pleaded 
nakedly — and  thereby,  in  point  of  fact,  proves  the  amount  we 
claim  to  be  still  due.  If  this  were  a  case  at  common  law*  we 
should  be  allowed  to  show,  by  replication,  that  the  release  did 
not  affect  or  apply  to  our  mortgage  debt.     This  is  clear  from 
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the  case  of  Payler  v.  Homersham,  ±M.$S.  423.    A  court  of       1831. 
equity  will  certainly  be  as' liberal  as  a  court  of  law,  and  not      ,^~~"L 
stop  us  .from  going  into  explanation,  in  order  to  prove  that  the 
bond  and  mortgage  wej;e  not  included  in  the  release — in  other  wellxambox. 
words,  that  the  plea  did  not  cover  the  whole  ground.     2.  A 
release,  in  order  to  affect  future  demands,  must  state  them. 
This  principle  .will  be  upheld  on  the  strength  of  Lord  Redes- 
dale's  opinion  in  Roche  v.  MorgeU,  2  Sch.  $  L.  727 ;  where  it 
is  laid  down,  that  a  plea  of  a  release  ought  to  show,  that  it 
includes  all  dealings  and  transactions  between  the  parties. 
There  is  also  the  case  of  Cartftage  v.  Manly,  2  Shaw.  90. ; 
which  was  founded  upon  an  action  of  covenant  for  payment  of 
money  at  a  future  day.    The  defendant  pleaded  a  release  made    , 
before  that  day  "  of  all  debts,  dues,  actions  and  causes  of  action, 
**  bills,  obligations,  writings,  &c."    There  was  a  demurrer  to 
this ;  and  judgment  was  given  for  the  plaintiff.   Even  if  it  were 
possible  that  the  defendants  could  have  a  chance  upon  their 
plea,  still  we  should  not  be  put  out  of  court;  but  the  plea  would 
be  ordered  to  stand  for  an  answer:  Beames'  PL  324. 

Mr.  /.  Duer,  in  reply.  The  case  in  Shower  is  against  all  the 
authorities  I  have  quoted..  A  release  goes  against  all  demands, 
due  or  to  become  due.  If  a  release  is  executed  under  seal, 
with  or  without  consideration,  it  is  valid. 

The  Vice-Ciiancellor.  The  first  question  made  upon  the  .  July  11. 
pica  of  the  release  is,  whether,  being  given  before  the  debt  se- 
cured by  the  bond  and  mortgage  was  due  and  payable,  it  is  a 
discharge  of  the  debt?  It  is  said,  that  a  release  in  general 
terms*  of  all  claims  and  demands  whatsoever,  does  not  discharge 
an  obligation  not  then  due  or  a  covenant  not  then  broken.  A 
number  of  authorities  have  been  cited,  both  for  and  against  the 
position,  showing  nice  distinctions :  as  in  Carthage  v.  Manby, 
2  Show.  90.,  Tynam  v.  Bridges,  Cro.  Jac.  300.,  Co.  Litt.  2G5. 
(A.)  and  291.  (£.),  and,  (where  a  great  variety  of  cases  are 
referred  to)  Com.  Dig.  Release,  E.  PL  1. 

But,  whatever  may  be  the  force  of  authority  or  the  better 
opinion  upon  this  question,  it  is  unnecessary  for  me  to  deter- 
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1881.  mine  it  in  the  present  case :  because  I  think  the  release,  as 
pleaded,  can  be  disposed  of  upon  much  more  rational  and  satis* 
factory  grounds.  I  consider  the  true  question  in  this  case  to 
williaksox.  arise  upon  the  construction  and  meanipg  of  the  release :  whe- 
ther or  not  it  was  intended  by  the  parties  to  discharge  the  debt 
secured  by  the  bond  and  mortgage  upon  which  the  bill  is  filed  ? 
The  complainant's  counsel  contends  that  it  was  not  so  in- 
tended;  and  that  this  is  manifest  from  the  face  of  the  release 
itself.  I  am,  therefore,  to  consider  whether  enough  appears  to 
show  that  the  release  pleaded  is  foreign  to  this  particular  debt 
It  is  well  settled,  that  general  words  in  a  deed  are  qualified  and 
restricted  by  the  recital;  and  that,  in  construing  the  deed, 
courts  are  bound  to  limit  it  to  the  subject  matter  mentioned  in 
the  recital.  This  rule  was  expressly  recognised  by  the  Supreme 
Court  in  construing  a  release  given  in  evidence.  I  refer  to  the 
case  of  Jackson  v.  Stackhouse,  1  Cowen's  R.  122.  It  is  more 
emphatically  the  rule  in  equity.  Lord  Hardwicke,  in  Cole  v. 
Gibson,  1  Ves.  Sen.  507,  says,  it  is  common,  in  equity,  to  restrict 
a  general  release  to  what  was  under  consideration  at  the  time 
of  giving  it;  and  in  Ramsden  v.  HyUon92,  ib.  310,  he  again 
remarks,  M  it  is  certain  that  if  a  release  is  given  on  a  particular 
"  consideration  recited,  notwithstanding  the  release  concludes 
•  with  general  words,  yet  the  law,  in  order  to  prevent  surprise, 
u  will  construe  it  to  relate  to  the  particular  matter  recited, 
"  which  was  in  contemplation  of  the  parties  and  intended  to  be 
"  released."  The  release,  as  pleaded  in  this  cause,  contains  an 
acknowledgment  that  the  complainant  (the  releasor)  had  re- 
ceived a.  conveyance  of  a  lot  of  land  (not  one  of  the  lots  inclu- 
ded in  the  mortgage,)  valued  at  9200,  in  full  satisfaction  and 
discharge  of  all  claims  and  demands,  and  in  consideration  there- 
of and  of  one.dollar  he  releases  and  discharges  the  said  Thomas 
B.  Clarke  of  and  from  all  claims  and  demands  whatsoever.  It 
will  be  recollected,  that  the  debt  in  question  was  8950,  secured 
by  Clarke's  bond  and  a  mortgage  upon  fourteen  lots  of  land. 
And  it  is,  therefore,  hardly  to  be  conceived,  how — in  about 
four  months  after  obtaining  that  security — the  mortgagee,  for 
the  consideration  of  one  lot  conveyed  to  him  in  fee  and  valued 
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at  only  $200— should  have  intended  to  release  a  debt  of  nearly       1831* 
five  times  the  amount,  secured  upon  such  a  number  of  lots  as      ^vx^ 
are  included  in  thermortgage.   Instead  of  putting  this  construe-         w 
tion  upon  the  instrument,  I  think  it  is  much  more  rational  to  williajcsoic. 
conclude,  some  other  debt  or  demand  had  occurred  to  the 
amount  of  about  $200,  which  the  conveyance  of  a  single  lot 
was  made  to  satisfy ;  and  that  the  release  was  only  intended 
to  discharge  such  other  debt  or  demand.    Besides — it  may  be 
asked :  why  were  not  the  bond  and  mortgage  given  up  or  can- 
celled, if  the  debt  thereby  secured  was  satisfied  at  the  time  of 
giving  the  release  T    The  parties  mutually  and  formally  exe- 
cuted and  delivered,  the  one  a  deed  of  conveyance,  and  the 
other  a  release  under  seal :  and  yet  they  left  the  most  impor- 
tant part  of  the  business  unfinished — if,  indeed,  the  transaction 
had  any  relation  to  it,  namely,  the  surrender  of  the  bond  and 
mortgage  to  be  cancelled  Jtfid,  the  acknowledgment  of  a  certifi- 
cate to  take  the  mortgage  off  the  records.       *      * 

Underthese  circumstances,  I  have  no  difficulty  in  concluding, 
that  the  release  was  not  intended  to  embrace  this  debt  or  demand ; 
and  that  the  general  words  "all  claims  and  demands  whatsoever,*9 
are  to  l>e  restricted  to  the  claims  or  demands  which  the  complain- 
ant  had  against  Thomas  B.  Clarke  for  the  conveyance  of  the  lot 
No.  1Q&,  mentioned  in  the  release,  or  to  some  demand  of  $200, 
(besides  the  bond  and  mortgage)  which  that  conveyance  was 
intended  to  satisfy.  In  Jackson  v.  8tachhousey  before  mention- 
ed, Justice  Woodworth  cites,  with  approbation,  a  case  from  2 
RoUts*  Abr.  409,  where  it  was  held,  that  if  a  release  acknow- 
ledges the  receipt  of  ten  pounds,  and  acquits  and  discharges 
the  person  of  whom  it  is  received,  and  also  of  all  actions,  debts 
and  demands,  yet  nothing  is  discharged  by  the  release  but  the 
ten  pounds :  for  the  last  words  are  limited  by  the  first  This 
u  a  sound  principle  in  the  construction  of  releases,  and  it  is  . 
abundantly  supported  by  other  authorities :  3  Mod.  277 ;  1 
LcL  Raym.  235;  4  Bos.  $  P.  113;  4  Mauk  $  S.  423;  also, 
Fish  v.  Jesson,  2  Vern.  114. 

I  cannot,  therefore,  admit  the  plea  of  the  defendants,  setting 
up  the  release,  to  be  an  equitable  bar  to  the  complainant's  bill. 
It  must  be  overruled.    The  defendants  are  hot  entitled,  in  the 
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shape  in  which  it  appears,  to  have  the  benefit  of  it  saved  to  the 
hearing,  nor  to  have  it  stand  for  an  answer:  Mitf.  245, 3d  ediL 

borradaile  They  must  answer  the  bill  fully ;  but  in  so;doing,  they  are  at 
us ;         liberty,  if  they  think  proper,  to  make  the  release  a  part  of  their 

borradaile  answer,  and  to  rely  again  upon  it:  lb.  248. 

.  In  pursuance  of  the  49th  Rule,  the  defendants  have  thirty 
days  to  answer  the  bill,  on  payment  of  the  costs  of  the  hearing 
upon  the  plea. 


Borradaile  vs.  Borradaile. 


*  > 


In  a  suit  for  a  nullity  of  marriage  on  account  of  another  wife  living,  the  affidavit 
of  regularity  of  Che  proceedings  is  the  only  affidavit  necessary:  the  explanation 

■a  t 

as  to  cohabitation)  connivance  «r  time,  mentioned  in  the  165th  rule,  does 
-not  apply,  *  ' 


The  bill  in  this  case  w^s  filed  to  annul  the  marriage,  on  ac- 

1831 '      count  °f  tke  d&fendant'b  having  a  former  wife  living,  sjlt  had 

v^v%»s    been  taken  pro  confesso;  and  in  moving  for  a  reference  under 

Practice.        the  164th  rule,  Mr.  D.  B.  Ogden  merely  read  an  affidavit  of 

JJfiaavtt  of  ^  recru]arity  of  the  proceedings. 

This  was  understood  to  be  sufficient ;  and  the  Vice-Chan- 
cellor was  of  opinion  there  was  no  necessity,  in  a  case  of  this 
kind,  for  any  of  the  affidavits  mentioned  in  the  165th  rule, 
(i.  e.  as  to  cohabitation,  connivance  at  adultery  or  time.) 
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1831. 

IN  THE  MAT- 
TER OF   ANN 

In  the  matter  of  Ann  and  Emma  Byrne,  infants,  dec.         AND     EMMA 

BYR*$. 


A  guardian  of  poor  infants  must  be  first  appointed  to  defend  a  suit,  before 
any  application  can  be  made  to  the  court  for  the  purpose  of  their  wing  as 
paupers. 


• 

Air.  Unlock  bad  entered  an  order,  referring  it  to  a  master        J«Jt/, 
to  report  as  to  the  propriety  of  the  above  infanta  defending,  as        1631. 
poor  persons ;  and  he  now,  upon  the  report,  asked  for  an  order  «  **~r~m' 
that  they  might  so  defend.  Pauper. ' 

Toe  Vice-Chancellor  considered  the  first  application 
ought  to  be  for  a^ardian  ad  litem ;  and  declined  making  any 
order,  in  relation  to  the  infants  suing  as  poor  persons,  until  such 
lian  was  before  the  court. 


Barnes  and  others  vs.  Greenzebach  and  others. 


A  testator  directed  the  remainder  of  his  personal  estate  to  be  divided  into  six 
equal  parts,  and  bequeathed  it  as  follows :  to  his  step-daughter  M-  one  share; 
to  his  daughter  S.  one  share ;  to  the  children  of  his  daughter  £•  one  share ; 
to  the  children  of  his  daughter  M.  one  share ;  to  the  children  of  his  daugh- 
ter B>  one  share,  and  to  the  children  of  his  son  J.  one  share.  But  if  his  said 
children  or  his  said  step-daughter  should  die  without  issue,  the  share  of  the 
party  dring  was  to  be  equally  di Tided  between  the  survivors  of  his  children 

or  grand-children'.  The  daughter  B  died  without  issue.    The  step-daughter 

6 


p 


42 


1831. 

BARNES 

V. 

GREENZE- 

BACB. 


CASES  IN  THES 

M*  married  and  died  leaving  issue*    The  question  was,  whether  they  had  ■ 
right  to  any  part  of  B's  share :  Held,  thai,  they  had  not.    * 
The  legal  signification  of  issue,  children,  or  grand-children,  and  every  word  of 
the  like  species,  when  used  in  a  will  as  descriptive  of  persons  who'  are  to 

i 

take  at  devisees  or  legatees,  applies  to  those  only  who  are  of  the  blood  of  the 

testator  or  person  named  as  the  parent,  and  does  not  comprehend  those  who 
•  may  have  acquired  the  name  or  character  of  children  by  marriage. 
They  are  prima  facie  excluded ;  but  this  rule  gives  way  where  there  is  a  clear 

intention  to  the  contrary :  for  the  intent  will  govern  aad  control  the  legal 

operation  of  words. 


July  7,  — 

1_        This  cause  came  before  the  court  upon  the  construction  which 

Will.  a  master  had  given  to  the  will  of  Casper  Samler,  deceased,  in 

Corutrtiction.  r^]ation  to  the  share  of  a  deceased  daughter^    He  had  reported 

,      upon  the  point  in  favor  of  the  children  which  the  defendant, 

John  N.  Greenzebach,  had  had  by  the  deceased's  step-daughter. 

An  exception  was  taken  to  this  report. 

A  sufficient  statement  of  the  facts  of  the  case  and  outline  of 
the  clauses  of  the  will  which  beat  upon  the  point,  are  to  be 
found  in  the  opinion  of  the  court. 

Mr.  D.  B.  Ogden,  for  the  complainant  and  several  of  the 

defendants; 

Mr.  James  Smith  for  the  children  of  John  N.  Greenzebach. 

Agwt  1*  The  Vice-chancellor.  It  appears  in  this  case,  that  Casper 
'Samler  by  his  will,  bearing  date  the  11th  day  of  April,  1809, 
(after  various  devises  and  bequests)  directs  the  remainder  of 
his  personal  estate  to  be  divided  into  six  equal  shares;  which  he 
gives  as  follows:  to  his  step-daughter  Margaret  one  share;  to 
his  daughter  Susannah  one  share ;  to  the  children  of*  his  daugh- 
ter Elizabeth  one  share ;  to  the  children  of  his  daughter  Mary 
one  share  ;  to  the  children  of  his  daughter  Barbara  one  share, 
and  to  the  children  of  his  son  John  one  share.  He  then  directs 
the  manner  in  which  the  four  shares  given  to  his  grand-children 
shall  be  invested ;  orders  the  interest  to  be  paid  to  their  respec- 
tive parents  during  life,  and  the  principal  of  each  share,  upon 
their  respective  deaths,  to  be  divided  among  the  children  of 
such  deceased  parent  as  soon  as  the  youngest  child  should  ar- 
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rive  at  lawful  age.  The  testator  then  says:  "  And  it  is  my  1831. 
"further  will,  that  in  case  of  the  death  of  any  of  ray  said  children, 
"  or  my  3aid  step-daughter,  without  lawful  issue,  that  then  the 
u  share  or  portion  of  my  estate,  which,  by  this  my  will,  would  greenze- 
"  have  gone  to  such  issue,  be  divided  equally  among  the  survivors 
"of  my  children  or  grand-children,  in  the  same  proportion  as  is 
M  hereinbefore  mentioned"  The  pleadings  show  the  death  of 
Barbara,  in  the  year  1816,  without  issue,  after  the  decease  of 
her  father.  Margaret,  the  step-daughter,  (being  the  daughter 
of  the  .testator's  wife  by  a  former  husband)  intermarried  with 
John  N.  Greenzebach,  by  whom  she  had  several  children. 
They  are  living,  but  she  is.  dead-  They  now  claim  to  be  en- 
titled to  part  of  Barbara's  share;  which,  upon  her  decease 
without  issue,  devolved  upon  the  survivors  of  the  testators 
/children  or  grand-children.  The  master,  in  taking  an  account 
of  the  estate,  has  allowed  to  the  step-daughter  a  proportion  of 
the  share  of  the  estate*  as  one  of  the  survivors.  An  exception 
has  been  taken  to  the  master's  report  in  that  particular,  upon 
the  ground,  that  as  the  step-daughter  or  her  children  are  hot 
of  the  blood  of  the  testator,  they  cannot  be  entitled,  according  * 
to  the  true  construction  of  the  will,  to  come  in  for  any  portion  of 
the  estate  given  over  upon  the  death  of  Barbara  without  issue. 
The  question  therefore  is  upon  the  construction  of  the  will : 
namely,  whether  the  step-daughter  is  entitled  or  not.  In  the 
first  place,  it  may  be  observed,  thajt  the  legal  signification  and 
meaning  of  the  term  issue,  children,  or  grand-children,  and 
every  word  of  the  like  kind,  when  used  in  a  will  as  descriptive 
of  persons  who  are  to  take  as  devisees  or  legatees,  applies 
to  those  only  who  are  of  the  blood  of  the  testator  or  person 
named  as  the  parent,  and  does  not  comprehend  those  who  may 
have  acquired  the  name  or  character  of  children  by  marrifcge. 
Thus,  in  Hussey  y.  Berkley,  2  Eden's  R.  194,  and  S.  C.  under 
the  name  of  Huspey  v.  Dillon,  Ambl  603,  if  was  one  of  the 
points  raised  by  the  counsel,  and  decided  by  the  court,  that  the 
widow  of  a  grand-son  was  not  comprehended  in  the  devise  to 
children  and  grand-children  of  the  testatrix,  being  only  a  grand*  , 
child  by  marriage,  and  not  one  of  the  grand-children  by  blood. 
J*rimajacie9  therefore,  and  as  a  general  rule,  persons  standing 
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hi  lliat  relative  position,  and  who  have  only  acquired  the  title 
of  son  or  daughter,  child  or  grand-child,  "by  or  in  consequence 
of  marriage,  arc  excluded  from  the  class  of  persons  who  are 
to  take  by  the  general  description  of  children  or  grand- 
children. This  rule,  however,  must  give  way  where  there  is 
a  clear  or  manifest  intention  to  the  contrary  expressed  in  the 
will,  for  the  intent  will  govern  and  control  the  legal  operation 
of  words. 

This  brings  me  to  an  examination  of  some  of  the  sections 
and  clauses  of  the  will  in  question,  in  order  to  see  whether 
there  is  any  thing  which  can  show  that  the  testator  intended  to 
include  the  step-daughter  Margaret  in  the  bequest  over  to  the 
survivors  of  the  testator's  children?  or,  whether  the  same  can 
be  made  out  by  a  necessary  implication  arising  from  the  differ- 
ent provisions  of  the  will  ?  It  will  be  perceived,  from  a  perusal 
of  it,  that  wherever  the  testator  speaks  of  Margaret,  he  calls 
her  his  "  step-daughter,"  and  distinguishes  her  by  that  appella- 
tion from  his  own  children.  In  one  clause  of  the  will,  however, 
where  he  devises  his  farm  to  his  grand-children,  he  evidently 
includes  her  Children  under  the  general  head.  Thus  he  says, 
u  I  give  to  my  grand-children  and  their  heirs  for  ever,  my  said 
u  farm  as  follows,  to  wit :  to  the  children  of  my  step-daughter 
"  Margaret,  the  wife  of  John  N.  Greenzebach,  lot  J\To.  1 ;  to  the 
"  children  of  my  daughter  Susannah,  lot  No.  3  ;w  and  soon,  with 
the  rest.  Here,  there  is  no  difficulty  as  to  the  designatio  per- 
sonce,  because  Margaret's  children  are  expressly  mentioned  as 
devisees  of  a  portion  of  the  farm ,  and  although  they  are  in- 
cluded in  the  general  denomination  of  grand-cliildrcri,  yet  they 
do  not  take  as  devisees  by  that  description,  but  eo  nomine,  as 
the  children  of  his  step-daughter  Margaret — being  in  fact  so 
desferibed.  I  mention  this,  because  it  has  been  urged  by  the 
counsel  of  Mr.  Greenzebach  (and  the  master  seems  to  have 
been  influenced  by  the  same  course  of  reasoning)  that,  as  the 
testator  has  classed  the  children  of  his  step-daughter  and  of 
his  own  daughters  together  as  grand-children,  and  put  them  all 
on  the  same  footing  with  respect  to  the  real  estate,  it  is  plain 
he  considered  Margaret  as  one  of  his  children;  and  that, 
therefore,  when,  in  a  subsequent  clause  of  the  will,  he  uses  the. 
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words  H  survivors  of  my  children,"  he  intended  to  include  her        1831. 
as  one.     I  think,  however,  no  such  inference  or  conclusion  is       s-^— ' 

H  A.  R  Hff  V^  ^K 

warranted  by  the  previous  clause  of  the  will,  and  that  the  true  Vm 

interpretation  of  it  docs  not  authorize  the  construction  con-  greenze- 
tended  for  by  the  defendant's  counsel.  Then,  what  is  the 
meaning  of  the  particular  clause  under  consideration?  for  the 
whole  question  turns  upon  the  fair  legal  construction  of  the 
terms  which  it  employs.  Here  again,  I  may  remark,  the  tes- 
tator was  as  careful  to  distinguish  between  his  children  and  his 
step-daughter,  as  in  the  previous  parts  of  the  will.  He  says, 
**  in  case  of  the  death  of  any  of  my  said  cliildrcn,  or  my  said 
"  stepdaughter,"  &c. ;  thus  mentioning  his  children  and  his 
step-daughter  as  different  persons.  If  he  intended  the  term 
"my  children"  should  have  embraced  the  step-daughter,  it 
appears  to  me  he  would  have  used  words  fairly  including 
her :  as,  for  instance,  he  would  have  said  "  my  children,  in- 
"  eluding  my  step-daughter,"  or  terms  of  like  import,  showing 
he  intended  her  as  one  of  the  persons  designated  by  the  de- 
scription of  "  my  children,"  and  not  a  separate  person. 

But  there  is  a  still  stronger  reason  why  Margaret  cannot  be 
considered  as  included ;  and  it  is  this: — he  has,  by  the  clause  in 
question,  provided  for  the  happening  of  distinct  events  or  con- 
tingencies: thus,  upon  the  death  of  any  of  his  said  children 
without  issue,  or  the  death  of  his  step-daughter  Margaret  with- 
out issue,  the  share  of  the  estate  wrhich  would  have  gone  to 
such  issue,  (meaning  the  respective  issue  of  his  children  and 
step-daughter,)  is  limited  over — but  to  whom  ?  not  to  the  sur- 
vivors of  his  children  and  step-daughter,  nor  to  the  latter  in 
case  she  should  be  the  last  survivor;  but,  to  the  survivors  df 
his  children  only,  dropping  the  step-daughter  and  making  no 
further  mention  of  her  in  this  part  of  the  will. 

I  consider  it  perfectly  clear  that  the  testator  did  not  intend 
to  include  her  in  the  devise  over.  With  respect  to  the  grand- 
children mentioned  in  this  part  of  the  will,  it  can  only  mean 
those  who  are  grand-children  of  the  blood  of  the  testator.  The 
devise  is  in  the  alternative :  "to  be  divided  equally  among  the 
survivors  of  my  children  or  grand-children  in  the  same  pro- 
portions as  hereinbefore  mentioned."    The  meaning  of  which 
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18SK  is,  that  if  any  one  of  his  own  children  dies — not  without  issue, 
but  leaving  issue — such  issue  shall  take,  in  right  of  representation, 
the  share  which  their  deceased  parent  would  have  been  entitled 
jorcartile  to  as  a  survivor.  But  this  does  hot  include  the  children  of 
ins.  go*  Margaret;  for,  according  to  my  construction  of  the  will  and 
the  law  of  this  case,  they  no  where  answer  the  description  of 
grand-children,  so  as  to  entitle  them  to  take  in  that  relationship, 
any  further  than  the  testator  has  expressly  devised  or  be- 
queathed to  them  under  the  designation  of  children  of  his  step- 
daughter Margaret. 

Upon  the  whole  of  this  case,  I  am  of  opinion  the  exception 
to  the  report  of  the  master  is  well  taken. 

An  order  must  be  entered,  referring  it  back  to  the  master  to 
correct  his  report,  by  disallowing  to  the  step-daughter  Marga- 
ret and  her  children  any  part  or  portion  of  the  estate  which 
was  devised  to  Barbara  and  as  the  same,  upon  the  death  of  the 
latter  without  issue,  passed  to  and  became  vested  in  the  sur* 
viving  children  or  grand-children  of  the  testator. 


TV 


Vekplanc  and  others  vs.  The  Mercantile  Insurance  Com* 

pant  of  New  York,  and  Barker. 


A  party,  under  the  privilege  of  amending,  is  not  to  introduce  nutter  which 
would  constitute  a  new  bill. 

Amendments  can  only  be  granted  when  the  bill  is  defective  in  parties  or  in 
prayer  for  relief  or  in  the  ommission  or  mistake  of  a  mot  or  circumstance 
connected  with  the  substance  but  not  forming  the  substance  itself  nor  re* 
pugnent  thereto.  The  latter  part  of  this  principle  applies  to  all  pleadings 
in  equity* 

Amendments  to  pleadings  which  are  sworn  to,  are  allowed  with  great  caution. 

Material  and  substantive  matter  and  statements,  allegations  and  charges,  which 
have  been  sworn  to,  cannot  be  stricken  out ;  they  are  to  be  corrected  bj 
the  addition  of  explanatory  or  supplemental  statement,  or  additional  an- 
swer. Tbis  regulation  bolds  as  well  in  ordinary  sworn  bills,  as  in  those 
where  injunctions  are  outstanding. 
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It  tetms,  tbat  the  complainants,  and  not  their  solicitor,  ought  to  have  tworn  1831. 

to  the  truth  6(  the  proposed  amendments.    Also,  that  the  information  upon  ^^v-w 

wbsefa  the  sew  matter  was  founded,  had  come  to  their  knowledge  since  the  VERPLAlf  CK 

filing  Of  the  original  bill.  *• 

A  party  who  appear*  in  perton,  and  who  is  not  ah  officer  of  the  court,  has  no  MBBCANt Itt 

right  to  costs.  IKS-  ca* 


In  this  case,  Ogden  Edwards y  Esq.  as  Vice-chancellor  of    July  13, 
the  first  circuit,  liad  granted  a  general  injunction,  and  allowed       1831. 
of  the  appointment  of  a  receiver.    Appeals  were  had;  and  p^ctice. 
by  an  order  of  the  Chancellor,  dated  at  Albany,  on  the  twenty-  Amendment** 
first  day  of  June,  1831,  the  orders  granting  the  injunction  and  P*p**s 
appointing  a  receiver  were  vacated,  with  costs.   The  following  qJ&9 
is  a  part  of  the  Chancellor's  order : — "  It  is  ordered,  that  the 
"  said  orders  granting  a  general  injunction  in  the  said  bill  and 
M  appointing  a  receiver  in  this  cause  be  and  the  same  are  hereby 
u  reversed  and  vacated,  with  costs  on  the  appeals  therefrom,  to 
"be  paid  by  the  respondents  to  the  solicitor  of  the  appellants. 
*  And  it  is  further  ordered,  that  the  proceedings  be  remitted 
M  back  to  the  Vice-Cnancellor  of  the  first  circuit ;  with  permis- 
"  sion  to  the  complainants  to  apply  to  the  said  Vice-chancellor 
44  to  amend  their  bill  of  complaint  so  as  to  make  the  corporation 
"of  the  Mercantile  Insurance  Company  defendants  therein,  («) 


(a)  The  prayer  in  the  original  bill  went  against  the  President 
mnd  Directors  of  the  Mercantile  Insurance  Company  of  New  York, 
whereas  the  style  of  the  Company,  by  the  act  of  incorporation, 
(April  10, 1818,)  was,  The  Mercantile  Insurance  Company  of  JVeto 
Fori.  In  the  opinion  which  his  Honor  the  Chancellor  gave,tn  relation 
to  setting  aside  the  orders  for  the  injunction  and  a  receiver,  he  says, 
The  first  objection  is,  that  although  the  order  appointing  a  receiver 
purports  to  have  been  entered  in  a  suit  against  '  The  Mercan- 
tile Insurance  Company  of  New  York,'  under  which  order  the 
•«  appellants  have  been  deprived  of  the  possession  of  their  property, 
"  they  were  not,  in  fact,  parties  defendant  in  the  bill ;  as  the  prayer 
"  of  process  was   only  against  the  officers  of  the  corporation. 
"  The  name  of  the  corporation  is  as  before  stated.     The  prayer  for 
"  process  is,  that  the  subpoena  may  be  directed  to  the  president  and 
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1831.  "  and  otherwise  as  they  may  be  advised,  upon  due  notice  to  the 
"  solicitor  of  the  appellants,  and  of  Jacob  Barker,  of  such  applica- 
w  tion ;  and  upon  such  amendment  being  made,  an  order  may  be 
mercantile  u  entered,  directing  the  defendants  to  show  cause  before  the  said 
in*,  co.  «  Vice-Chancellor,  at  such  time  and  upon  such  notice  as  he  shall 
"  direct,  why  a  general  or  other  injunction  should  not  be  granted 
"  and  a  receiver  be  appointed/*  &c.  &c. 
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"  directors  of  the  said  company.     This  was  undoubtedly  owirig  to 
<rthe  mistake  of  the  solicitor  who  drew  the  bill ;  and  who  probably 
"  did  not  intend  to  make  the  president  or  directors,  but  only  die  cor- 
"  poration  and  Jacob  Barker,  parties  to  the  suit.  The  same  mistake 
44  exists  as  to  the  prayer  for  the  injunction ;  and  is  also  carried  into 
"  the  order  granting  the  injunction.     So  that  the  injunction  in  foot 
"  is  neither  against  the  corporation  nor  its  officers,  by  their  proper 
"  names.     As  this  objection  is  merely  formal,.  I  should  not  feel  dia- 
'  f  posed  to  sustain  it,  if  the  difficulty  could  be  obviated  by  an  amend- 
11  meat*     As  it  now  stands,  it  may  deprive  the  appellants  of  a  sub- 
"  stantial  right.     It  is  somewhat  doubtful  whether  they  have  the 
"power  to  answer  this  bill.     It  ueither  prays  process  against  the 
"  corporation,  nor  calls   upon  them  to  answer.     For,  by  another 
"  singular  oversight  of  the  solicitor,  that  part  of  the  bill  merely 
"  prays  the  confederates   may  answer  upon  their  corporal  oaths. 
"  Whereas,  the  officers  of  the  corporation,  and  not  the  company, 
"  are  charged  with  confederacy ;  and  they  only  could  put  in  their 
"  answer  on  their  oaths.    It  is  well  settled,  that  no  persons  are  par- 
"  ties  as  defendants  in  a  bill  in  chancery,  except  those  against  whom 
"  process  is  prayed,  or  who  are  specifically  named  and  described  as 
"  defendants  in  the  bill.     (1  Mar$k.  Ken.  Rep.  594.     2  J.  C.  J?. 
"  245.     2  Dick.  R.  707.)    In  Elmcndorf  v.  Delancey,  1  Hoph.  R. 
"  555,  Chancellor  "Sandford   says,   *  when  it  is  uncertain  who  are 
"  complainants,  or  who  are  the  persons  called  to  answer,  the  suit  is 
u.  fundamentally  defective,  and  if  the  parties  are  not  clearly  desig- 
<c  nated,  it  is  the  fault  of  him  who  institutes  the  suit.'    In  answer 
"  to  this  objection,  it  was  suggested  by  the  respondents'  counsel, 
"  that  it  is  a  mere  misnomer  of  the  corporation,  and  can  only  be 
"  taken  advantage  of  by  a  plea  in  abatement.     It  cannot,  however, 
"  in  this  case,  be  considered  a  misnomer.      The  name  of  tip 
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A  petition,'  in  the  names  of  the  complainants,  was  this  day  1831. 
presented  to  the  court.  It  mentioned  the  suit;  the  appeals  from  s-^-^' 
the  orders  before  mentioned ;  and  the  reversal  of  those  orders,  Vm 

referring  also  to  a  copy  of  the  Chancellor's  order,  which  was  mercak  tuk 
annexed.  Also,  the  necessity  of  amending  their  bill.  The  INS*  co; 
proposed  amendments  were  set  forth  in  a  schedule.  The  pe- 
titioners further  shewed,  that  the  additional  facts  contained  in 
the  said  amendments  and  schedules,  so  far  as  the  same  differed 
from  the  original  bill,had  been  discovered  since  the  filing  thereof, 
and  were  truly  stated,  according  to  the  best  information  and 
belief  of  the  petitioners.  The  prayer  of  the  petition  was  in 
these  words: — "Your  petitioners  therefore  pray  leave  to  amend 
''their  said  bill,  by  striking  out  that  part  of  the  said  bill,  after 
u  the  words,  as  by  reference  to  the  said  act  will  more  fully  and 
u  at  large  appear,  in  the  sixth  page  of  said  bill,  to  the  words 
*  as  in  duty  bound?  &c.  in  the  twenty-third  page  thereof;  and 
"insert  the  proposed  amendment  hereto  annexed,  marked  B; 
"and  that  the  said  schedules  referred  to  as  such,  be  taken  as 
"  a  part  of  said  amended  bill ;  and  that  one  or  more  of  the  com* 
**  plainants  be  permitted  to  verify  by  oath,  in  the  usual  way, 
"  the  said  amended  bill ;  or,  for  such  other  and  further  order  in 
"  the  premises  as  to  your  honor  shall  s^em  meet." 

JU1  the  complainants  resided  within  the  city  of  New  York : 
but  the  petition  was  only  signed  and  sworn  to  by  their  solicitor: 
Jurat:  "F.  S.  K.,  solicitor  for  the  complainants  in  this  cause, 


"  corporation  and  the  substance  of  the  charter  is  distinctly  slated 
"  in  the  commencement  of  the  bill,  and  the  process  is  then  prayed 
"  against  the  officers  only.  Besides,  the  appellants  never  had  an 
44  opportunity  to  make  the  objection  by  plea  in  abatement  or  in  any 
u  other  form.  As  the  true  name  of  the  corporation  was  stated,  the 
"  objection  appeared  on  the  face  of  the  bill,  and  no  plea  was  neces- 
"  sary  to  bring  the  fact  to  the  notice  of  the  court."  "  The  pro- 
"ceedings  must  be  remitted  back  to  the  Vice-Chancellor  of  the  first 
"  circuit,  with  permission  to  the  complainants  to  apply  to  him  for 
"  leave  to  amend  their  bill,  so  as  to  make  the  corporation  defendant* 
"therein  ;  and  otherwise  as  they  may  be  advised}"  &c. 
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1531.        "being  duly  sworn,  says,  that  he  has  read  the  foregoing  petition, 
„  s*~*~m'       "  and  knows  the  contents  thereof:  that  the  same  is  true  of  hi* 
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r#  *        "  own  knowledge,  except  as  to  the  matters  therein  stated  to  be 
mercantile  "  upon  his  information  and  belief,  and  as  to  those  matters  he  be- 
ins.  co.      « licv'cs  itio be  true."  «F.  S.  K."    "  Sworn,  &c." 

• 
Mr.  S.  Sherwood,  on  the  part  of  the  petitioners. 

The  proceedings  in  this  cause  are  sent  back  to  the  Vice-Chan- 
cellor's court,  in  order  that  the  complainants  may  amend,  by 
making  the  "corporation  of  the  Mercantile  Insurance  Company 
11  defendants  therein,  and  otherwise  as  they  may  be  advised." 
Our  bill  is  sworn  to ;  but  no  injunction  exists.  We  have  pro- 
ceeded correctly  under  the  rale  and  practice  of  the  court : 
Rule  43.  The  cases  of  Rodgers  v.  Rodgers,  1  Paige  424,  and 
Whitmarsh  v.  Campbell,  2  ib.  67,  apply  to  suits  where  injunc- 
tions were  granted.  They  are  here  inapplicable.  We  propose 
x  to  amend  by  striking  out  nearly  the  whole  bill;  that  is  to  say, 
striking  out  all  of  it  save  the  heading  and  recital  of  the  charter, 
and  substituting  a  new  statement,  different  phraseology,  and 
adding  to  the  charges.  We  intend,  by  these  amendments,  to 
recast  or  remodel  our  bill.  We  shall  take  out  some  immaterial 
parts ;  but  our  amending  will  amount  to  mere  restatements  and 
new  facts.  The  court  is  liberal  in  allowing  amendments : 
Mitf.  PI.  53.;  Newt.  Pr.  80, 81. ;  2  Mad.  Pr.  368 ;  Coop.  Pr. 
74, 75 ;  Beekman  v.  Waters,  3.  J.  C.  R.  4 10 ;  Luce  v.  Graham, 
4  ib.  171  ;  Renwicky.  Wilson,  Gib.  81. 

(Affidavits,  which  were  intended  to  deny  the  truth  of  the 
matter  contained  in  the  proposed  amendments,  were  read  by 
the  defendants'  counsel.  But  it  was  considered  as  being  done, 
under  and  subject  to  objection.) 

Jacob  Barker,  in  person. 

Mr.  D.  Selden,  for  the  Mercantile  Insurance  Company. 

The  proposed  amendments  cannot  be  considered  as  sworn 
to  at  all.     The  facts  must  have  been,  not  only  sworn  to  by  all 
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the  complainants,  but  they  must  also  have  shown  that  these        1831. 
facts  were  unknown  at  the  time  of  filing  the  bill ;  Rodger*  v.  „ 
same,  supra.     No  excuse  appears  for  the  not  inserting  the 
matter  in  the  bill:    Whitmarsh  v.    Campbell,  supra.      The  mekcantilb 
amendments  amount  to  a  new  bill;  and  therefore  cease  to  be     w*  co* 
amendments:  Lyon  v.  Talhnadge,  1  /.  C.  R.  188.  It  is  irregular 
to  strike  out  any  part  of  a  sworn  bill,  unless  mistake  appears. 
There  is  to  be  no  escape  from  perjury :  Jennings  v.  Mertvn 
College,  8  Yes.  79.     The  complainants  ought  to  file  a  supple- 
mental bill :  Bolder  v.  Bank  of  England,  10  Yes.  264.     The 
matter  intended  to  be  inserted  amounts  to  but  one  amendment, 
and  the  opposite  party  must  stand  or  fall  b/  it,  taken  collee* 
lively.     It  is,  in  principle,  like  an  exception  taken  to  a  whole 
report :  Hodges  v.  Salomons,  1  Cox's  C.  249 ;  Noble  v,  Walton, 
1  Paige,  164. 

Mr.  S.  Sltencood,  in  reply. 

When  the  object  can  be  obtained  by  amendment,  a  supple- 
mental bill  is  not  permitted:  Redes  Tr.  60.     The  11th  Rule  of 
1806.  allowed  amendments  before  answer,  of  course,  in  all 
cases,  and  without  costs ;  while  the  90th  Rule  of  1815.  declares, 
that  no  amendment,  of  course,  shall  be  allowed  to  a  sworn  bill : 
the  43d  Rule  of  1830.  embraces  these  old  rules,  and  add?,  that 
where  the  bill  has  been  sworn  to,  special  leave  of  the  court 
must  be  had  and  notice  given  to  the  opposite  party,  before 
the  amendments  can  be  allowed.   These  rules  do  not  essentially 
alter  the  practice,  except  tliat  notice  is  to  be  given.     There  is 
no  rule  which  has  ever  required  the  proposed  amendments  to 
be  sworn  to  in  any  way ;  and  the  cases  of  Rodgers  v.  same, 
and  Whitmarsh  v.  Campbell  apply,  expressly,  to  injunction 
bills.     It  is  useless  to  swear  to  the  matter,  until  we  know  how 
much  of  it  will  be  allowed  to  be  inserted.    If  we  do  so,  we 
shall  swear  twice  to  the  same  thing,  (for  it  is  true  that  wo 
mean  to  swear  to  the  amended  bilL)    It  is  better  to  remodel 
than  obliterate  the  present  pleading.  Amendments  aro  made 
lay  expunging  q$  well  as  by  adding  allegations:  Renwkk  \\ 
Wilson,  supra. 
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1831.  Thk  Vice-Chancellor.     A  motion  is  made  on  the  part  of 

the  complainants,  for  leave  to  amend  their  bill,  which  was 

sworn  to  at  the  time  it  was  filed,  and  upon  which,  ex  parte,  an 

NBRCAit tils  injunction  was  granted  and  a  receiver  appointed.    The  orders 

Juh  i«*     allowing  the  injunction  and  appointing  the  receiver,  were,  upon 

*      appeal,  Reversed ;  with  permission  to  the  complainants  to  apply 

for  leave  to  amend  the  bill,  so  as  to  make  the  corporation  of 

the  Mercantile  Insurance  Company  defendants  therein;  and 

otherwise,  as  they  might  be  advised. 

The  application  to  amend  is  accordingly  made ;  and  besides 
inserting  the  name  of  the  company,  the  complainants  propose 
to  strike  out  the  whole  stating  part  of  the  bill,  (except  the  recital 
of  the  charter,)  the  interrogating  part  and  the  prayer ;  and  to 
insert,  as  a  substitute,  and  by  way  of,  amendment — not  a  state-? 
•  ment  of  new  matter  entirely — but  a  restatement  of  the  original 
matter  in  a  different  phraseology ;  leaving  out  some  of  the 
allegations  or  portions  thereof;  introducing  some  new  and  ad- 
ditional matter ;  specifying,  in  some  instances,  dates  and  times 
where  none  were  mentioned  before,  omitting  the  whole  of  th« 
particular  interrogatories,  and  restating  the  prayer  of  the  bill, 
although,  in  substance  and  effect,  the  same  as  is  contained  in 
the  original. 

The  question  is,  as  this  is  a  sworn  bill,  whether  amendments 
can  be  admitted  in  this  way  and  to  the  extent  here  proposed? 
In  considering  this  question,  it  is  necessary  to  distinguish  be- 
tween an  amendment  and  matter  which  would  constitute  a  new 
bill :  for  under  the  privilege  of  amending,  the  party  is  not  to  be 
permitted  to  make  a  new  bill.  Amendments  can  only  be 
granted  when  the  bill  is  found  defective  in  proper  parties,  in  its 
prayer  for  relief,  or  in  the  omission  or  mistake  of  some  fact  or 
eircumstance  connected  with  the  substance  of  the  case  but  not 
forming  the  substance  itself.  This  is  the  principle  laid  down 
in  Lyon  v.  Talbnadge,  1  /.  C.  R.  184 ;  and  it  applies  to  all  bills 
and  to  pleadings  in  general  in  this  court.  When  it  comes  to 
be  applied  to  injunction  bills  or  to  bills  and  answers  which  have 
been  sworn  to,  other  regulations  adopted  for  the  prevention  of 
mischief  are  to  be  observed.     Thus  in  Itodgers  v.  Rodgrrs,  \ 
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Paige's  C.  R,  424,  upon  an  application  to  amend  an  injunction       2831* 
i>ilL  the  Chancellor  held,  that  the  amendments  proposed  must       v-^-^ 
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be  merely  in  addition  to  the  original  bill  and  not  inconsistent .         v% 
with  it ;  and  the  complainant  must  swear  to  the  truth  of  the  mercantile 
matter  proposed  to  be  inserted  by  way  of  amendment  and  show      IN9,  co- 
a  valid  excuse  for  not  having  incorporated  it  in  the  original  bill. 
And  the  latter  branch  qf  this  rule  was  strictly  adhered  to  in  . 
the  subsequent  case  of  Whitmarsh  v.  Campbell,  2  Paige's  C.  R. 
67.    It  is  contended,  however,  that  the  rule  in  these  cases,  is 
to  be  confined  to  injunction  bills,  that  is  to  say,  to  cases  where 
an  injunction  has  been  issued  and  is  actually  pending  and  where 
the  complainant  asks  for  leave  to  amend  without  prejudice  to  thfe 
injunction — as  was  the  case  in  Rodgers  v.  Rodgers — and  that 
it  does  not  apply,  where  a  bill  has  merely  been  sworn  to  and 
no  injunction  is  outstanding  upon  it.     But  I  apprehend  it  is  not 
to  be  thus  limited  in  its  application ;  and  that  the  delay  which 
would  be  occasioned  by  allowing  amendments  after  an  injunc- 
tion and  in  some  instances  after  an  answer  put  in,  is  by  no 
means  the  only  reason  for  the  rule. 

Another  and  more  important  reason  for  htflding  a  strict  hand 
over  the  privilege  of  amending  sworn  pleadings  is,  to  check  all 
temptation  to  falsehood  or  perjury,by  not  permitting  a  party  who 
has  once  made  his  allegations  or  statements  under  oath  to  come 
in  at  any  time  and  expunge  the  same  or  substitute  other  and  dif- 
erent  matter.  If,  indeed,  it  clearly  appears  there  has  been  a  mis- 
take arising  from  inadvertency  or  accident,  and  that  the  state* 
roent  is  not  what  the  party  thought  it  was  or  intended  it  should 
be  at  the  time  of  swearing  to  the  pleading,  the  court  will  permit 
him  to  amend  upon  discovery  of  the  error.  But,  even  in  such 
cases,  the  court  will  not  sutler  the  amendment  to  be  made  by 
striking  out  any  part  of  the  pleading.  It  can  only  be  done  by  in- 
troducing an  additional  or  supplemental  statement  explaining 
and  correcting  the  former  erroneous  one.  Thus,  in  Jennings  v. 
Merton  College,  8  Yes.  79,  a  motion  was  made  to  take  the  an- 
swer off  the  file,  upon  the  ground  of  a  mistake  which  had  oc- 
curred in  it.  The  Lord  Chancellor  refused  the  application, 
^yingt  the  safest  way  would  be  to  file  an  additional  answer, 
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18S1.        giving  the  explanation  so  that  the  court  might  liave  the  whole 
*-*-*-'       before  it,  without  letting  any  thing  go  out  of  the  record.     And 
Vt  this  course  was  sanctioned  in  the  subsequent  cases  of  Bolder 

merc a  w Tit i  v.  The  Bank  of  England,  10  Yes.  284,  and  Wells  v.  Wood,  ib. 
ins.  co*  40 1 .  an(j  gevej-ai  others.  The  same  question  came  under  con- 
sideration in  Bowen  v.,  Cross,  4J.C.R.  375,  where  Chancellor 
Kent,  upon  a  review  of  all  the  English  cases,  held  it  to  be  not 
only  settled,  but  the  safer  and  wiser  practice,  not  to  permit  any 
thing  t6  be  struck  out  of  an  answer,  even  where  a  mistake  was 
clearly  shown,  but  (for  the  purpose  of  correcting  it)  to  give  the 
party  leave  to  file  a  supplemental  or  additional  answer — there- 
by leaving  to  the  parties  the  effect  of  what  had  been  sworn 
before,  with  the  explanation  given  by  the  supplemental  answer. 
A  perusal  of  his  opinion  in  that  case  will  show  the  extreme 
caution  with  which  the  court  permits  even  this  to  be  done.  He 
says,  "  there  can  be  no  doubt  that  the  application  ought  to  be 
w  narrowly  and  closely  inspected,  and  a  just  and  necessary  case 
"  clearly  made  out." 

If  then,  as  respects  amending  an  answer,  the  court  is  to  be 
thus  watchful  to  prevent  any  thing  from  being  stricken  out, 
though  introduced  unintentionally  and  through  mistake,  is  it 
not  necessary  to  be  equally  particular  in  regard  to  a  sworn  bill 
which  a  complainant  may  seek  to  amend  in  an  important  and 
material  part  ?  In  some  respects,  the  comparison  may  not, 
hold  good:  for  the  occasions  are  much  more  frequent  for 
amending  bills  than  answers — *nd  therefore  a  greater  latitude 
should  be  given  in  the  former  cases.  Yet  it  will  be  perceived, 
that  the  occasions  for  amending  bills,  in  which  it  is  necessary 
to  exhibit  a  greater  indulgence,  generally  arises  from  a  disco- 
very of  a  defect  in  the  proper  parties,  in  the  prayer  for  relief, 
or  in  the  omission  of  some  fact  or  circumstance  rendered  ne- 
cessary to  be  introduced  in  consequence  of  the  defendant's  an- 
swer (and  which  a  complainant  may  be  permitted  to  introduce, 
Especially  where  the  defendant,  upon  exceptions,  is  bound  to 
make  farther  answer ;)  and  where  the  matter  for  amendment 
'  does  not  affect  the  substance  of  the  case  made  bv  the  bill. 

m 

Where  the  object  of  the  amendments  is  to  alter  or  change  the 
substance  of  the  bill,  I  hold  that  the  same  strictness  should  be 
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required  as  where  an  answer  is  in  question.     The  complain-       1831. 
ant  may  amend  by  introducing  new  parties ;  and  by  making      v-v*' 
such  new  chaiges,  allegations  and  statements,  in  addition  to  the  9m 

former,  as  he  can  verify  by  his. oath,  and  which  are  not  incon-  mercantile 
sistent  with  his  former  allegations.  These  are  the  true  and  le-  Uls>  G0* 
gitimate  purposes  for  which  leave  to  amend  may  be  granted ; 
and  it  cannot  be  extended,  with  any  sort  of  propriety,  to  the 
striking  out  of  former  allegations  and  substituting  others,  al- 
though they  may  not  be  very  .diflfeient  in  substance  and  effect. 
It  has  been  urged  that  Renwick  v.  Wilson,  6  /.  C.  R.  81,  con* 
tains  a  different  doctrine,  and  that  Chancellor  Kent,  if  he  has 
not  so  decided,  has  there,  at  least,  sanctioned  the  idea  that 
parts  of  a  sworn  bill  may  be  expunged  for  the  purposes  of 
amendment — and  that  too,  without^  prejudice  to  an  injunction, 
provided  the  part  expunged  does  not  constitute  the  ground 
upon  which  the  injunction  rests.  I  do  not,  however,  understand 
him  as  going  that  length.  On  the  contrary,  he  expressly  limited 
the  amendments,  which  he  permitted  to  be  made  in  that  case, 
to  additions  to  the  bill :  by  "  inserting  such  additional  state- 
Mments,  matters  and  charges  as  the  plaintiff  should  be  advised 
"were  material  ;"  and  this  was  done  without  prejudice  to  the 
injunction.  At  the  same  time,  he  says,  he  could  not  allow  any 
part  of  the  bill  to  be  stricken  out,  without  a  previous  specifica- 
tion of  the  parts  intended  to  be  omitted.  It  would  seem  from 
this  expression,  he  considered  the  court  might,  in  the  exercise 
of  its  discretion,  permit  an  amendment  by  striking  out :  but  I 
apprehend  this  permission  should  in  no  case  be  extended  be- 
yond the  mere  formal  parts  of  a  bill,  and  that  the  Chancellor 
in  that  case  did  not  mean  to  be  understood  as  intimating  an 
opinion  that  any  material  or  substantial  allegation  of  fact,  sworn 
to,  might,  at  the  instance  of  the  party  who  made  it,  be  with* 
drawn  or  obliterated,  so  that,  if  guilty  of  perjury,  no  vestige  of 
H  might  remain. 

No  court  of  justice  or  equity  ought,  for  one  moment,  to 
tolerate  a  practice,  which  would  hold  out  to  the  design- 
ing an  opportunity   to  commit  and  yet  escape  from  this 
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1831.       crime.    By  thus  adverting  to  the  danger  of  such  a  practice 
'""-"■*       I  do  not  wish  to  be  understood  as  reflecting  in  the  slightest 

VBRPLANCit 

Vm  degree  upon  the  complainants.     I  am  bound  to  believe  and  da 

M£gcANTiL£  believe  the  present  application  is  made  from  pure  and  honest 
ins.  coi  motives,  the  better  to  enable  them  to  present  their  case.  My 
object  in  these  observations  is  merely  to  show,  that  if  the  bill 
is  permitted  to  be  amended  to  the  extent  proposed,  it  will  be 
establishing  a  precedent  dangerous  in  practice— and  the  con* 
sequences  of  which  might  be' a  reproach  to  the  court.  The 
only  safe  and  true  rule,  in  my  judgment,  is  the  one  adopted  ii> 
Rodger*  v.  Rodgers ;  and  I  see  no  reason  for  confining  its  ap- 
plication to  the  case  of  an  injunction  bill  having  a  writ  of  in- 
junction outstanding.  It  applies,  with  equal  force,  to  all  case* 
of  sworn  bills;  and  I  must,  ^therefore,  hold  that  no  bill  Which 
has  been  sworn  to  in  this  court  can  be  amended  by  striking 
out  the  whole  or  any  portion  of  the  stating  part  and  recasting, 
it  in  different  phraseology,  with  some  omissions  of  former 
charge?,  and  the  addition  of  some  new  matter.  This,  instead 
of  being  an  amendment  in  the  technical  sense  of  the  term, 
would  be  converting  it  into  a  new  bill :  and  which  the  com- 
plainants can  resort  to,  if  they  please. 

Other  objections  have  been  urged  against  the  present  appli- 
cation, namely,  that  the  proposed  amendments  are  not  verified 
by  the  oath  of  the  complainants  or  of  any  of  them ;  and  also, 
that  the  complainants  have  not  sworn  as  to  the  information 
(upon  which  the  new  matter  is  founded)  having  come  to  their 
knowledge  since  the  filing  of  the  original  bill.  The  petition  is 
verified  by  the  affidavit  of  the  solicitor  only  ;  and  no  reason  is 
given,  why  the  complainants  or  some  one  of  them  have  not 
sworn  to  it.  I  am  strongly  inclined  to  think  it  is  insufficient; 
and  that,  on  this  ground  alone,  the  court  would  be  compelled 
to  deny  the  motion.  I  have  thought  it  my  duty,  nevertheless,, 
to  examine  the  case  and  to  express  my  opinion  upon  the  other 
and  principal  question ;  and  the  result  is,  that  I  cannot  give  the 
complainants  permission  to  amend,  in  the  way  proposed.  All 
1  can  do  upon  this  application  is,  to  let  them  amend  by  insert- 
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ing  the  corporate  name  of  the  Mercantile  Insurance  Company       1881. 
in  the  place  of  the  President  and  Directors :  but  it  must  be 
upon  the  payment  of  the  costs  of  opposing  this  motion. 

The  amendment  was  made  accordingly. 


IH  THE 
MATTER  OF 
HEDGES  AMD 
HEDGES. 


As  to  the  costs  of  opposing  the  above  motion : 

Mr.  Jacob  Barker  presented  to  the  Vice-Chancellor,  as  tax- 
ing officer,  a  bill  of  costs  on  his  own  part.  His  honor  decided, 
he  could  not  tax  Mr.  Barker  any  costs  for  his  opposition, 
he  not  being  an  officer  of  the  court :  the  Revised  Statutes 
having  made  provision  only  for  fees  to  u  counsellors"  and  "  soli- 
u  citors."  2R.S.  629,  630. 


In  the  rrubtter  of  Hedges  and  Hedges,  infant*,  $c. 


The  eoart  can  exercise  a  souud  discretion  in  relation  to  the  amount  of  secu. 
rity  required  from  general  guardians  under  the  348th  Rule  $  and  therefore 
may,  in  ca«es  where  the  property  of  infanta  is  very  extensive,  allow  the 
security  to  be  given  in  a  fair  sum  only.  But,  in  sueh  cases,  the  order  per. 
anting  the  same  must  contain  sufficient  provisions,  as  to  the  periods  and 
mode  of  accounting,  fcc  ,  at  will  protect  the  estate  and  the  income  of  the 
property. 

Form  of  an  order  in  such  a  case  as  drawn  by  Murray  Hoffman,  Esq. 


The  petition  of  Timothy  Hedges,  the  father  of  the  above 
iniants,  Mary  Rutgers  MOrea  Hedges,  and  Catharine  Ann     July  25, 
Hedges,  had  been  presented  to  the  injunction  master  of  the       1M1. 
first  circuit,  in  pursuance  of  the  151st  and  153d  general  Rule  pr2^*' 
of  the  court  Guardian. 

This  petition,  amongst  other  things,  set  forth  the  real  Steuriiy. 

and  personal  estate  in  the  city  of  New  York  to  which  the 

said  infants  were  entitled.    The  real  estate  was  large,  and 

produced  an  annual  rent  of  about  nine  thousand  dollars,  while 

the  personalty  consisted  of  twenty-six  shares  of  capital  stock 

of  the  bank  of  the  United  States,  the  dividends  whereof  were 
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1831.       applied,  by  way  of  annuity,  to  and  for  the  benefit  of  a  person 

w^*"*/       named  in  the  petition.  The  said  Mary  Rutgers  M'Crea  Hedges 

matter  of  was  a^°ut  twelve  years  of  age  and  Catharine  Ann  Hedges 

hedges  and  about  ten  years  old ;  and  they  both  resided  with  the  petitioner, 

hedges.         their  father,  within  the  city  of  New  York. 

The  petitioner  prayed,  that  he  might  be  appointed  the  guar- 
dian of  the  persons  and  estates  of  the  said  children,  upon  his 
executing,  together  with  sufficient  sureties,  a  bond  in  the  usual 
form,  in  the  sum  of  twenty  thousand  dollars,  to  be  approved  of 
by  one  of  the  masters  of  the  court ;  and  might  be  directed  to 
account  annually,  and  pay  into  the  office  of  the  clerk  of  the 
court  annually  the  amount  of  the  rents,  issues,  and  profits  of 
the  estate  of  the  said  infants,  deducting  therefrom  the  expenses 
of  executing  the  duties  of  such  guardian ;  and  that  the  clerk 
of  this  court  might  be  directed  to  invest  such  rents,  issues,  and 
profits,  so  to  be  paid  into  his  office,  either  on  bond  and  mortgage 
of  real  estate  in  the  city  of  New  York  or  in  productive 
stocks,  as  he,  in  his  discretion,  might  think  advisable.  And 
that  the  petitioner  might  have  such  other  and  further  order  as 
>  to  the  court  should  appear  just  and  equitable. 

The  injunction  master,  in  his  report  on  the  petition,  set  forth 
that  the  circumstances  in  the  latter  were  true ;  and,  that  if  the  said 
Timothy  Hedges  should  be  directed  by  the  order  of  the  court 
to  account  annually  and  pay  into  court,  fop  the  purpose  of  being 
invested  by  the  clerk  thereof,  the  rents  of  the  said  infants  real 
estate,  over  and  above  what  should  be  deemed  necessary  for 
their  support,  that  then  the  sum  of  twenty  thousand  dollars 
would  be  a  full  and  sufficient  amount  in  which  a  bond  should  be 
executed  by  the  said  Timothy  Hedges,  together  with  two  sure- 
ties. The  master  went  on,  in  his  said  report,  to  mention  the 
names  of  the  sureties  who  had  been  proposed ;  and  added,  that 
they  were  each  worth  and  had  justified  before  him  in  the  said 
surrt  of  twenty  thousand  dollars,  over  and  above  all  their  debts 
and  responsibilities.  Also,  that  in  making  the  enquiries  in 
relation  to  the  said  petition,  he  was  attended  by  William  B. 
Crosby,  who,  at  that  time,  had  the  charge  of  the  said  infants' 
estate  and  was  the  second  cousin  to  them ;  and  that  no  other 
relatives  of  the  said  infants  were  notified  to  appear  before 
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Km,  the  said  master,  as  he  deemed  the  attendance  of  the  said       1831.  % 
William  B.  Crosby  sufficient,  v'~v 

IN    THE 
MATTER  OF 

Mr.  Murray  Hoffman  moved  the  court  tipon  the  report  of  hedges  and 
the  master  and  the  petition  to  which  it  referred.  He  took  hedges. 
notice  of  the  amount  of  property  to  which  the  infants  were 
entitled ;  and  suggested,  that  the  strict  letter  of  the  148th  rule, 
could  not,  in  this  case,  be  complied  with :  inasmuch  as  that  the 
security  which  might  be  required,  would  amount  to  a  larger 
sum  than  any  individual  could  or  ought  to  be  required  to  be 
bound  for.  If  it  were  insisted  upon,  the  father,  as  well  as  each 
'security,  would  have  to  justify  in  no  less  a  sum  than  9198,000.  * 

He  contended  that  the  matter  of  this  rule  was  within  the  sound 
discretion  of  the  court ;  and  that  where  a  sufficient  protection 
of  the  estate  and  income  of  infants  could.be  obtained,  a  fair 
amount  of  security  would  be  enough.  With  this  idea,  he  had 
suggested  the  course  which  had  been  adopted ;  and,  in  refer- 
ence to  the  valuable  general  rule  adopted  by  Lord  Redesdale, 
inserted  in  the  appendix  to  2  Sch.  <$*  I^f-  732,  (cited  in  Hoff- 
man's Master,  160, 161.)  an  order  had  been  drawn  in  the  present 
case,  which  it  was  believed  would  contain  sufficient  to  satisfy 
the  mind  of  the  court,  and  would  form  a  more  perfect  protec- 
tion for  the  infants'  property  than  the  personal  responsibility  of  ' 
any  two  individuals  in  the  city. 


The  Vice-Chancellor,  this  day,  said,  he  had  perused  the 
petition  and  master's  report,  in  connection  with  the  148th  rule 
of  the  court ;  and  he  was  of  opinion,  the  court  could  exercise 
a  discretion  as  to  the  amount  in  which  the  proposed  guardian 
and  his  sureties  shoul*  justify.  The  rule  was  a  wholesome  one, 
but  it  could  be  relaxed  in  extraordinary  cases.  He  thought  the 
amount  in  which  the  petitioner  and  sureties  had  justified  was 
sufficient.  His  honor  further  said,  he  had  perused  the  form 
of  the  proposed  order;  and  as  he  considered  the  provisions  of 
it  contained  a  sufficient  safeguard  upon  the  infants'  property 
and  rights.,  he  directed  it  to  be  adopted. 


July  26. 
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1831.  The  following  was  the  form  of  the  order : 

.  "  On  reading  and  filing  the  petition  of  Timothy  Hedges, 
u  praying  that  he,  the  said  Timothy,  be  appointed  guardian 
"  of  the  persons  and  estates  of  Mary  Rutgers  M'Crea 
"  Hedges  and  Catharine  Ann  Hedges,  both  infants  under  the 
"  age  of  fourteen  years ;  and  on  reading  and  filing  the  report 
"  of  Thomas  Addis  Emmet,  Esquire,  the  taxing  master  of 
"  the  first  circuit,  annexed  to  said  petition,  by  which  said  re- 
"  port  it  appears,  among  other  things,  that  the  matters  set 
*  forth  in  said  petition  are  true,  and  that  the  said  Timothy 
"  Hedges,  who  is  the  father  of  said  infants,  is  the  person  en- 
"  titled  to  become  the  guardian  of  their  persons  and  estates, 
"  and  tfyat  he  is  a  competent  and  proper  person  to  be 
"  such  guardian;  and  on  motion  of  Mr.  Murray  Hoffinan, 
"  of  counsel  for  petitioner,  it  is  ordered:  that  the  said  Timo- 
"thy  Hedges  be,  and  he  is  hereby  appointed  guardian 
"  of  the  persons  and  estates  of  the  said  Mary  Rutgers 
"  M'Crea  Hedges  and  Catharine  Ann  Hedges,  the  said  in- 
"  fants,  upon  his  executing,  together  with  Zebedee  Ring  and 
"  Joseph  Hoxie,  the  sureties  named  in  such  report,  a  bond  in 
"  the  usual  form,  in  the  sum  of  twenty  thousand  dollars,  to 
"  such  infants,  to  be  approved  of  by  the  said  Thomas 
"  Addis  Emmet,  one  of  the  masters  of  this  court,  and  filing 
u  such  bond  with  the  clerk  of  this  court.  And  it  is  further 
"  ordered,  that  the  said  guardian  do  account  annually, 
"  and  pay  into  the  office  of  the  clerk  of  this  court  an- 
"  pually,  the  amount  of  the  balance  of  the  rents,  issues,  and 
"  profits  of  the  estate  of  said  infants,  which  shall  be  found  in 
t  his  hands  upon  the  passing  of  his  accounts  hereafter  order- 
"  ed.  And  it  is  further  ordered,  that  the  clerk  of  this  court 
,"  do  invest  such  rents,  issues,  and  profits,  so  to  be  paid 
"  into  his  office,  either  on  bond  and  mortgage  of  real 
"  estate  in  the  city  of  New  York,  or  in  productive  stocks, 
**  as  he  in  his  discretion  may  think  advisable.  And  it  is  fur- 
"  ther  ordered,  that  the  injunction  master  for  the  first  circuit, 
u  for  the  time  being,  shall  yearly  and  every  year,  after  the 
u  date  of  this  order,  issue  his  summons  to  the  said  guardian 
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"  hereby  appointed,  requiring  him  to  appear  before  him  at  a       1831. 

"  certain  time  to  be  fixed  in  such  summons,  to  render  an  -ac-       Wv"^' 

44  countof  his  guardianship  duly  verified;  that  such  master  shall  MATTKR  0F 

44  direct  the  said  summons  to  be  served  by  the  solicitor  prose-  hedges  akd 

44  cuting  this  appointment,  or,  in  his  discretion,  by  such  other  soli-  hedges 

44  citor  as  he  shall  select ;  that  such  master  examine  and  take 

**  due  proof  of  the  said  accounts,  and  report  the  balance,  if  any, 

44  remaining  in  the  hands  of  such  guardian.   And  it  is  hereby 

44  made  the  duty  of  such  solicitor  to  attend  before  the  master 

44  upon  the  passing  of  such  accounts,  and  to  take  all  legal 

44  measures  for  the  due  execution  of  this  order  and  of  every 

u  part  thereof.     And  it  is  further  ordered,  that  such  master 

u  do  give  notice  to  the  sureties  of  such  guardian  of  the  time 

44  and  place  appointed  by  him- for  examining  such  accounts, 

44  who  shall  be  at  liberty  to  attend  before  him,  but  shall  not      ' 

44  be  entitled  to  costs  therefor,  unless  ordered  by  this  court, 

44  upon  special  application.      And  it  is  further   ordered, 

44  that  such  guardian  do  pay  into  the  hands  of  the  clerk  of 

"  this  court  such  balance  as  shall  be  found  due  from  him  upon 

44  the  passing  his  accounts  from  time  to  time  as  aforesaid, 

44  within  twenty  days  from  the  filing  of  the  said  master's  re- 

44  port,  or  in  default  thereof,  that  such  solicitor  do  apply  to 

44  this  court  for  an  attachment  against  such  guardian,  or  that 

u  the  bond  executed  by  him  and  his  sureties  be  put  in  suit* 

**  or  for  such  further  order  as  shall  be  right;  and  the  said 

44  sureties  are  also  to  be  at  liberty  to  apply  to  this  court,  after 

44  the  expiration  of  said  twenty  days,  for  an  attachment  or  for 

"  such  order  in  the  premises  "as  shall  be  just.     And  it  is  fur- 

44  ther  ordered,  that  the  said  injunction  master  do,  in  the  month 

44  of  January  in  every  year,  when  he  shall  examine  the  ac- 

44  counts  of  such  guardian,  as  required  by  the  156th  rule 

44  of  this  court,  also  report  to  this  court  whether  the  ba- 

44  lance  found  due  by  him  at  the  preceding  passing  of  the 

44  accounts  of  such  guardian,  made  pursuant  to  this  order, 

44  has  been  paid  into  this  court  or  not.    And  it  is  further  or- 

u  dered,  that  a  certified  copy  of  this   order  be  forthwith 

u  served  by  the  solicitor  prosecuting  this  appointment  upon 

44  the  injunction  master  of  this  circuit  and  also  upon  each  of 

**  the  said  sureties." 
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Weight  vs.  Weight. 


An  allowance  to  a  wife  of  alimony  and  money  to  carry  on  a  suit,  instituted 
for  a  divorce,  it  almost  a  matter  of  course.  Affidavits  in  opposition  are  ad* 
mitted  for  the  purpose  of  fixing;  the  amount  to  be  allowed. 


July  26. 
1831. 

Practice. 
JiUmony. 


July  27. 


Set  Mix  v. 

Mix,  l  J.  C. 
JR.  108;  Dtn- 
tonv,  Denton^ 
16.  364;  JTW 
v.  Wood,  2 
Paige?*  C  JR. 
108. 


The  bill  was  filed  for  a  divorce  a  mtnsa  et  thoro.  A  peti- 
tion was  now  presented,  on  the  part  of  the  wife,  for  alimony 
and  money  to  carry  on  the  suit  '  Affidavits,  tending  to  crimi- 
nate the  wife,  were  read  in  opposition. 

Mr.  /.  Radclify  supported  the  petition. 

Mr.  /.  P.  Hall,  contra.    He  contended,  that  the  conduct  of 

j 

the  complainant,  as  detailed  in  the  affidavits  he  had  read,  de- 
barred her  from  the  right  to  advances  and  alimony :  Bedell  v. 
same,  2  J.  C.  R.  604  ;  and  that  the  court  could  withhold  the 
same.  The  words  of  the  statute  (2  R.  8.  148,  §  58)  showed 
the  matter  was  in  the  "  discretion9'  of  the  court. 

The  Vicb-Chancelloe.  There  are  often  difficulties  in 
cases  of  this  kind ;  and  frequently  a  great  difference  of  state- 
ments. There  may  be  a  point  of  danger  on  both  sides  :  an  al- 
lowance of  money  might  encourage  a  wife  to  institute  a  vexa- 
tious suit,  while,  on  the  other  hand,  the  withholding  it  would 
sometimes  stop  a  meritorious  proceeding  and  even  close  the 
doors  of  justice  against  a  feme  covert.  There  are  difficulties 
with  regard  to  tfce  merits :  but  I  cannot  go  into  them  at  this 
stage  of  the  suit.  An  order  of  the  nature  which  is  now  asked 
for,  is  almost  a  thing  of  course.  •  It  is  granted  even  where  there 
is  a  complete  denial  of  the  circumstances.  In  a  suit  brought 
by  a  husband  against  a  wife  for  adultery,  she  is  entitled  to  the 
means  of  making  her  defence.  One  reason  why  affidavits  in 
opposition  are  allowed  is,  that  the  court  may  form  some  iden  of 
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the  amount  which  ought  to  be  paid.  In  the  present  case  it  1S3I. 
appears  by  the  bill,  that  the  defendant  received  $2,000  of  the 
wife's  property  on  his  marriage,  and  I  do  not  see  it  contradicted 
in  the  affidavits.  At  the  time  of  a  proposed  separation  and  cou>itt» 
when  he  was  aware  of  the  misconduct  which  he  has  now  im- 
puted to  her,  he  offered  to  receive  and  bear  the  expense  of  the 
children  and  allow  his  wife  $100  a  year.  I  shall  direct  the 
defendant  to  pay  $100  to  the  solicitor  of  the  complainant,  for 
the  purpose  of  carrying  on  the  suit ;  and  the  sum  of  $12  50  a 
month — equal  to  $150  a  year.  This  allowance  may  be  in- 
creased or  diminished,  during  the  pendency  of  the  suit,  accord- 
ing to  circumstances. 


De  Peyster  vs.  Coldejn  and  others. 


When  a  cause  is  set  down  for  hearing  upon  bill  tnd  answer,  no  evidence  can 
be  gone  into.  In  this  case  it  was  asked,  that  certain  receipts  might  be  proved 
at  the  hearing :  which  was  refused.  ^ 


This  cause  was  on  the  calendar  upon  bill  and  answer.  «^/y  2& 

1831. 

Mr,  C.  Graham  now  presented  a  petition,  on  the  part  of  the      ^^v>^ 

defendants,  for  leave  to  prove  receipts  at  the  hearing  of  the  g^  m^tmm 

cause.  mnr* 

Proof*  on 
Mr.  F.  B.  Cutting,  opposed.  hmnng. 

Thb  Vice-Chancelloe.  This  may  possibly  be  a  proper 
case  for  an  amendment  of  the  answer,  so  as  to  let  the  receipts 
appear  on  the  face  of  it:  but  you  can  never  be  allowed  to  in- 
troduce evidence  not  contained  in  the  answer,  when  the  cause, 
is  set  down  on  bill  and  answer  only. 

Application  refused. 
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0.  Callaghan  and  others  vs.  The  Atlantic  Insurance  Compa- 

ATL1NTIC  NY  OF  NEW  YORK. 

INS.  CO. 


Words  amounting  to  a  warranty  of  a  Tenors  being  then  at  a  particular  port 

or  physically  there,  must  have  a  place  in  the  policy  as  forming  part  of  the 

contract. 
Distinction  between  an  express  Warranty  and  a  representation. 
For  the  purpose  of  determining  whether  words  amount  to  a  warranty,  the  cir- 

eumstancest  occasion  of  using,  and  object  of  them  mast  be  scrutinized. 
The  words  in  a  memorandum  for  insurance,  uOo  ship  Nancy ,  J*  S.  master,  at 

"  and  from  the  port  of  G.  (where  she  now  t>,)  Ac."  amount  to  a  warranty ;  and 

underwriters,  in  making  out  a  policy  would  be  entitled  to  insert  them  at 

part  of  the  contract* 
Any  positive  averment  or  allegation  on  the  face  of  an  instrument  and  making 

a  part  of  the  written  contract,  whether  inserted  in  the  body  of  it  or  written 

in  the  margin  transversely  or  otherwise,  amounts  to  a  warranty  or  condition* 
There  may  be  several  warranties  in  the  same'  policy,  founded  upon  separate 

and  distinct  facts ;  and  it  is  immaterial  in  what  part  of  the  policy  they  are 

inserted. 
A  representation  merely  in  a  memorandum  for  insurance,  is  to  be  scrutinised 

according  to  its  effect  upon  the  contract. 
A  representation  fairly  made  will  not  vitiate  a  policy,  although  it  be  in  some 

degree  erroneous.   But  if  it  contains  the  assertion  of  a  material  circumstance 

« 

which  the  insured  makes  in  an  unqualified  manner,  without  knowledge  of  its 
truth  or  falsehood,  the  same  will  vitiate  the  policy  in  case  it  turns  out  to  be 
false* 


July  27  > 
1831. 

Policy. 
Warranty. 
Representa- 
tion. 


o  This  cause  came  before  the  court  upon  bill  and  answer. 

The  bill  stated,  that  John  Coulter  of  Philadelphia,  being  the 
owner  of  the  ship  Nancy,  shipped  a  cargo  on  board  of  her  at 
that  place,  amounting,  at  the  invoice  price,  to  $51,432  33 ;  and 
consigned  the  same  to  the  master,  in  order  to  be  sold  for  the 
account  of  him,  the  said  Coulter;  That  the  said  ship  Nancy, 
James  Selby,  master,  sailed,  with  her  cargo  on  board,  from 
Philadelphia  on  or  about  the  twenty-fifth  day  of  July  1824 ; 
and  was  bound  on  a  voyage  to  Gibraltar  and  a  market ;  That 
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she  arrived  at  Gibraltar  in  safety  on  or  about  the  sixth  day  of       lttl. 
September  then  ne^t  following ;  That  on  pr  about  the  twelfth       **^w 
day  oi  November  in  the  same  year,  (1824)  and  by  order  of  CALLAOIIA* 
the  said  John  Coulter,  an  application  in  writing  for  insurance    AThAvrw 
on  the  profits  of  the  adventure  was  mg.de  to  the  defendants  in      in*.  co« 
the  following  words : 

u  On  ship  Nancy,  James  Selby,  master,  at  and  from  the  part 
"  of  Gibraltar  (where  she  now  is)  to  a  port  in  the  Mediterra- 
u  nean,  not  higher  than  Marseilles,  at  and  from  thence  to  Son- 
"senate  in  the  Province  of  Guatimala,  Pacific  Ocean;  with 
44  liberty  to  use  Guayaquil :  property  warranted  American,  to 
"be  proved  in  Philadelphia  only.  Fifteen  thousand  dollars  on 
u  her  profits.    Policy  to  be  valued  at  twenty  thousand  dollars.* 

Tbe  bill  went  on  to  state,  that  the  defendants  agreed  to  in- 
sure 97,500  at  a  premium  of  six  per  cent ;  and  that  their  assis- 
tant-president, Walter  R.  Jones,  wrote  a  memorandum  upon  • 
the  said  written  application,  containing  the  sum  agreed  to  be 
insured  and  the  rate  of  premium — and  made  it  binding  between 
them  and  the  said  Coulter  by  writitog  the  word  "  binding,"  or 
tip  words  "  made  binding." — and  required  the  agent  of  the  said 
Coulter  to  sign  the  same,  which  he  did ;  That  it  is  a  practice, 
where  the  premium  of  insurance  exceeds  850,  to  take  approved 
endorsed  note  or  notes :  That  at  the  time  of  the  agreement,  the 
defendants  were  informed  that  the  insurance  was  for  Mr.  John 
Coulter,  of  Philadelphia,  who  would  send  his  notes  for  the  pr** 
mium;  and  that  no  objection  was  made.  The  complainants  al* 
leged,  that  the  agreement  was  received  by  the  defendants;  and 
Coulter  informed  thereof  on  the  thirteenth  day  of  the  said  No* 
member;  That  after  the  arrival  of  the  Nancy  at  Gibraltar,  and 
before  any  of  her  cargo  was  discharged,  to  wit,  on  the  nineteenth 
day  of  September,  in  the  same  year,  (1824)  the  ship  accidentally 
tooi  fire  and  the  cargo  was  entirely  destroyed,  the  voyage  broken 
up  and  the  profits  were  wholly  lost ;  That  the  first  intelligence 
of  loss  was  received  by  Coulter,  on  the  fifteenth  day  of  Novem* 
ber,  1824:  after  the  making  of  the  said  agreement  for  insurance ; 
That  on  the  twenty-second  day  of  the  said  month,  he,  Covtfter, 
gaxx  notice  of  the  loss  to  Ike  Company ;  and  at  the  same  time 
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1681.  exhibited  his  preliminary  proof  and  abandoned  fits  interest  to 
them.  The  bill  went  on  to  ^aver,  that  by  the  usual  terms  of 
policies  effected  with  the  defendants,  they  were  liable,  thirty 
days  thereafter,  to  pay  the  amount  insured,  after  a  deduction 
of  the  unpaid  premium ;  'That  on  the  fourteenth  day  of  January, 
1825,  the  said  John  Coulter  assigned  to  the  two  other  com- 
plainants all  his  real  and  personal  estate,  for  the  benefit  of  his 
creditors,  whereby  the  said  Charley  Callaghan  and  Stephen 
Russell  obtained  a  vested  interest  in  Coulter's  rights  under  the 
said  policy ;  and  that  they  had  demanded  a  settlement  with  the 
defendants  and  applied  to  them  for  a  payment  of  the  loss. 
The  bill  also  charged,  that  it  was  the  uniform  practice  of  the 
defendants  and  all  other  insurance  offices  in  New  York  to 
make  such  agreements  or  memorandums  as  aforesaid ;  and 
that  they  were  of  like  force  as  the  policy,  in  case  of  a  loss  be- 
fore its  delivery ;  That  as  the  news  of  the  loss  occurred  imme- 
diately after  the  agreement,  and  as  the  defendants  had,  on  that 
account,  become  liable,  therefore  it  was  not  incumbent  on 
Coulter  to  forward  his  notes — the  terms  of  policies  being  that 
the  premium-notes,  if  unpaid,  should  be  deducted  from  the 
amount  of  loss.  Also,  that  the  amount  of  premium  was  after- 
wards tendered  to  the  defendants  and  payment  of  the  loss  or 
delivery  of  a  policy  demanded*!  btlt  both  were  refused.  The 
complainants  prayed  "  that  the  said  Atlantic  Insurance  Com- 
pany of  New  York,  may  produce  and  set  forth  the  said  me- 
"morandum  or  agreement;  and  that  they  may  be  decreed 
44  either  to  pay  to  your  orators  the  amount  so  agreed  to  be 
44  insured  on  the  said  profits  of  the  said  goods  and  merchandize 
H  shipped  on  board  the  ship  Nancy  by  the  said  John  Coulter 
•4  as  aforesaid:  or  else,  to  execute  and  deliver  to  your  orators  a 
44  policy  of  insurance  on  the  said  policy,  to  bear  date  the  day 
44  of  the  making  of  the  said  agreement  for  the  said  sum  of 
14  seven  thousand  five  hundred  dollars,  and  otherwise  in  such 
14  form  as  this  honorable  court  shall  in  thatl>ehalf  direct,  accor- 
* "  ding  to  the  true  intent  and  meaning  of  the  said  agreement,  to 
44  be  in  all  respects  equally  available  to  your  orators  as  if  it  had 
11  been  duly  executed  and  delivered  to  the  said  John  Coulter  ou 
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*  the  day  of  the  making  of  the  said  agreement ;  and  that  your        1*831. 

*  orators  may  have  such  further  and  other  relief,  &c." 

The  answer  of  the  defendants  admitted  the  leading  facts 
connected  with  the  shipping  of  the  goods  at  Philadelphia ;  the    Atlantic 
sailing  of  the  vessel ;  the  application  for  insurance ;  the  written      ****•  co, 
memorandum  connected  therewith ;  and  that  it  was  in  their 
possession.    It  went  on  to  say,  that  at  the  period  of  the  appli- 
cation it  was  generally  understood,  cargoes,  the  produce  of 
old  Spain,  were  refused  admittance  into  the  South  American 
ports  which  had  been  colonies  of  Spain ;  and  that  valuable 
cargoes  of  a  doubtful  origin,  which  would  pay  large  profits  in 
such  porta  of  South  America,  could  be  laden  at  Gibraltar — the 
introduction  of  which  was  sometimes  facilitated  by  a  clearance 
from  a  French  port ;  That  upon  the  beforementioned  applica- 
tion being  made,  the  voyage  which  was  contemplated  appear- 
ed and  was  supposed  to  be  of  this  nature :  That  in  cases  of  in- 
turance  upon  profits,  the  invariable  custom  of  the  Companies  in 
New  York  infilling  up  the  policies  was  known  to  make  the  same 
attach  on  the  profits  from  and  immediately  following  the  loading 
at  the  port  where  the  risk  commenced;  and  that  if  a  policy  had 
been  made  in  this  case,  it  would  have  been  made  to  attach  to  the 
profits  of  goods  laden  at  Gibraltar  or  Marseilles  and  not  to  any 
goods  laden  prior  to  the  vesseFs  arriving  at  Gibraltar  ;  That  at 
the  time  of  the  aforesaid  application,  the  defendants  were  igno- 
rant of  any  cargo  being  on  board  prior  to  the  ship's  arrival  at 
Gibraltar — for  no  explanation  was  given — and  if  the  explana- 
tion had  been  so  given  as  to  amount  to  an  understanding  that 
the  proposed  insurance  was  to  cover  the  profits  of  any  cargo 
skipped  prior  to  the  Nancy's  arrival,  it  would  have  been  reject- 
ed ;  That,  inasmuch  as  the  application  contained  a  warranty  of 
safety  at  Gibraltar,  and  because  the  defendants  believed  the  insu- 
rance could  only  attach  qji  goods  laden  there  and  at  Marseilles, 
if  she  went  there,  they  agreed  to  insure  $7,500  on  goods  laden 
an  board  the  said  vessel  at  Gibraltar  at  a  premium  of  6  per  cent. ; 
That  the  said  Walter  i?.  Jones,  (assistant-president)  wrote  a 
memorandum  upon  the  said  written  application;  and  that  /. 
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1831.       Moses,  the  agent  of  Coulter,  subscribed  the  same.     The  memo- 
-   y~*~'      randum  was  as  follows : 

VAUAGHAff 

Atlantic  u  Binding  dc  of  John  Coulter,  of  Philadelphia, 

fits.  oo.  •*  for  $7,500—6  pr  ct. 

6 

"  12th  Not.  1824." 

450 

"•45125. 

"J.  Hoses." 


The  defendants  denied  any  agreement,  by  the  said  memo- 
randum, to  insure  any  sum  upon  the  profits  of  the  goods  men- 
tioned in  the  bill  as  having  been  laden  at  Philadelphia. 
They  admitted  it  was  the  usual  (but  not,  as  they  believed, 
the  invariable)  practice  amongst  the  Insurance  Companies  in 
the  city  of  New  Yori:  to  take  notes  for  the  premium  in  cases 
where  it  exceeded  $50.  Tfyey  also,  generally,  admitted  the 
fire  and  loss ;  but  denied  that  the  voyage  or  risk  intended  to  be 
insured  had  commenced:  for  the-  outward  cargo  had  not  been 
discharged,  nor  any  cargo  taken  on  board  at  Gibraltar.  The 
defendants  insisted,  that  the  application  contained  a  warranty  of 
the  ship's  being  then  in  safety  at  Gibraltar  and  in  a  state  capa- 
ble of  performing  the  voyage  which  hadT>een  mentioned;  and 
they  also  insisted,  that  in  making  a  policy,  they  had  a  right  (and 
would  still  have  a  right  in  case  a  policy  was  decreed)  to  insert  a 
warranty  of  the  vessePs  being  in  safety  at  Gibraltar  on  the  day 
of  the  application :  and  therefore,  and  for  other  reasons,  and 
because  the  destruction  of  the  vessel  took  place  before  any 
goods  were  thus  laden  on  board,  sis  well  as  before  the  date  of 
the  written  application,  the  agreement  was  wholly  void  and  in- 
operative and  any  policy  under 'it  would  be  nugatory.  They 
admitted  it  was  customary  on  applications,  to  make  a  memo- 
randum embracing  the  heads  of  the  agreement  to  be  inserted  in 
the  printed  policy ;  and  that  the  special  terms  contained  therein 
would  be  inserted  in  such  policy;  that  such  memorandum 
would  be  considered  as  bidding  on  the  parties ;  and  that  the 
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insurers  were  generally  bound  to  give  a  pfolicy  filled  up  accor-        1631; 
ding  to  the  terms  so  settled,  provided  the  premium  was  paid 
or  secured ;  That  no  offer  to  pay  the  premium  or  to  secure  the 
same  was  made  until  the  second  day  of  March,  1825 ;  and  they    ATiATne 
submitted  that  such  delay  was  a  just  reason  for  refusing  a  poll-      ins.  co; 
cy.  The  defendants  also  submitted,  they  were  not  liable  for 
the  loss  nor  bound  to  give  a  policy :  but  if  the  court  thought 
they  were  bound  to  give  it,  then  they  insisted  it  should  be  filled 
up  as  of  the  time  when  the  written  application  was  made  and 
should  have  within  it  such  warranty  as  before  stated.     And 
they  were  advised,  that  if  a  policy  should  be  made  conforma- 
ble with  the  application  and  memorandum,  then  they  had  a 
good  defence  at  law.    And  they  insisted,  it  was  a  matter  purely 
cognizable  at  law  and  not  the  subject  of  jurisdiction  of  thfcr 
court. 

Mr.  D.  B.  Ogderij  on  the  part  of  the  complainants.  As  no 
policy  appears  to  have  been  executed,  we  found  it  necessary 
to  come  into  this  court.  We  could  not  have  proceeded  at  law, 
without  a  policy.  And  we  could  not  get  a  policy,  save  by  the 
intervention  of  equity.     Therefore,  there  is  jurisdiction. 

The  first  point  we  make  is  this :  If  the  court  shall  be  of 
opinion  the  defendants  ought  to  have  executed  the  policy  when 
required  to  do  so  by  the  agent  or  attorney  of  the  complainants, 
then  it  is  competent  for  the  court  to  decree  the  payment  of  thp  • 
loss  by  the  defendants  to  the  complainants.  This  will  not  be 
done  by  directing  an  issue  at  law ;  but  by  ordering  a  reference 
to  a  master :  Perkins  v.  The  Washington  Insurance  Company ; 
6  /.  C.  R.  485 ;  S.  C.  on  appeal,  4  Cow.  645. 

Secondly:  The  statement  in  the  application  for  the  insurance, 
that  the  ship  now  is  at  Gibraltar,  in  the  manner  in  which  it  is 
written,  amounts  to  nothing  more  than  an  opinion  or  probable 
expectation  that  she  was  there  at  the  time  or  to  a  declaration 
of  her  being  there  when  last  heard  from ;  and,  in  either  case,  if 
made  in  good  faith,  it  does  not  amount  to  such  a  false  represen- 
tation as  would  have  avoided  the  policy.  The  words  in  the 
memorandum,  **  where  site  now  is"  cause  the  great  point  in  con- 
troversy. 
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We  contend,  the  statement  we  made  was  a  probable  one,  that 
the  vessel  was  probably  there,  or,  in  all  probability  at  Gibral- 
tar. At  any  rate,  this  is  not  such  a  statement  as  will  vitiate 
the  insurance.  It  was  impossible  the  owner  could  absolutely 
know  it  as  a  fact.  It  was  enough  for  him  to  state  his  belief  of 
her  being  at  Gibraltar.  If  there  could  be  reasonable  belief  of 
this  or  even  such  a  statement  as  left  it  without  a  fair  doubt  tff 
the  contrary,  then  we  are  entitled  to  the  interference  of  this 
court*  In  the  case  of  Hubbard  v.  Glover,  3  Camp.  312,  there 
was  an  express  declaration  "  that  the  ship  was  to  sail  in  a  few 
u  days  ;n  and  yet  the  court  said,  the  owner  of  the  goods  could 
speak  of  the  sailing  of  the  vessel  only  from  probable  expecta- 
tion and  if  such  representation  was  made  bona  fide  it  would 
not  conclude  him. 

The  declaration  there,  is,  in  effect,  not  different  to  the  one 
here.  This  case,  if  it  stood  alone,  would  be  conclusive.  The 
case  of  Bowden  v.  Vaugkan,  10  East,  415,  shows  a  represen- 
tation as  to  the  time  of  a  ship's  sailing,  made  by  the  owner  of 
goods  on  board,  must,  from  the  nature  of  the  thing,  be  consider- 
ed only  as  a  probable  expectation,  he  having  no  controul  over 
the  event. 

From  Livingston  v.  Maryland  Ins.  Co.  7  Cranch,  535,  it  is 
fair  to  suppose,  that  the  underwriters  ought  to  have  asked  for 
explanation,  if  there  was  any  uncertainty. 

Our  representation  was  in  good  faith  and  sufficient:  £f- 
vingston  v.  Delafield,  lJ.R.  522.  If  a  policy  can  be  decreed, 
it  must  be  one  which  will  conform  to  the  application.  It  ex- 
cludes all  warranties  which  are  not  in  the  memorandum.  We 
do  not  warrant  the  vessel's  being  at  Gibraltar ;  but  we  do  war- 
rant her  being  American  property.  We  went  as  far  as  we 
could  in  our  statement ;  and  if  the  defendants  had  required  a 
warranty  as  to  the  vessel's  being  at  Gibraltar,  they  should  have 
put  one  upon  the  memorandum.  This  case  must  stand  upon 
representations. 

We  next  contend,  that  if  the  application  is  to- be  considered 
as  an  application  for  insurance  upon  profits  of  the  cargo,  it  is 
wholly  immaterial  when  the  cargo  was  ladenor  taken  on  board. 

It  is  insisted  upon  by  the  answer,  that  this  was  an  application 
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relative  to  a  cargo  which  was  to  be  taken  on  board  at  Gibral-       l83l. 
tar.    Our  answer  to  this  is,  the  nature  of  the  policy  is  to  appear 
from  the  circumstances  and  is  not  to  be  made  out  by  argumen- 
tative matter  in  the  pleadings.     The  very  fact  of  her  extended    Atlantic 
voyage  is  a  proof  of  its  being  an  insurance  upon  the  general ,    ncs.  cot 
commercial  enterprise. 

The  last  point  we  make  is  this:  The  word  "bindinff  being 
written  upon  the  application  and  the  rate  of  premium  being 
fixed  by  the  officers  of  the  company,  the  latter  are  as  much 
bound  as  if  the  policy  had  been  actually  filled  up  and  delivered. 

Mr.  W.  Slosson,  for  the  defendants.  1st.  A  policy  ought  not 
to  be  decreed,  inasmuch  as,  according  to  the  complainants'  own 
showing,  it  would  be  inoperative  and  void.  The  words  "  where 
she  now  is,"  in  the  written  application,  are  an  express  war- 
ranty that  the  vessel  was  at  the  date  thereof  (12th  of  Novem- 
ber, 1824)  at  Gibraltar ;  when,  in  fact,  she  had  been,  with  her 
whole  outward  cargo,  totally  destroyed  and  lost  by  fire 
on  the  nineteenth  day  of  September  preceding.  A  warranty 
is  a  part  of  mis  contract  ?  and  every  express  warranty  is  a 
condition  precedent  A  breach  of  the  warranty  avoids  the  po- 
licy, even  though  immaterial :  3  Kenfs  Com.  235.  The  most 
usual  express  warranties  are,  that  the  ship  was  safe  at  such  a 
time,  or  would  sail  by  such  a  day,  or  would  sail  with  convoy : 
lb.  236.  A  warranty  is  an  express  agreement  that  the  thing 
stated  is  true  or  that  the  act  stipulated  shall  or  shall  not  be 
done ;  and  the  only  question  is,  as  to  the  fact  of  a  warranty.  An 
express  warranty  is  always  a  part  of  the  contract,  but  may  be 
made  part  of  it  by  reference.  Formal  words  are  not  necessa- 
ry;  for  any  statement  of  a  fact  in  a  policy  is  a  warranty.  In 
order  to  support  these  positions  I  refer  to  Phillips  on  Insurance, 
(an  able  work)  p.  124, 125,  126,  127,  and  cases  there  cited. 
There  can,  then,  be  no  doubt  that  this  expression  inserted  in 
the  policy  would  be  a  warranty.  If  the  policy  was  filled  up  it 
would  be  inserted.  The  general  form  of  a  policy  is  modified 
to  suit  the  special  stipulations,  and  which  is  done  by  inserting 
them  in  it.  The  only  evidence  of  the  contract  is  the  memoran- 
dum.   Every  part  of  it  goes  to  make  up  the  entire  contract ; 
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,1881.       Mod  no  portion  can  be  rejected.    In  signing  a  formal  contract 
N*^v^-/    the  party  may  require  every  part  to  be  inserted. 
£Aj,L40HAtf      ^  g^  y  ^  wor(js  are  considered  only  as  a  representation, 
4OT4umc    being  material  to  the  risk,  they  are  equally  conclusive  against 
|wa..cp»      the  complainants9  right  to  recover.   This  position  is  tenable  on 
two  grounds:  1st.  If  the  representation  is  untrue ;  and  2d.  If 
material  to  the  risk :  Phill  83.     The  materiality  of  it  cannot 
be  doubted ;  and  whether  made  by  mistake,  design,  or  negli- 
gence, the  effect  is  the  same  and  it  avoids  the  policy:  3  Kent* 
Com.  236 ;  Phillips,  80,  and  cases  there.    A  representation 
once  made  is  to  be  considered  as  binding :  Edwards  v.  Footner, 

1  Camp.  530.  In  Kemble  v.  Bourne,  1  Caines,  75,  the  court 
said,  "when  it  is  stated  she  was  at  Guadaloupe  on  a  certain 
M  day,  it  must  mean  that  she  was  there  in  safety  and  that  no 
M  preceding  accident  was  to  be  made  good  by  the  insurers/9 

We  contend,  in  the  third  place,  that  the  policy,  if  executed 
according  to  the  settled  form,  would  only  attach  upon  the  pro- 
fits of  goods  laden  at  Gibraltar  from  the  time  of  the  loading 
thereof  onboard ;  and  as  the  outward  cargo  was  not  discharged 
at  the  time  of  the  loss  and  no  goods  laden  there  previous 
to  the  loss,  the  risk  never  did  or  could  commence ;  Mwhraty  v. 
Columbian  Insurance  Company,  4  J.  It.  443,  and  cases  in  Phill. 
p.  166, 167 ;  3  Kent's  Com.  256. 

Our  fourth  point  is:  the  contract  was  not  obligatory  until 
the  premium  was  paid  or  tendered ;  and  as  the  plaintiff  waited 
four  months,  from  November  until  March,  before  he  tendered 
the  premium,  it  was  a  relinquishment  of  any  claim  under 
the  imperfect  contract.  And  again,  a  court  of  law  only  has 
jurisdiction  to  decide  a  loss :  Carter  v.  United  Insurance  Com- 
pany, 1  /.  C.  R.  463 ;  Graves  v.  Boston  Marine  Insurance  Co. 

2  Crunch,  442 — 444. 

As  a  fifth  point,  we  say,  the  application  was  not  fair,  there 
being  no  disclosure  that  a  cargo  had  been  taken  from  Philadel- 
phia or  of  the  nature  of  it ;  and  the  answer  states,  that  if  such 
disclosure  had  been  made,  the  application  would  have  been 
rejected  unhesitatingly.  The  application  is  the  written  can- 
tract,  and  it  must  be  adhered  to:  2  Crunch,  419;  Lyman  v. 
United  Insurance  Company,  2  /.  C  JR.  690. 
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The  sixth  point : — at  any  rate,  the  court  cart  only  decree  a       1881. 
policy  to  be  executed  according  to  the  contract  as  stated  in  the 
answer  containing  a  warranty  that  the  vessel,  at  the  date  of 
the  application,  was  at  Gibraltar,  and  commencing  the  risk    Atlantic  . 
from  the  time  of  the  loading  of  the  goods  at  that  place. '  Every     ins.  go. 
material  part  of  the  written  application  is  to  be  engrafted  in 
the  policy :  PhiUips,  165*  166,  167 ;  3  Kenfs  Com.  256-7.  A 
contract  cannot  rest  partly  in  writing  and  partly  in  parol : 
Parkhurst  v.  Van  Cortlandt,  1  J.  C.  R.  281—283. 

Mr.  D.  B.  Ogdetty  in  reply. 

The  insured  never  did  warrant  the  vessel's  being  at  Gibral- 
tar. He  only  warranted  her  being  an  American  ship.  The 
words  "  where  she  now  is,"  are  in  a  parenthesis,  and  only  show 
belief.  Our  statement  amounts  to  a  representation  only  and 
not  to  a  warranty ;  and  it  was  made  in  good  faith  There  is 
one  warranty  here  and  only  one :  namely,  that  the  property 
was  American.  It  is  not  to  be  supposed,  that  any  other  express 
warranty  was  intended.  A  policy  like  what  we  require  will 
not  be  nugatory.  We  say  the  insurance  was  upon  the  cargo 
shipped  at  Philadelphia,  which  connected  itself  with  the  touch-  , 
ing  at  and  going  from  Gibraltar,  and  with  the  voyage.  There 
is  nothing  in  the  agreement  which  confines  cargoes  to  places. 
It  matters  not  as  to  the  particular  ports  ;  we  insure  upon  the 
profits.    The  underwriters  take  the  risk  "  lost  or  not  lost" 

The  Vice-Chancellor.  Upon  the  facts  in  this  case  it  will  September  5. 
be  perceived,  that  the  dispute  is  not  whether  there  was  a  con- 
tract of  insurance  entered  into  between  the  owner  and  under- 
writers, (for  it  is  conceded  there  is  enough  to  constitute  a  valid 
and  binding  contract)  but,  what  are  the  terms  of  it ;  so  that,  if 
they  were  to  be  embodied  in  the  form  of  a  policy  of  insurance, 
what  ought  the  policy  to  contain? 

The  great  point  in  determining  this  question  is,  the  force  and 
operation  of  a  few  simple  words  contained  within  a  parenthe- 
sis m  the  application  for  insurance ;  which  states  the  ship  then 

to  be  at  the  port  of  Gibraltar.    If  these  words  amount  to  a 
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1881.  warranty  of  the  vessel's  being  then  in  safety  at  Gibraltar  ow 
physically  existing  there,  they  must  necessarily  have  a  place 
in  the  policy,  as  forming  a  part  of  the  contract.  But  if  they 
Atlantic  SLre  merely  words  of  representation,  they  do  not  enter  into  the 
nts.  co.  contract  or  form  any  part  of  it  and  are  to  be  considered  only 
as  inducement  to  the  contract ;  and  their  influence  upon  it  will 
then  depend  upon  the  materiality  of  the  feet  which  they  re- 
present, should  it  prove  to  be  untrue,  and  upon  the  good  faith 
in  which  such  representation  was  made. 

The  distinction  in  the  law  of  insurance,  between  an  express 
warranty  and  a  representation,  is  generally  well  understood. 
The  former  is  the  affirmance  of  some  fact  always  inserted  in  a 
policy  and  forming  a  condition  which  must  be  strictly  com- 
plied with  by  the  assured ;  while  the  latter  is  a  statement  of 
some  collateral  circumstances  not  embodied  in  the  policy, 
although  made  before  the  contract  is  completed.  In  order  to 
determine  whether  the  words  in  question  amount  to  a  warranty, 
and  were  so  intended,  (for,  as  in  every  other  case,  they  must 
be  construed  according  to  the  intent  of  the  parties,  to  be  ga- 
thered from  the  whole  instrument,)  we  must  look  at  all  the 
•  circumstances,  the  occasion  of  using  the  words,  and  the  object 
of  them. 

The  owner  had  sent  his  ship  with  a  cargo  to  Gibraltar  and 
from  thence  she  was  to  proceed  on  a  trading  voyage  to  the 
Pacific — first  going  up  the  straits,  not  further  than  Marseilles, 
for  the  purpose  of  obtaining  a  change  of  cargo  or  for  some 
other  object  necessary  to  the  success  of  the  voyage— -and  from 
the  result  of  which  he  anticipated  large  profits.  Under  these 
circumstances  he  applied  for  insurance,  not  upon  the  vessel  or 
any  particular  cargo  which  she  had  or  might  take  on  board  or 
earnings  under  the  denomination  of  freight,  but  upon  the  pro- 
fits which  he  expected  would  result  to  him  from  the  goods  and 
merchandize  which  might  be  taken  on  board  and  be  sold,  bar- 
tered, or  disposed  of  in  the  course  of  the  intended  voyage.  So 
far,  therefore,  as  the  insurance  was  concerned,  it  was  a  voyage 
to  commence  at  Gibraltar;  it  was  at  that  port  the  policy  waa 
to  attach  ;  and  there  the  risk  which  the  defendants  agreed  to 
assume  was  to  begin.    It  was  unnecessary,  in  showing  the 
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commencement  of  the  voyage,  to  say  more  than  that  the  in-  1831. 
surance  was  ta  be  "  at  and  from  the  port  of  Gibraltar :"  but  if 
the  policy  contained  the  usual  words  "  lost  or  not  lost,!9  the  risk 
would  extend  to  a  time  previous  to  the  date  of  the  policy,  and  Atlantic 
the  underwriter  would  be  rendered  liable  for  a  loss  previously  nw-  co. 
accrued*  The  consequence  to  an  underwriter,  from  the  use  of 
these  general  words  in  a  policy,  may  be  a  reason  for  enhancing 
the  premium  or  perhaps  for  his  declining  the  risk ;  and,  there- 
fore, in  order  to  induce  him  to  underwrite  a  policy  at  a  less 
premium,  the  insured  might  be  willing  to  exempt  the  under- 
writer from  the  chance  of  any  antecedent  loss.  Hence,  in  a 
variety  of  cases,  words  amounting  to  a  warranty  of  th§  vessel's 
safety  on  a  particular  day,  or  at  a  certain  place,  or  that  she 
would  sail  on  a  day  mentioned,  have  been  introduced  into  poli- 
cies for  the  purpose  of  obtaining  the  insurance  upon  more  fa- 
vorable terms,  by  narrowingthe  risk  and 'restricting  the  liability 
of  the  underwriter:  Beads  v.  Commercial  Ins.  Co.  3  /..  jR.  360.; 
DougL  12.  n.  (4.) ;  Hughes,  307,  308 ;  3  Kent's  Com.  236.  And 
hence,  in  the  present  case,  the  object  of  inserting  the  words 
u  where  she  now  is,"  may  have  been  to  limit  the  operation  of 
the  contract  to  a  prospective  loss  and  thereby  induce  the  de- 
fendants to  assume  the  risk  at  a  less  rate  of  premium  than  they 
otherwise  would  perhaps  have  charged. 

But  whatever  was  the  object,  we  find  these  words  inserted ; 
and  they  amount  to  an  averment  of  the  vessel's  being  at  Gib- 
raltar on  the  12th  of  November.  I  think  the  defendants  were 
entitled,  in  making  out  the  policy,  to  insert  these  words  as  a 
part  of  the  contract  There  can  be  no  doubt  they  would  have 
amounted  to  a  warranty  in  case  they  had  been  -  inserted. 
Hughes,  in  his  excellent  treatise  on  the  law  of  Insurance  p.  307, 
lays  it  down  as  a  settled  rule,  that  any  "  positive  avermentjor 
M  allegation  on  the  face  of  the  instrument,  and  making  a  part  » 
tt  of  the  written  contract,  whether  inserted  in  ,the  body  of  it, 
"  or  written  in  the  margin  transversely  or  otherwise,  amounts 
u  to  a  warranty  or  condition."  He  is  fully  supported  in  this 
position  by  authority ;  I  must,  therefore,  consider  it  as  amount- 
ing to  a  warranty. 

4 

ii  is  strongly  urged  against  this  conclusion,  that,  as  there  is 
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1831.        one  warranty  in  terms  contained  in  the  application — namely, 
kjj-^'       "  property  warranted  American,  to  be  proved  in  Philadelphia 
callaohan  u  OQjy»  therefore,  it  is  not  to  be  supposed  any  other  express 
atlantip    warranty  was  intended.     This  argument  is  not  well  founded. 
nrs.  co.      founded  upon  separate  and  distinct  facts ;  and  it  is  immaterial  in 
There  certainly  may  be  several  warranties  in  the.  same  policy, 
what  part  of  the  policy  they  are  inserted ;  one  may  be  in  the 
body  of  the  policy,  and  another  in  the  margin  by  way  of 
memorandum  merely ;  and  although  the  one  or  the  other  may 
not  be  in  the  formal  words  of  a  warranty,  still,  if  the  words 
contain  a  direct  or  even  an  incidental  allegation  of  a  fact  re- 
lating to  the  risk,  they  will  be  considered  as  amounting  to  a 
warranty :  Phillips  on  Insurance,  25.     I  can,  therefore,  see  no 
reason  for  saying,  because  one  formal  technical  warranty  is 
expressed  in  the  writing,  constituting  the  basis  of  the  agree* 
ment,  that  the  other  statement  contained  in  it  may  not  also  be 
considered  a  warranty.     The  maxim,  «*  expressio  uniusy  est 
"  exclusio  alterus"  can  have  no  application  to  such  a  case. 

Put,  suppose  I  am  wrong  in  my  conclusions,  and  that  the 
words  in  dispute  are  not  to  be  taken  as  a  warranty,  but  are  to 
be  looked  upon  as  a  representation  merely: — The  question 
then  arises  as  to  their  effect  upon  the  contract,  although  not 
forming  a  part  of  it  ?  From  the  view  which  I  have  already 
taken  of  the  subject,  it  is  unnecessary  for  me  to  undertake  the 
settlement  of  this  question.  Yet,  as  it  has  been  discussed 
by  the  counsel,  I  am  unwilling  to  pass  it  by  without  a  brief 
examination.  It  must  be  admitted  that  the  words  used  by  the 
owner,  in  his  application,  convey  a  positive  and  unequivocak 
assertion  of  the  ship's  being  then  at  Gibraltar,  There  is  no 
qualification  of  the  terms  to  leave  the  mind  in  doubt  or  uncer- 
tainty on  the  subject  of  the  vessel's  safety.  It  is  true  he  could 
«  not  have  known  the  fact  of  the  vessel's  safety :  and  yet  from 
the  unqualified  manner  in  which  it  is  stated,  the  defendants  had 
'  a  right  to  repose  upon  it  as  a  truth.     It  could  make  no  differ- 

ence to  them  whether  he  knew  it  to  be  true  or  not.  He  states 
it  to  be  so,  and  thereby  takes  upon  himself  exclusively  the 
chance  of  it,  being  otherwise.  If  he  wished  to  throw  a  portion 
of  that  chance  upon  the  defendants,  he  should  have  qualified 
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liis  expression,  by  saying,  "  the  ship  was  at  Gibraltar  by  the  last  -  1831. 
"  advices  ;n  or  "  she  arrived  there  on  the  6th  day  of  September,  *mw  """ 
M  and  intended  to  remain  until  that  time  \"  and  even  if  he  had  „ 

said  M  where  the  ship  now  is,  according  to  the  last  advices,"  it    Atlantic' 
would  have  been  sufficient  to  have  put  the  risk  of  the  vessel's     nre.  co- 
safety  Upon  the  defendants,  provided  the  representation  was 
made  in  good  faith — the  owner  being  ignorant  of  any  thing  to 
the  contrary.    The  principle  in  the  cases  before  Lord  Ellen- 
borough,  in  8  Campbell,  312,  and  10  East,  415,  (strongly  re- 
lied upon  by  the  complainant's  counsel)  is  in  accordance  with 
this  view.    In  those  cases  it  will  be  seen,  the  representations 
related  to  mere  probabilities  or  expectations  as  to  the  time  of 
the  vessel's  sailing,  which  the  parties  could  not  know  with  cer- 
tainty, having  no  control  over  the  event ;  and  they  were  held 
by  the  learned  judge  not  to  vitiate  the  policies,  provided  the 
representations  were  made  m  good  faith — which  point  he  sub- 
mitted to  the  jury.     While,  therefore,  on  the  one  hand,  a 
representation  fairly  made  will  not  vitiate  a  policy,  although  it 
be  in  some  degree  erroneous,  yet,  on  the  other,  if  the  represen- 
tation contain  the  assertion  of  a  material  circumstance  which 
the  insured  makes  in  an  unqualified  manner,  without  knowing 
whether  it  be  true  or  not,  it  will  vitiate  the  policy,  if  it  turns 
out  to  be  untrue.     Thus,  u  a  misrepresentation,"  says  Hughes, 
p.  347,  "  by  the  insured,  or  his  agent,  of  a  material  fact,  will 
u  vitiate  a  policy,  whether  the  party  asserts  a  fact  which  he 
"  knows  to  be  false  or  positively  makes  an  assertion  which  he 
u  does  not  know  to  be  true  f  and  he  refers  to  the  case  of 
Macdawal  v.  Fraser,  Doug.  260,  which  fully  supports  his  po- 
sition.    So  C.  J.  Marshall,  in  Livingston  and  Gilchrist  v.  The 
Maryland  Insurance  Company,  7  Cranchy  535,  says,  "  a  false 
"  representation,  though  no  breach  of  the  contract,  if  material, 
44  avoids  the  policy  on  the  ground  of  fraud  or  because  the  in- 
**  surer  has  been  misled  by  it."  It  appears  to  me  these  principles 
apply  directly  to  the  present  case,  even  considering  it  one  of 
representation  and  not  of  warranty.    What  then  would  be  the 
result,  if  the  complainants  had  a  policy  made  out  according  to 
their  own  interpretation  of  the  contract  ?    The  representation 
of  the  vessel's  being  at  Gibraltar  at  the  date  of  the  policy  would 
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be  falsified  by  the  fact  of  her  previous  destruction;  and,  being 
deemed  material,  for  the  reasons  before  mentioned,  it  would  be 
impossible  for  the  insured  to  sustain  an  action  at  law  for  the  re- 
covery of  the  loss. 

Again :  if  this  court  should  decree  the'complainants  a  policy, 
containing  what  I  hold  to  be  a  warranty  in  regard  to  the  exis~ 
tence  or  safety  of  theship  at  the  time  of  the  contract,  it  would 
still  more  decidedly  be  unavailing  to  them. 

There  were  other  questions  raised  and  discussed  upon  the 
hearing,  in  relation  to  the  nature  of  an  insurance  upon  profits  and 
the  commencement  of  the  risk,  by  the  lading  of  a  cargo  at 
Gibraltar,  which  it  is  contended  was  necessary,  before  any 
policy  upon  profits  could  attach.  It  us  entirely  unnecessary  to 
examine  that  branch  of  the  case.  The  view  I  have  taken  of 
it  upon  the  other  grounds,  are  conclusive,  in  my  judgment, 
against  the  complainants'  right  to  an  indemnity  from  the  de- 
fendants on  account  of  the  loss.  I  might  decree  to  them  the 
delivery  of  a  policy,  but  it  would  be  unavailing  for  any  bene- 
ficial purpose,  and  I  shall,  on  that  account,  refuse  it. 


The  bill  must  be  dismissed ;  but  as  the  complainants  have 
brought  the  suit  in  a  representative  capacity,  as  assignees,  for 
the  general  benefit  of  creditors  under  a  deed  of  assignment  of 
the  whole  of  an  insolvent's  estate,  I  shall  excuse  them  from  the 
payment  of  costs. 
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Armstrong  vs.  Byrne,  and  others. 


Where  an  assignment  professed  to  provide  for  creditors  named  in  a  schedule: 
by  directing  the  proceeds  of  the  assigned  property  to  be  divided  among 
them /ro  rata,  but  that  the  creditor!,  as  a  condition  of  receiving  the  dividend, 
should  release  the  balance  of  their  debts;  and  also,  that  any  creditor  not 
giving  a  discharge  within  five  days  after  a  dividend  was  declared  and  re- 
ceived, should  be  precluded  from  all  benefit:  Held,  to  be  a  fraudulent  as- 
signment 

Debters  who  stipulate  for  an  absolute  discbarge  before  a  creditor  is  to  have 
the  benefit  of  the  property,  assume  to  themselves  a  power  over  the  credi- 
tor! for  their  own  personal  advantage. 

Where  all  the  creditors  or  the  greater' part  of  them  do  net  conform  to  the 
terns  of  an  assignment,  a  trust  results  to  the  debtors ;  and  the  assignees 
would  be  liable  to  account  to  them  for  any  surplus  in  their  hands. 


Sarah  Byrne  and  Richard  B.  Fletcher,  two  of  the  defend-    Augua  1/ 

-   1831 

ants,  were  partners  in  business,  under  the  firm  of  Byrne  &  Co.      s^^i, 
Having  become  insolvent,  they  made  an  assignment  of  their  Fraudulent 
stock  in  trade,  on  the  twenty-fifth  day  of  May,  1829,  to  the  de-  auignrnmi* 
fendante,  John  S.  Mackie  and  William  W.  Scrugham,  in  trust,  0re*'lor*- 
to  be  sold  and  disposed  of,  and  the  proceeds  (with  the  outstand- 
ing debts,  which  were  also  assigned)  to  be  divided  pro  rata 
amongst  the  several  creditors  mentioned  in  a  schedule  annexed 
to  the  assignment. 

The  assignment  contained  the  following  clause :  "  The  said 
u  creditors  or  such  as  agree  to  receive  their  equal  dividend  or  - 
u  share  of  the  said  sales  or  debts,  according  to  their  several  pro- 
**  portions,  upon  payment  or  receipt  thereof,  executing  to  the 
"  said  Fletcher  and  Byrne  a  release  and  discharge  of  whatever 
u  balance  may  remain  due  them,  if  any  should  remain,  after 
u  such  dividend  and  payment,  and  not  otherwise.  The  share 
rt  or  proportion  of  any  creditor  who  shall  neglect  or  refuse 
14  for  five  days,  after  dividend  made,  to  receive  his  share,  to  be 
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"  equally  divided  between  such  of  said  creditors  as  shall  accept 
"  of  the  composition." 

jOn  the  first  day  of  August,  1829,  the  complainant  recovered 
a  judgment  against  the  assignors;  and  thereupon  issued  an 
execution,  which  was  returned  nuHa  bona.  He  then  filed  a 
bill  in  this  court,  for  the  purpose  of  setting  aside  the  assign- 
ment   Proofs  were  taken  in  the  cause. 


Mr,  JET.  S.  Mackay,  for  the  complainant. 


Btptember  27. 


Mr.  8.  D.  Craig,  for  the  defendants. 

The  Vice-Chancellor.  The  bill  in  this  case  seeks  to  set 
aside  the  assignment  upon  two  grounds:  1st.  Because  it  is 
fraudulent  upon  the  face  of  it ;  and  2d,  on  account  of  the  subse- 
quent conduct  of  the  parties:  showing  it  was  fraudulent  in 
fact. 

The  last  ground  is  not  sustained  so  far  as  the  assignees  are 
concerned.  But,  the  first  point  presents  a  much  more  serious 
question.  The  assignment  professes  to  provide  for  the  creditors 
named  in  a  schedule,  by  directing  the  proceeds  of  the  assigned 
property  to  be  divided  among  them  in  proportion  to  the  amount 
of  their  respective  debts.  If  it  stopped  here,  it  would  be  un- 
objectionable. But  it  goes  further:  it  declares — as  a  condition 
of  their  receiving  a  dividend — that  the  creditors  shall  release 
the  balance  of  their  debts ;  and  also,  that  any  creditor  not  re- 
ceiving his  dividend  and  giving  a  discharge  within  five  days 
after  a  dividend  is  declared,  shall  be  precluded  from  the  benefit 
of  the  assignment,  and  the  whole  of  the  property  is  then  to  be 
divided  among  those  creditors  who  accept  of  the  composition. 

This  attempt  to  coerce  creditors  into  terms  which  the  debtor 
chooses  to  prescribe,  is  against  the  policy  of  the  law  and  en- 
tirely vitiates  the  assignment.  A  debtor  in  failing  circumstances' 
may  lawfully  assign  his  property  for  the  benefit  of  Ms  creditors, 
and  prefer  one  creditor  or  a  class  of  creditprs.  But  he  shall 
not  fix  terms  or  conditions  in  order  to  benefit  himself;  and 
likewise  say,  to  his  creditors,  "  you  must  subscribe  to  these 
u  provisions  or  you  shall  not  touch  the  property,"    Such  con- 
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ditioos  are  inadmissible.     He  does   not  benefit  himself  by       1831. 
merely  creating  a  preference  of  payment  amongst  his  creditors, 
because  he  remains  liable  to  the  others  until  all  his  debts  are 
paid:  bat  if  he  stipulates  for  an  absolute  discharge  before  a 
creditor  shall  have  the  benefit  of  the  property,  he  thereby  as- 
sumes to  himself  a  power  over  the  creditors  for  his  own  personal 
advantage,  namely,  of  being  discharged  from  his  debts  by  a 
payment  of  a  part  only.     And  if  he  can  be  allowed  to  lock 
up  his  property  by  means  of  such  an  assignment,  until  the 
creditors  comply  with  his  terms,  he  can  successfully  delay, 
hinder  and  defraud  his  creditors.    It  is  thus  brought  within 
the  statute  made  to  prevent  fraudulent  transfers  of  debtors' 
property*    The  principles  upon  which  the  decision  in  Hyslop 
v.  Clarke,  14  J.  JR.  458,  was  made,  are  strongly  applicable,  and, 
in  my  judgment,  decisive  of  the  present  case. 

It  has  been  urged  in  argument,  that  the  clause  of  the  assign- 
mentinquestion  was  only  intended  as  one  mode  of  creating  a  pre- 
ference amongst  the  creditors,  by  giving  to  those  who  might 
accept  the  composition  (as  it  is  called)  the  benefit  of  what 
others  might  decline :  and  therefore,  not  unlawful.  If  that  were 
the  case,  I  certainly  should  not  be  disposed  to  interfere.  But 
it  is  impossible  to  avoid  seeing  that  a  preference  among  the 
creditors  was  not  the  sole  object: — the  debtor,  as  I  have  already 
shown,  was  stipulating  for  his  own  benefit,  and  by  this  contri- 
taoce  endeavouring  to  coerce  his  creditors  into  a  compliance 
with  Us  terms. 

It  is  true  the  assignors  have  not,  in  express  terms,  reserved 
uy  thing  for  themselves.  In  this  respect,  the  present  case 
differs  from  some  leading  ones  which  have  been  decided  in  our 
courts.  Still,  suppose  all  or  the  greater  part  of  the  creditors 
had  declined  the  terms  offered  by  the  assignment:  a  trust  would 
Have  resulted  in  favor  of  the  assignors,  and  the  assignees  would 
to  liable  to  account  to  them  for  the  surplus  remaining  in  their 
hsndi 

I  must  declare  the  assignment  void  for  fraud  upon  tho  face 
of  it. 

11 
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(The  court  went  on  to  direct  a  reference  to  a  master  ttr  rtf-* 
port  upon  the  amount  due  to  the  complainant  and  other  judge- 
ment creditors ;  and  reserved  all  further  matters.) 


Cornell  vs.  Watson  and  others. 


A  non-resident  defendant  is  entitled  to  the  whole  of  the  time  which  is  nzeel 
by  the  statute  wherein  to  appear ;  notwithstanding  a  copy  of  the  order  for 
his  appearance  be  personally  served  upon  him  pursuant  to  the  124th  secttacr 
2  R.  8*  186-    This  serrice  only  saves  advertising. 


JkguH   3, 
1881. 

Practice. 
Ncm-ruident 


0*k  of  the  defendants  in  this  suit  was  a  member  of  a  firm 
in  the  city  of  New  York,  but  resided  at  Boston  in  the  State  of 
Massachusetts. 

The  usual  application  for  publication  and  appearance  within 
four  months  was  made,  under  the  provisions  of  2  R.  S.  186. 
sec.  122,  123, 124.  The  only  questfon  was,  whether  this  non- 
resident defendant  would  have  the  remainder  of  the  four  months 
wherein  to  appear,  in  case  the  complainant  personally  served 
him  with  a  copy  6f  the  order  "at  least  twenty  days  before  the 
44  time  prescribed  for  the  appearance  of  such  defendant." 

The  Vice-Chancellor.  There  may  seem,  at  first  sight,  ta 
be  some  incongruity  in  the  statute;  but  I  am  satisfied  the  only 
benefit  intended  by  the  service  of  the  order  relates  to  publica- 
tion. Such  service  would  save  the  trouble  and  expense  of 
advertising.  This  defendant  is  entitled  to  the  four  months  to  ap- 
pear after  the  date  of  the  order.  The  bill  cannot  be  taken  pro 
confess^  against  him  before  the  end  of  that  time,  although  the 
order  should  be  personally  served  upon  him. 


) 
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Oris  ttt.  WblLs. 


The  statute  relatire  to  absent,  concealed  and  non-resident  defendants  applies 

tobilb  of  revivor  as  well  as  original  bills. 
Tormof  sn  order  for  a  non-resident  defendant  to  show  cause  why  a  suit  should 

•ot  bt  rerived  against  him  as  heir  at  law  of  a  deceased  party. 


Mr.  Murray  Hoffman,  on  the  part  of  Mr.  D.  S.  Jones,  moved    Jlrngml  8. 
the  court,  on  the  usual  affidavit  of  the  issuing  of  a  subpoena  in        1831. 
this  cause  and  the  residence  of  the  defendant  in  the  state  of  prae^^ 
Connecticut,  for  an  order  that  the  defendant  appear  and  answer  Non-resident 
within  four  months,  pursuant  to  the  statute,  2  JR.  S.  186,  §  123.  defendant. 
He  stated  that  this  was  a  bill  of  revivor ;  that  a  question  had  f®  &  Rm~ 
been  made  whether  the  analogous  English  Statute,  5  Geo.  2, 
cop.  25,  extended  to  bills  of  revivor,  and  that  it  had  been  deci- 
4ied  it  did  oo—Anon,  3  AtL  690 ;  1  Dick.  135.  • 

Order  granted  as  prayed. 

The  following  was  the  form  of  it  ; 

*  On  reading  and  filing  an  affidavit,  proving  that  a  subpana 
u  ad  revivendum  has  been  duly  issued  in  this  cause,  directing  the 
M  above  named  Thomas  Wells  to  appear  therein  on  a  day  now 
M  past,  but  that  the  said  Thomas  Wells  could  not  be  found  in  this 
*  State,  intermediate  the  teste  and  return  of  the  said  subpoena, 
"to  be  served  therewith;  and  that  the  said  Thomas  Wells  re- 
M  sides  out  of  this  State,  and  in  the  county  of  Hartford,  in  the 
44  State  of  Connecticut — and,  on  motion  of  M.  Hoffman,  Esq.  of 
"Counsel,  for  D.  S.  Jones,  Esq.  Solicitor:  it  is  ordered,  that  the 
"said  Thomas  Wells  appear  in  this  cause  in  four  months  and 
"show  cause,  if  any  there  be,  why  the  original  suit  commenced 
"in  this  court  by  the  above  named  complainant  against  Lewis 
M  Richards,  James  Wells,  and  Joseph  D.  Beers,  and  the  pro- 
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1931.       u  ceedings  therein,  which  became  abated  by  the  death  of  the 
N*!*^^/      M  said  James  Wells,  should  not  be  revived  against  the  said 

VZRPLANCs? 

'    0#  M  Thomas  Wells. as  the  heir  at  law  of  the  said  James  Wells* 

mercantile  "  deceased,  and  be  in  the  same  plight,  state  and  condition  as 

ins.  co,  u  the  same  were  at  the  time  of  the  abatement  thereof,  and  also, 
"  to  answer  the  bill  of  complaint  filed  in  the  said  original  suit : 
u  and,  in  default  thereof,  that  such  order  be  entered  in  this  suit 
.**  as  shall  be  considered  by  the  court  just  and  proper.  And  it 
u  is  further  ordered,  that  the  complainant  in  this  suit,  within 
a  twenty  days  hereafter,  cause  this  order  to  be  published  in  the 
H  state  paper  and  in  the  New  York  American,  and  that  the  said 
"  publication  be  continued  in  each  of  the  said  papers  at  least 
"  once  in  each  week  for  eight  weeks  in  succession  or  that  he 
11  cause  a  copy  of  the  said  order  to  be  personally  served  on  the 
"said  Thomas  Wells,  at  least  twenty  days  before  the  time 
*  above  prescribed  for  his  appearance." 


Verflan  ck  and  others,  vs.  Thr  Mercantile  Insuraxcr  Com* 

pany  of  New  York  and  Barker. 


The  relation  of  cestui*  que  druft  and  trustees  does  not  exist  between  stockhold- 
ers of  an  incorporated  company  and  the  corporation  itself ;  nor  are  they  .in 
the  relative  situation  of  partners ;  nor  are  the  stockholders  creditors  of  the 
company* 

The  latter  is  merely  the  oreatore  of  the  law,  a  politic  and  not  a  natural  body* 
It  is  made  up  by  the  compact  entered  into  by  the  stockholders,  each  of  whoso 
becomes  *  corporator  identified  with  and  forming  a  constituent  part  of  the 
corporate  body. 

When  a  corporation  aggregate  is  formed  and  the  management  and  control  of  its 
officers  are  in  the  hands  of  directors,  the  latter  become  the  agents  and  trus- 
tees of  the  corporators  and  a  relation  is  created  between  the  stockholders 
and  those  directors,  who,  as  trustees,  become  accountable  for  dereliction  of 
duty  and  violation  of  trust. 

An  equitable  jurisdiction  over  directors  is  expressly  given  by  statute  (2  R*  8« 
463.)  But  it  should  not  be  exeroised  unless  the  directors  are  parties  and 
called  upon  to  answer  individually*  The  court  will  then  deal  with  than 
personally. 
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Chancery  cannot  interfere  to  restrain  the  operation  of  a  chartered  company  or         1631 . 
to  wind  up  itt  concerns,  unless  under  the  special  authority  of  the  R.  S.  and        ^  v^' 
where  the  case  is  fairly  brought  within  their  scope  and  object.     The  causes    VERFLANCC 
are :    1.  That  the  company  is  insolvent,  i.  e.  unable  to  pay  its  debts.   2*  V* 

Where  there  is  a  violation  of  any  of  the  provisions  of  its  charter.    3.  Where   MERCAKTIl* 
there  is  a  violation  of  any  act  of  the  Legislature  which  is  binding;  upon  the1      IX8,  co* 
company. 

The  words  "if  shall  and  may  be  iavfuT1  for  a  company  to  set  apart  a  fund  to  be 
held  and  pledged  for  payment  of  annuities  and  losses  on  lives,  do  not  neces- 
sarily render  the  doing  of  the  thing  spoken  of  imperative.  But  until  a  sepa- 
rate fond  is  created,  the  whole  capital  and  property  of  the  company  is  bound 
for  all  annuities  and  insurances  on  lives*  When  such  fund  is  created,  then  it 
alone  will  be  bound.  ' 

Where  a  company  is  restricted  from  dealing  "  in  the  purchase  tr  sale  of  any  stock 
u  or  funded  debt  whatsoever  created  or  to  be  created  by  or  tinder  any  act  of  the  U* 
"S.  er  of  any  particular  state,"  with  power  to  sell,  transfer  and  again  invest 
their  capital :  such  company  may  deal  by  investment  in  the  stock  of  the  TJ« 
S.  Bank  or  in  the  stock  of  the  banks  or  monied  corporations  of  any  particular 
state. 

When  there  si  a  fraudulent  purchasing  of  stock  of  a  company  by  its  officers 
with  the  foods  of  the  company,  the  remedy  is  not  against  the  latter  in  its  cor- 
porate character  but  against  the  directors  by  whom  the  fraud  may  have  been 
,  committed  or  through  whose  management  the  loss  has  been  sustained. 


The  complainants  having  amended  their  bill  in  pursuance 
of  leave  granted,  (see  ante  p.  46.)  a  motion  was  now  made  by  262729  30. 
them,  as  stockholders  of  the  Mercantile   Insurance  Com-  *      1831. 
pany,  for  an  injunction  to  restrain  the  further  operations  of      *—**"•" 
fte  company  and  for  the  appointment  of  a  receiver  of  all  its  ^^j^ 
property  and  effects,  with  a  view  (after  payment  of  debts)  to  Jurisdiction. 
a  distribution  among  the  stockholders  generally :  in  effect,  to 
dissolve  the  corporation  and  wind  up  its  affairs.     The  applica- 
tion tos  allowed  to  be  made  under  the  directions  of  the  Chan- 
cellor {see  2  Paige's  C.  JL  453 ;)  and  it  came  on  before  the 
Vice-chancellor  upon  an  order  to  show  cause,  accompanied 
ly  a  variety  of  affidavits  and  papers  made  out  for  the  purpose 
d>f  supporting  the  application. 

Mr.  S.  Sherwood,  for  the  complainants. 
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1881.  Mr.  D.  Selden,  for  die  company. 


VERPLANCK 

V. 
MEBCANTILE 
*N8.    CO. 

September  \2. 


Mr.  Jacob  Barker,  in  person. 
The  Vice-chancellor,    (a) 


The  subject  has  undergone  a  most  elaborate  discussion. 

I  proceed,  after  a  careful  examination  of  the  facts  and  an 
attentive  consideration  of  the  whole  case,  to  dispose  of  this 
matter  according  to  my  best  judgment.  And  in  doing  so,  I 
shall  have  a  due  regard  to  those  rules  of  law  which  govern 
this  court  in  the  exercise  of  its  jurisdiction  over  corporations. 

This  company  was  incorporated^  with  very  extensive  pow- 
ers, by  an  act  of  the  Legislature  in  1818,  and  with  a  capital  of 
$500,000,  divided  into  shares  of  $50  each.  It  was  to  be  mana- 
ged by  twenty-one  directors,  chosen  annually ;  each  director 
to  be  a  holder  of  at  least  fifty  shares  of  stock  ;  and  immediately 
after  each  election  they  were  to  choose  from  their  own  body 
a  president  and  an  assistant.  The  charter  does  not  expire,  as 
originally  limited,  until  the  year  1840.  Jacob  Barker  is  named 
as  one  of  the  original  directors  who  were  to  hold  office  until 
January,  1820. 

The  bill  alleges,  that  the  company  was  organized  in  pursu- 
ance of  its  charter ;  and  that  its  operations  were  carried  on 
for  several  years,  apparently  justly,  with  the  public  and  pro- 
fitably to  the  stockholders.  Also,  that  from  about  the  year 
1825,  to  the  present  time,  Jacob  Barker  has  continued  to  be 
one  of  the  directors ;  and,  for  the  whole  or  most  part  of  the 
period,  he  has  been  the  assistant  president.  It  is  silent  as  to 
whether  he  was  or  was  not  a  director  from  the  year  1820  to 
1825.  For  the  causes  stated  in  the  bill,  he  is  made  a  defen- 
dant in  his  individual  capacity,  and  in  that  way  called  upon, 
with  the  company  in  its  corporate  name,  to  answer  the  charges 


(a)  The  case  of  Verplanck  v.  The  Mercantile  Insurance  Compa- 
ny °f  New  York,  2  Paige*  s  C.  JR.  438,  had  not  been  published  at 
the  time  Vice-chancellor  McCoun  gave  the  above  opinion. 
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contained  in  the  bill.  Before  examining  the  nature  of  these1  1831. 
charges,  the  manner  in  which  they  are  made  or  how  far  they  Smn~m-f 
are  met,  denied  or  explained,  it  is  necessary  to  look  to  the  Vm 

jurisdiction  of  this  court  in  cases  of  complaint  against  corpora-  mercantile 
tions  and  to  see  upon  what  ground  such  jurisdiction  rests  ?  u,8#,  *** 

It  is  said  by  the  counsel  for  the  complainants,  that  this  court 
can  interfere  by  virtue  of  its  common  law  powers  \  and  that 
enough  is  shown  in  the  present  case  to  entitle  them  to  an  in- 
junction and  a  receiver  upon  the  principles  which  govern  all 
cases  of  fraud  or  trust  where  the  fund  or  property  in  question 
is  proved  to  be  in  danger  or  where  the  interests  of  those  con^ 
cerned  imperiously  require  it.     If  the  parties  stood  in  the  rela- 
tion of  partners  to  each  other,  or  as  cestui*  que  trust  and  trus- 
tees, or  if  the  complainants  were  creditors  of  the  company,  I 
should  have  rto  difficulty  as  to  the  power  and  duty  of  the  courts 
But  I  apprehend  no  such  relation  exists  between  the  stock- 
holders and  the  corporation.     The  latter  is  merely  the  crea- 
ture of  the  law,  a  political  not  a  natural  body,  made  up  of  the 
compact  entered  into  by  the  stockholders,  each  of  whom  be- 
comes a  corporator  identified  with  and  forming  a  constituent 
put  of  the  corporate  body :  and  therefore,  when  we  speak  of 
stockholders  and  the  incorporated  company  of  which  they  are 
the  components,  we  refer  to  one  and  the  same  collection  of 
persons.    How  then  can  the  relation  of  trustees  and  cestui* 
fife  trust  exist  T  for  such  a  relation  requires  separate  and  dis- 
tinct persons  or  separate  and  distinct  bodies  to  constitute  it- 
Neither  does  such  an  association  create  a  partnership  among 
the  stockholders  ;  nor,  the  relationship  of  debtor  and  creditor.- 
But  when  a  corporation  aggregate  is  formed,  and  the  persons 
composing  it — either  in  virtue  of  their  compact  or  by  the  ex- 
press terms  of  the  charter — place  the  management  and  control' 
of  its  affairs  in  the  hands  of  a  select  few,  so  that  life  and  ani- 
mation may  be  given  to  the  body,  then  such  directors  become 
the  agents  and  trustees  of  the  corporators  and  a  relation  is* 
created,  not  between  the  stockholders  and  the  body  corporate,, 
te  between  the  stockholders  and  those  directors  who;  in  their 
character  of  trustees,  become   accountable   for  any  wilful 
<fereliction  of  duly  or  violation  of  the  trust  reposed  in  them.* 
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1<MH.       I  see  no  objection  to  the  exercise  of  an  equity  power  ore? 

_  v~p^a"/       such  persons  in  the  same  manner  as  it  would  be  exercised 
„#  over  any  other  trustees.    Such  a  jurisdiction  is  now  expressly 

auscANTiuE  conferred  by  the  Revised  Statutes  (vol  %  p.  462) ;  and — save 
in  a  few  enumerated  particulars — I  consider  it  only_declaratory 
of  a  previous  power.    This  authority,  however,  should  not  be 
exercised  unless  the  directors  are  parties  to  the  suit ;  nor  with- 
out  calling  upon  them  individually  to  answer  the  complaint. 
The  court  would  then  deal  with  them  personally.    But  it  can- 
not interfere  with  the  chartered  rights  and  franchises  of  a  cor* 
poration.     It  has  no  such  jurisdiction  at  common  law.     That 
I  am  correct  in  this  view  of  the  case,  is,  I   think,  abun- 
dantly  shown  by  authorities.    In  the  case  of  The  Attorney 
General  v.  The  Utica  Insurance  Company,  2  J.  C.  IL  371* 
the  question  of   equity  jurisdiction  over  corporate  bodies 
was  fully  examined  by  Chancellor  Kent,    He  there  held,  that 
the  jurisdiction  of  chancery  over  corporations  ought  to  be  con* 
fined  to  the  plain  and  ordinary  head  of  equity  which  makes  the 
persons,  who  from  time  to  time  exercise  the  corporate  powers 
in  their  character  of  trustees,  accountable  to  this  court  for  a 
fraudulent  breach  of  trust ;  and  that  when  the  question  arises 
whether  a  corporation  has  forfeited  its  charter,  usurped  a  fran- 
chise or  broken  a  penal  law,  this  court  is  not  the  proper  tribu- 
nal to  sustain  a  prosecution  or  inflict  the  punishment.     The 
attorney  general  acquiesced  in  this  decision.    He,  afterwards, 
resorted  to  the  supreme  court ;  and  there  prosecuted  with  suc- 
cess an  information  in  the  nature  of  a  quo  warranto.    There 
are  two  cases,  wlfich  occurred  in  this  court,  before  Chancellor 
Sanford,  wherein  he  unhesitatingly  adhered  to  the  doctrine  thus 
Held  by  his  predecessor.    The  first  is  The  Attorney  General  v. 
The  Bank  of  Niagara,  1  Hopk.  354.    In  this  case,  the  attorney 
general,  by  the  direction  of  the  Legislature,  had  filed  an  infor- 
mation in  the  supreme  court  against  the  bank,  for  the  purpose 
(an  effect)  of  vacating  and  annulling  the  charter.    He  then  filed 
a  bill  in  this  court  for  an  injunction  to  restrain  thai  bank,  in  the 
mean  time,  from  issuing  notes,  receiving  deposits  or  making 
discounts.     The  Chancellor  held  it  to  be  very  clear  that  the 
court  had  no  jurisdiction  to  grant  the  injunction.    He  said,  it 
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might  in  some  cases  be  useful  to  possess  the  general  power  of  183 1, 
superintending  the  proceedings  of  corporate  bodies :  but  the  ^^^^ 
power  had  not  been  given  to  the  court  by  any  statutory  provi-  Vt 

lion  nor  was  there  any  thing  in  the  English  decisions  to  war-  jiebcantile 
rant  the  application  in  the  case  before  the  court*  The  appli-  .  lN8,  c0- 
cation  for  the  injunction  was  denied.  This  decision  was  made 
in  the  month  of  March,  1825;  and  it  was  probably  owing  to 
the  refusal  of  the  court  to  interfere  in  such  cases  that  the  bill 
"  to  prevent  fraudulent  bankruptcies  of  incorporated  compa* 
M  nies  and  to  facilitate  proceedings  against  them,  &c,"  was  in« 
trodnced  and  became  a  law  on  the  21st  day  of  April  following 
(48$bss.  448,)  The  17th  section  first  conferred  upon  chan- 
cery its  jurisdiction  over  incorporated  monied  institutions $ 
pointed  out  the  remedy  to  be  pursued,  upon  an  application  by 
the  attorney-general  or  a  creditor ;  and  gave  this  court  autho- 
rity to  interfere  by  injunction  and  receiver.  The  other  case 
before  Chancellor  Sanford  is  one  wherein  the  new  power  con* 
ferred  by  this  statute  was  invoked :  The  Attorney  General  v. 
The  Bank  of  Chenango,  Hopk.  598.  There,  a  bill  was  filed  to 
obtain  an  injunction  and  a  receiver :  upon  the  ground  of  the 
insolvency  of  the  bank*  It  will  be  seen,  the  Chancellor  parti*  ' 
cukriy  said,  the  power  which  the  court  was  then  moved  to 
exert  was  the  new  power  conferred  by  the  Legislature,  and 
that  the  general  jurisdiction  of  this  court  as  a  court  of  equity 
extended  not  to  the  case. 

After  such  repeated  decisions,  expressly  disclaiming  all  juris* 
diction  over  corporate  bodies  for  the  purpose  of  restraining 
their  operations  or  <?f  winding  up  their  concerns  under  the 
general  equity  powers  of  the  court,  the  complainants  must  not, 
expect  any  interference,  except  it  be  under  the  special  authority 
of  existing  statutes  and  where  the  case  is  fairly  brought  within 
their  scope  and  object.  It  is  unnecessary  to  go  back  to  the  act 
of  1825 :  for  the  substance  pf  it  has  been  introduced  ipto  the 
Revised  Statutes  (supra).  They  have  conferred .  upon  the 
court  a  general  superintending  and  visitatorial  power  over  all 
corporations  and  their  directors,  managers,  trustees  and  officers. 
The  39th,  40th,  41st,  and  42d  sections,  (vol.  2  p.  463, 464)  con- 

-teu)  -all  that  is  immediately  applicable  to  the  present  case. 
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Whenever,  by  those  sections,  any  such  corporation  as  the  Mer- 
cantile Insurance  Company  u  shall  become  insolvent  or  unable 
u  to  pay  its  debts,  or  shall  have  violated  any  of  the  provisions 
"of  its  act  or  acts  of  incorporation  or  of  any  other  act  binding 
u  on  such  corporation  the  court  of  chancery  may,  by  injunction, 
u  restrain  such  corporation  and  its  officers  from  exercising  any 
"of  its  corporate  rights,  privileges,  or  franchises,  and  from  col- 

*  lecting  or  receiving  any  debts  or  demands,  and  from  paying 
u  out  or  in  any  way  transferring  or  delivering  to  any  person 
"  any  of  the  moneys,  property  or  effects  of  such  corporation, 
"  until  such  court  shall  otherwise  order,"  (§  39).  The  injunc- 
tion is  to  issue  on  the  application  of  the  attorney  general,  in  be- 
half of  the  state  or  u  of  any  creditor  or  stockholder  of  such  cor- 

*  poration*  upon  bill  or  petition,  and  upon  u  due  proof"  of  any 
of  the  above  facts  (§  40).  The  court  may  appoint  a  receiver, 
with  a  view  to  a  distribution  of  the  property  among  the  stock- 
holders, after  payment  of  debts — as  in  the  case  pf  a  voluntary 
dissolution  of  a  corporation  (§41, 42). 

Hence,  the  court  will  be  authorized  to  grant  an  injunction  in 
the  present  case,  if  any  of  the  following  grounds  of  complaint 
are  made  out  by  u  due  proof,"  namely :  1.  That  the  company 
"is  insolvent — in  other  words,  unable  to  pay  its  debts.  2.  That 
there  is  a  violation  of  any  of  the  provisions  of  its  charter.  3. 
That  there  is  a  violation  of  any  other  act  of  the  Legislature 
which  is  binding  upon  the  company. 

I.  It  is  not  alleged  or  pretended  that  the  company  is  insol- 
vent. There  is  nothing  to  show  it  owes  any  debts ;  and  so  far 
from  an  inability  to  pay  any  which  might  be  outstanding,  it  ap- 
pears and  is  admitted,  that  the  stock  is  worth,  to  the  present 
stockholders,  about  fifty  per  cent,  of  its  par  value. 

I  must,  therefore,  pass  to  the  next  enquiry :  which  is  a  much 
more  grave  and  important  one. 

II.  Has  this  company  violated  any  of  the  provisions  of  the 
act  of  incorporation  ?  The  complainants  allege  it  has  done  so 
by  granting  life  annuities  without  having  set  apart  or  appro- 
priated any  portion  of  the  capital  as  an  annuity  fund.  Among 
the  powers  given  to  this  company  is  one  for  the  making  of  in- 
surances upon  lives  and  granting  annuities.    u  It  shall  and  may 
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*he  lawful  for  the  company  to  set  apart  and  appropriate  1831. 
*  one  hundred  thousand  dollars  of  its  capital,  and  which  may  v-*v~/ 
"be  increased  from  time  to  time   by  other  appropriations  Va 

u  to  two  hundred  and  fifty  thousand  dollars,  to  be  denomi-  mercantile 
"  nated  the  annuity  fund;  the  whole  to  be  invested  in  bonds      W8%  co# 
u  and  mortgages  of  real  estate  and  be  held  and  pledged  as  a 
a  fund  for  the  payment  of  annuities  and  losses  on  lives,  and  in 
•*  no  case  to  be  liable  for  the  other  debts,  contracts,  liabilities 
'*  and  engagements  of  the  company."    It  appears,  the  compa- 
ny have  granted  three  annuities  upon  lives :  one,  in  the  year 
1822,  of  $300  per  annum ;  another,  in  the  same  year,  of  about 
•77;  and  the  third  in  1824  of  $100  per  annum — to  commence 
in  1837.    According  to  the  affidavit  of  William  R.  Thurston, 
the  president,  no  annuities  have  been  granted  by  the  company 
since  he  came  into  office,  in  the  year  1826.     Those  now  in 
being,  therefore,  were  granted  before  the  present  officers  of  the 
institution  had  the  management  of  it  and  long  antecedent  to 
the  passing  of  the  revised  statutes,    It  is  very  questionable 
whether  these  statutes  have  a  retrospective  effect — so  as  to 
work  a  forfeiture  for  previous  acts.    But  I  do  not  see  how  it  is 
a  violation  of  the  charter  to  grant  annuities  without  first  ap- 
propriating a  fund.     The  power  to  grant  annuities  is  expressly 
given,  without  annexing  (as  a  condition)  the  first  setting  apart 
of  an  annuity  fund.    The  whole  of  the  capital  of  the  company 
is  undoubtedly  appropriated,  in  the  first  instance,  to  the  general 
business  of  the  corporation ;  but  the  power  is  given  to  the 
company  to  set  apart  a  portion  or  portions  of  its  capital  to  one 
particular  object.   The  words  "  it  shall  and  may  be  lawful"  for 
the  company  to  do  a  thing,  do  not  necessarily  render  it  impe- 
rative :  they  leave  it  optional  with  the  company.    It  appears 
to  me  the  legislature  would  otherwise  have  enjoined  them  in 
express  terms  to  make  the  appropriation  or  have  annexed  a 
condition  precedent  or   proviso  to  the  enacting  clause  for 
ihem  to  have  created  a  separate  fund  for  the  purpose,  before 
they  entered  upon  that  branch  of  business.    I  think,  according 
to  a  fair  and  rational  construction  of  the  act,  it  was  not  unlaw- 
ful to  grant  annuities  before  making  the  appropriation.     Until 
«  separate  fund  is  created,  the  whole  of  the  capital  or  property  of 
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1 63 1 .       the  Company  is  bound  for  all  annuities  or  insurances  upon  Eves ) 

s-^^/      but  "when  such  fund  is  created,  then  it  alone  will  be  bound* 

v  The  company  may  still  set  apart  a  portion  of  capital  for  those 

mercantile  objects  ;  and  they  are  bound,  at  all  events,  to  make  some  ap- 

mt.  co*     pjropriation  or  arrangement,  by  way  of  security,  before  the 

,  expiration  of  their  charter  in  one  thousand  eight  hundred  and 

forty. 

The  next  charge  of  a  violation  of  the  charter  is,  the  buying 
or  selling  of  goods,  wares,  and  merchandize :  it  being  declared 
unlawful  for  the  company  to  deal,  use  or  employ  any  part  of 
their  stock,  funds  or  moneys  in  such  business.  The  allegation 
in  the  bill  on  this  subject  is  in  very  general  terms;  and  it  is 
upon  the  information  and  belief1  of  the  complainants.  This  is 
met  and  positively  denied  in  the  affidavit  of  the  president ;  and 
there  is  no  evidence  before  me  contradicting  him.  I  must  have 
proof  of  the  fact  before  I  can  say  the  act  of  incorporation  has* 
in  this  particular,  been  violated. 

I  pass  to  another  allegation  of  their  having  violated  the  pro- 
visions of  the  act,  in  respect  to  the  buying  and  selling  or 
investing  their  money  in  stock  or  funded  debt :  the  company 
being  expressly  prohibited  from  dealing  "  in  the  purchase  or  sale 
u  of  any  stock  or  funded  debt  whatsoever  created  or  to  be 
u  created  by  or  under  any  act  of  the  United  States  or  of  any 
n  particular  State.'9  Notwithstanding  this,  they  are  permitted 
to  purchase  and  hold  any  such  stock  or  funded  debt,  for  the 
purpose  of  investing  any  part  of  their  capital  funds  or  moneys 
therein,  instead  of  vesting  the  same  in  and  upon  real  security. 
And  they  are  permitted  to  sell  out  and  reinvest  the  same  in 
similar  stock  or  funds  whenever  the  exigencies  of  the  company 
or  a  due  regard  to  the  safety  of  its  funds  shall  require  it  The 
question  is  not  as  to  the  difference  between  buying  and  selling 
of  stock  and  purchasing  and  holding  it,  (the  distinction  being 
very  manifest,)  but  the  point  presented  under  this  clause  of  the 
charter  is,  what  is  "  stock  or  funded  debt  created  by  or  under 
u  an  act  of  the  United  States  or  of  any  particular  State  V — 
for  this  company  has  dealt  largely,  by  investment,  in  the  stock 
of  the  United  States  Bank  as  well  as  in  stock  of  other  banks 
and  insurance  companies  incorporated  by  the  legislature  of 
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this  State.    It  is  insisted,  that  "  stock  or  funded  debt"  in  which       1M1 .  . 

this  company  are  authorized  to  deal,  for  the  purpose  of  invest* 

ment,  means  only  funded  debt  of  the  general  or  State  govern* 

ments,  and  not  ordinary  bank  stock  or  the  stock  of  monied  mbrcantil* 

corporations*    If  this  be  a  true  construction,  the  company  have      ***•  COm 

undoubtedly  violated  one  of 'the  provisions  of  their  charter. 

It  is  very  important  to  settle  this  question  correctly. 

At  the  time  of  incorporating  the  company,  there  was  a  large 
funded  debt  of  the  United  States;  and  the  word  "  stock"  might 
well  apply  to  such  debt.    Congress  had  also  authorized  the 
creation  of  another  kind  of  stock,  namely,  the  capital  stock 
of  the  United  States  Bank  and  to  which  the  term  would  equally 
well  apply.    I  can  discover  no  good  reason  why  the  words 
used  should  Receive  such  a  limited  construction  as  to  exclude 
the  stock  of  the  United  States  Bank.    Can  it  be  supposed  the 
legislature  intended  to  confine  the  company  in  their  investments 
to  government  stocks  alone  ?    If  so,  it  appears  to  me  they 
would  have  treated  the  investments  thus  to  be  made  as  per- 
manent investments.    We  find,  however,. the  company  is 
authorized  to  sell  and  transfer  and  again  invest  their  capital 
whenever  and  as  often  as  the  exigencies  of  the  corporation  or 
a  due  regard  to  the  safety  of  the  funds  should  require  it.    The 
legislature,  therefore,  contemplated  something  more  than  the 
ftnded  debt  of  the  general  and  State  governments.  Besides,  the 
words  used  are  broad  enough  to  admit  of  such  an  interpreta- 
tion: "  stock  or  funded  debt"  are  not  necessarily  convertible 
terms ;  they  may  be  read  distributively.    Upon  the  whole,  I 
am  satisfied  it  would  be  adopting  too  harsh  and  rigid  a  con* 
struction  to  say,  that  the  company  might  not  lawfully  invest 
their  funds  in  the  stock  of  the  United  States  Bank  and  in  the 
stock  of  the  banks  or  monied  corporations  of  any  particular 
State.    The  only  limitation  which  I  can  perceive  is  this,  that 
the  investments  must  be  made  in  stock  or  funded  debt  created 
or  to  be  created  within  the  United  States  by  Congress  or  some 
State  legislature.    This,  of  course,  prevents  the  company  from 
dealing  in  foreign  stock  or  funds.    I  come  to  this  conclusion 
the  more  readily,  because  I  'find  the  legislature  declare  (in 
the  last  section)  how  the  charter  shall  be  construed  in  all 
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1831.       courts  and  places,  namely,  benignly  and  favorably  for  every 
v-"v-*'   .  beneficial  purpose.    When  I  consider  that  a  contrary  concliv* 

▼KAPJLAHCK 

Vt         sion  would,  in  effect,  subject  the  corporation  to  a  forfeiture  of 

mercantile  its  charter,  (not  for  any  direct  violation  in  terms,  but  by  adopt- 

ins.  co.     jug  one  0f  two  meanings  of  words  and  that  meaning  the  most 

limited  in  sense  and  application)  I  cannot  reconcile  it  to  pro* 
priety  and  justice  to  adopt  it. 

Ill,  As  to  a  violation  of  some  other  act  of  the  legislature 
which  is  binding  on  the  company.  It  is  declared  by  the  re- 
vised statutes  (vol.  1,  p.  589,  §  1.)  that  it  shall  not  be  lawful  for 
the  directors  of  any  monied  corporation  to  apply  any  portion 
of  their  funds,  except  surplus  profits,  directly  or  indirectly  to 
the  purchase  of  shares  of  its  own  stock.  This  provision  was 
not  in  the  statute  of  one  thousand  eight  hundred  and  twenty- 
five. 

It  is  perhaps  unfortunate  for  the  complainants  that  tjie  title  of 
the  statutes  in  which  this  clause  is  contained  does  not  apply 
to  the  present  company:  for  all  monied  corporations  existing 
on  the  first  day  of  January,  1828,  are  expressly  exempted  from 
its  operation  (I  R.  S.  599,  §  52.)  The  complainants,  however, 
say,  the  purchasing  the  stock  of  the  company  with  its  own  fundi 
is  a  fraud  by  the  directors  upon  the  other  stockholders.  I  can 
easily  imagine  how  it  may  be  so  in  some  instances  and  why  it 
may  prove  injurious  to  the  interests  of  the  latter.  But  there  is 
no  evidence  before  me  of  any  such  design  ;  and  it  is  not  very 
apparent  how  the  purchase  of  the  shares  of  its  own  stock  has 
been  detrimental  to  the  interests  of  the  stockholders.  And  even 
if  it  were  proved,  the  remedy,  I  think,  is  not  against  the  com- 
pany in  its  corporate  capacity,  but  against  the  directors  by 
Whom  the  fraud  may  have  been  committed  or  through  whose 
management  the  loss  has  been  sustained.  The  statute  makes 
them  personally  accountable ;  and,  therefore,  the  application  to 
this  court  must  be  made  in  a  different  form. 

I  have  now  gone  through  with  the  examination  of  this  case, 

so  far  as  respects  the  corporation,  the  jurisdiction  of  the  court 

over  them,  and  the  grounds  upon  which  such  jurisdiction  is  to  be 

'  .exercised  in  behalf  of  stockholders.  I  have  shown,  that  this  court 

has  no  jurisdiction  over  corporate  bodies,  either  under  the 
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jyrinciples  of  the  common  law  or  through  its  general  equitable  *  1831. 
powers  for  the  purpose  of  restraining  their  operations  with  a  Wv-fc' 
tot  to  a  dissolution  or  to  take  awfcy  corporate  rights  and  „. 

franchises ;  and  that  it  is  only  by  the  statute  and  for  the  par-  mkrcantile 
ticnlar  causes  there  enumerated  (to  be  made  out  by  due  proof)     ,N8,  co* 
that  the  court  can  entertain  jurisdiction.     The  complainants, 
according  to  my  conclusion,  have  entirely  failed  in  making  out 
such  a  case,  under  the  statute,  as  entitles  them  to  a  present  in- 
terference of  the  court. 

There  is  ample  provision  made  for  another  course  of  pro- 
ceeding; and  to  which  the  stockholders  may  resort  for  the 
accomplishment  of  their  object,  if  a  majority  desire  it.  I 
allude  to  an  application,  by  petition,  to  dissolve  the  corporation. 
It  may  be  made  whenever  a  majority  of  the  directors  shall 
deem  it  beneficial  to  the  interest  of  the  stockholders  to  have 
the  corporation  dissolved.  If  the  present  directors  do  not 
make  such  an  application,  the  time  will  come  when  the  stock- 
holders can  exercise  their  own  power  and  elect  other  directors, 
*ho  may  be  convinced  of  the  propriety  of  such  a  measure.(a) 

I  must  deny  the  motion  for  an  injunction  and  the  appointment 
of  a  receiver.  But  as  it  has  involved  the  merits  of  the  whole 
case  and  the  suit  is  still  pending,  the  costs  of  the  motion  must 
abide  event 


(a)  The  court  her*  went  on  to  scrutinize  charges  made  against 
the  defendant,  Jacob  Barker,  and  considered  them  unsupported  by 
evidence  or  falsified  by  countervailing  proof.  But  as  this  part  of 
the  enquiry  did  not  involve  any  important  principles  of  equity  or 
'&w>the  reporter  has  not  detailed  it. 
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Pattb&sqn  vs.  Ackbhson  and  others. 


It  9*mt,  where  a  tenant  covenants  to  pay  rent  and  the  premise*  are  burnt, 
he  is  still  liable  and  equity  cannot  relieve  him. 

Bat  where  a  tenant  covenants  to  yield  up  the  premises  in  good  repair  at  the 
end  of  the  term,  damages  by  fire  to  the  manufacturing  house  excepted,  1*and 
"  in  case  of  such  aecident  the  rent  was  to  cease ;"  It  mv  keid,  although  upon 
such  accident  the  rent  ceased,  still  the  term  did  not,  the  tenant  could  hold 
until  the  term  had  expired,  and  he  was  not  liable  in  chancery  for  a  reasona- 
ble rent  as  for  use  and  occupation* 

Chancery  will  often  grant  a  second,  and  sometimes  a  third,  fourth,  and  even 
fifth  trial  of  a  feigned  itsue,  in  cues  where  a  court  of  law  would  not  distort) 
a  first  verdict 

It  seems,  where  a  feigned  issue  is  awarded  to  try  a  suggested  forgery  iaiDs* 
oeipt  held  by  a  complainant,  the  defendants  are  bound  by  the  same  rules 
of  evidence  as  if  the  party  was  upon  his  trial  under  an  indictment  for  a 
forgery. 


September  l^      Thb  complainant  filed  his  bill  in  this  cause  to  redeem  a 

1881.       mortgage  given  by  him  to  Ae  defendants  as  collateral  security 

^Zi^j       *5r  rent  Pa5rable  under  a  lease  made  by  the  defendants  to  him 

%£?-*<*  a  manufacturing  establishment  in  Rockland  County,  con. 

Construction  sisting  of  a  factory  'with  its  machinery,  about  five  acres  of 

of  Covenant,  land,  and  buildings  erected  thereon. 

jhffact™*      The  demise  was  for  the  term  of  seven  years  from  the 

twentieth  day  of  August,  one  thousand  eighth  hundred  and 
twenty-one,  at  an  annual  rent  of  six  hundred  dollars,  paya- 
ble quarterly,  during  the  term ;  but,  by  a  subsequent  agree* 
ment,  the  rent  was  reduced  to  five  hundred  dollars.  Be- 
sides the  usual  reddendum  clause,  the  lease  contained  a  cove- 
nant by  the  complainant,  that  he  would,  at  all  times  during  the 
term,  keep  the  premises  in  repair  by  and  with  all  manner  of 
necessary  reparation  when  and  as  often  as  the  same  should 
require,  (damages  by  fire  excepted.)  And,  in  the  surrendering 
clause,  he  also  covenanted  to  yield  up  the  premises  at  the  ex- 
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piration  of  the  term,  in  good  and  sufficient  repair  and  condition, 
(damages  by  fire  or  any  accidental  destruction  to  the  manufac- 
turing house  only  excepted ;)  and  then  is  added,  "  and  in  case 
u  of  such  accident  the  within  mentioned  rent  to  cease." 

On  the  13th  day  of  April,  1826,  the  factory  or  manufacturing 
house  was  entirely  destroyed  by  fire:  but  the  complainant 
still  retained  possession  of  the  residue  of  the  demised  premises; 
and,  although  requested  by  the  defendants  after  the  fire  to 
give  up  the  possession,  he  refused  and  insisted  he  had  a  right 
to  hold  without  paying  any  rent.  Upon  his  removal  from  the 
premises  to  the  city  of  New  York,  in  the  autumn  of  1826,  he 
stffl  continued  the  possession,  by  locking  the  doors  of  the  re- 
maining houses  and  taking  the  keys  with  him. 

It  was  contended,  on  the  part  of  the  defendants,  that  the 
complainant  was  liable  for  the  regular  amount  of  rent  during 
his  possessior  -^nce  the  fire ';  and  if  not  so,  that  he  ought  to 
pay  a  reasonable  *«nt  for  occupation. 


1831. 

PATTERSON 

V. 
ACKEBflOK. 


* 

Mr.  James  O.  Grim,  for  the  complainant. 
Mr.  Edward  N.  Mead,  for  the  defendants. 


The  Vice-Chancellor.     The  main  question  which  this  October  24. 
case  presents  is,  whether  the  complainant  is  liable  for  any  rent 
after  the  destruction  of  the  factory  by  fire,  in  consequence  of 
his  refusal  to  give  up  the  possession  to  the  defendants,  his 
lessors? 

There  is  no  difficulty  as  to  the  law  arising  from  the  covenants 
contained  in  the  lease.  Under  the  covenant  to  repair  and  sur- 
render the  premises  at  the  expiration  of  the  term  in  good 
condition,  the  complainant  would  have  been  liable  to  rebuild 
after  the  accidental  fire,  had  he  not  protected  himself  by  the 
exception ;  and  but  for  the  additional  saving,  that  in  case  of 
such  accident  the  rent  was  to  cease,  he  would  have  been  liable 
also  for  the  whole  rent  during  the  term.  Such  is  the  settled 
law. 

In  some  early  cases  in  the  court  of  chancery,  an  effort  ap* 

pears  to  have  been  made  to  protect  the  tenant  against  this  rigid 
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1881 .  rule ;  and  to  relieve  him  from  the  consequences  of  his  covenant 
to  pay  rent  where  the  premises  were  burnt  down  and  the  land- 
lord neglected  to  rebuild.  Thus,  Lord  Northington,  in  Brown 
▲ckeesok.  v-  Quitter,  Ambl  619,  and  in  Camden  v.  Morton,  (mentioned  in 
2  Eden,  216,  and  in  18  Ves.  118,  but  no  where  reported,)  ap- 
pears to  have  gone  a  great  way  towards  establishing  the  doc- 
trine that  a  covenant  for  quiet  enjoyment,  although  it  did 
not  oblige  the  landlord  to  rebuild,  afforded  a  ground  of  equity 
for  the  tenant  to  be  protected  from  the  payment  of  rent  until 
the  house  should  be  rebuilt,  especially  ^here  the  landlord  had 
insured  the  building  and  had  received  the  amount  of  his  in- 
surance; and  Lord  Apsley  (afterwards  Earl  Bathurst)  is  said 
to  have  made  a  similar  decision  in  the  case  oi+Steeh  v.  Wriglit, 
which  came  before  him  in  1773:  cited  in  Doe  v.  Standkam, 
\  T.R.  708,  But,  subsequent  cases  have  very  much  shaken, 
if  not  entirely  overruled,  those  decisions :  see  Mr.  Eden's  note 
to  Brown  v.  QuiUer,  2  Eden's  C.  R.  219.  The  first  of  these 
cases  is  Hare  v.  Groves,  3  Ahstr.  687,  where  a  tenant  having 
covenanted  to  repair,  damages  by  fire  only  excepted,  and  being 
sued  at  law  for  rent  which  accrued  after  the  premises  were  de- 
stroyed by  fire,  the  court  of  exchequer  refused  to  relieve  him. 
Chief  Baron  Macdonald  reviewed  the  former  decisions,  and 
decided,  that  as  there  was  no  defence  against  an  action  at  law, 
so  the  tenant  had  no  remedy  in  equity  against  the  cffoct  of  his 
express  covenant  to  pay  rent  during  the  term.  A  similar  case 
arose  before  LordEldon,  HoUzapffel  v.  Baker,  18  Ves.  115,  in 
which  he  fully  approved  of  the  decision  made  by  the  court  of 
exchequer,  and  declared,  that  after  so  solemn  a  determination 
of  the  question,  the  court  ought  to  abide  by  k ;  adding,  he 
really  could  not  percfeive  the  equity  in  that  sort  of  case.  He, 
accordingly,  dissolved  an  injunction  which  had  been  granted 
to  restrain  proceedings  at  law  against  the  tenant  for  rent  until 
the  premises,  which  had  been  totally  destroyed  by  fire,  should 
have  been  rebuilt.  The  like  decision  was  made  by  the  supreme 
judicial  court  of  Massachusetts,  exercising  equity  powers; 
where  Storey,  arguendo,  insisted  upon  the  equitable  interposi- 
tion of  the  court  in  favor  of  the  tenant :  but  SewaU,  J.,  in  de- 
livering the  opinion  of  the  court,  showed,  that  no  such  equity 
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existed  against  the  express  covenants  of  the  lease :  Fowler  v.       1831. 
Bolt,  6  Mass.  R  $3.  ^"^ 

I  am  not  aware  that  the  question  has  ever  met  with  a  judi- 
cial determination  in  this  court ;  nor  have  I  examined  it  now  aikebsov. 
for  the  purpose  of  deciding  it :  because  the  present  case  does 
not  necessarily  call  for  a  decision  upon  this  point.  But  I  have, 
nevertheless,  deemed  it  useful  to  present  the  view  which  courts  £ 
of  equity,  in  the  later  cases,  have  taken  of  the  subject,  in  order  • 
that  persons  becoming  tenants  may  guard. themselves  by  the 
tenniof  their  contract  and  not  rely  upon  a  supposed  equity  to 
protect  them  from  the  consequences  of  such  covenants.  These 
decisions  are,  nevertheless,  important  as  regards  even  the 
present  case,  because  they  serve  to  show  that  courts  of  equity 
cannot,  any  more  than  courts  of  law,  relieve  against  the  ex- 
press terms  of  a  contract  where  no  fraud,  accident  or  mistake 
has  intervened  and  that  this  court  is  bound  to  put  the  same 
construction  upon  a  covenant  and  to  give  it  the  same  effect 
which  a  court  of  law  would  da  It  is  true,  equity  will  relieve 
against  a  penalty  or  forfeiture  by  a  breach  of  covenant,  when 
a  compensation  can  be  made  in  damages :  but  the  exercise  of 
this  power  is  not  at  variance  with  the  acknowledged  right  of  a 
party  to  the  whole  benefit  of  his  contract,  whenever  he  is  com- 
pelled to  resort  to  a  court  of  law  or  an  equitable  tribunal  to 
enforce  it 

The  question  then  arises — what  is  the  true  construction  of 
the  covenants  in  the  lease  constituting  the  contract  between 
these  parties  ? 

That  the  rent  agreed  to  be  paid  was  to  cease  upon  the  de- 
struction of  the  factory  by  fire  is  declared  in  express  terms ; 
and  so  far  it  presents  no  difficulty.  But,  whether  the  term  was 
also  to  cease  and  determine  by  that  event,  is  another  question ! 
There  is  nothing  expressed  in  the  lease  to  this  effect.  The 
surrendering  clause  contains  no  provision  of  the  sort;  but,  on 
the  contrary,  speaks  of  the  surrender  at  the  end  of  the  term  of 
seven  years.  The  words,  usually  found  in  leases,  "  or  other 
*  sooner  determination  of  the  term,"  arc  omitted.  I  see,  there- 
fore, nothing  in  this  part  of  the  lease  which  looks  like  a  surren- 
der or  cessation  of  the  term  short  of  the  expiration,  of  the 
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seven  years.  Another  clause;  in  my  judgment,  favors  the 
same  conclusion.  The  lessee  covenants  to  pay  the  taxes  upon 
the  premises  from  time  to  time  and  at  all  times  during  the 
term,  without  any  exception  or  limitation :  from  which  it  may 
be  inferred  that,  whatever  should  be  the  condition  of  the  pro- 
perty or  the  tenant's  exemption  from  rent,  he  was  nevertheless 
to  hold  the  possession,  (because  he  was  bound  absolutely  to  pay 
the  taxes  for  the  whole  term.)' 

Again:  the  lessors  covenanted  for  the  quiet  enjoyment  by 
the  lessee,  during  the  whole  tettn  of  seven  years ;  upon  con- 
dition, however,  that  he  payed  the  rent  and  performed  all  the 
covenants  and  agreements  comprised  in  the  lease.  The  rent 
hefe  spoken  of  must  mean  the  rent  which  was  payable ;  and 
with  this  understanding  it  is  fair  to  conclude,  that  the  covenant 
for  quiet  enjoyment  secured  to  the  lessee  the  possession,  even 
after  the  happening  of  the  event  by  which  the  rent  was  to 
cease. 

This,  I  think,  is  the  only  construction  to  be  given  to  the 
lease  in  question,  after  taking  into  consideration  all  its  clauses 
and  provisions;  and  although  the  complainant  retained  the 
possession  after  the  fire,  I  am  of  opinion  that,  as  the  rent  pay- 
able by  the  lease  was  to  cease  on  the  happening  of  this  event 
and  as  the  complainant's  bond  and  mortgage  were  given  as 
securiiy  for  such  rent  only,  the  complainant  is  entitled  to  re- 
deem  upon  payment  of  the  rent  up  to  thaf  time. 

It  is  contended  by  the  defendants'  counsel,  that  the  com- 
plainant  is  liable  for  a  reasonable  rent  subsequent  to  the  fire, 
by  reason  of  his  occupation  of  the  premises  and  his  withhold- 
ing the  possession  from  the  defendants ;  while  the  complainant 
insists,  that  if  this  be  so,  it  is  not  rent  accruing  under  or  by 
virtue  of  the  lease  and  the  mortgage  does  not  cover  it — the 
defendants'  remedy  being  at  law  as  for  use  and  occupation ; 
and  to  this  end  authorities  have  been  cited:  Langwortfipy. 
Smith,  2  Wend.  587 ;  Gram  v.  Seton,  1  HalVs  Sup.  Court  R. 
252.  Whether  the  complainant  be  liable  for  rent  aside  from 
the  lease,  as  for  use  and  occupation,  for  the  time  he  held  pos- 
session after  the  destruction  of  the  building  by  fire,  is  a  ques- 
tion I  shall  not  undertake  to  determine  or  express  any  opinion 
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upon.    I  am  satisfied  it  has  no  relation  to  the  mortgage,  and       1631. 
cannot  be4  set  up  against  the  right  to  redeem. 

There  is  another,  matter  involved  in  dispute  in  this  cause ; 
but  about  which  there  is  no  difficulty  as  to  the  course  to  be  ackersos. 
adopted. '  The  complainant  produces  a  receipt  given  to  him 
for  rent  paid  in  full  to  a  certain  period ;  which  the  defendants 
allege  has  a  forged  or  altered  date.  The  parties  agree  as  to 
the  propriety  of  a  feigned  issue  upon  this  question.  I  shall  * 
accordingly  direct  it;  and,  after  the  determination  of  the 
question  in  relation  to  the  receipt,  there  must  be  a  reference  to 
a  master  to  take  an  account  of  the  amount,  if  any,  due  to  the 
defendants  for  rent  up  to  the  thirteenth  day  of  April,  one  thou- 
sand eight  hundred  and  twenty-six. 


This  cause  was  agaia  before  the  court,  upon  the  coming  in  1832. 
of  the  verdict  on  the  feigned  issue.  The  jury  had  found  for  v— v— ' 
the  complainant,  pronouncing  the  receipt,  mentioned  in  the 
latter  part  of  the  above  opinion  of  the  Vice-Chancellor,  genu- 
ine and  given  in  the  year  1825,  as  itsxdate  imported.  (The 
question  for  the  jury  was,,  whether  the  5  had  not  originally 
been  a  3.) 

A  motion  was  made  for  a  new  trial,  principally  upon  the 
ground  of  the  verdict  teing  against  the  weight  of  evidence. 

Mr.  James  O.  Grim,  for  the  complainant. 
Mr.  Samuel  Shenvood,  for  the  defendants. 

« 

Thb  Vice-Chancellor,  I  am  satisfied,  if  this  case  was  in  September  S. 
a  court  of  law,  a  new  trial  would  not  be  granted  under  the 
present  circumstances.  The  rule  appears  to  be  well  estab- 
lished and  invariably  adhered  to,  that  where  the  evidence  at 
the  trial  is  contradictory,  leaving  the  question  in  doubt,  and  is 
fairly  submitted  to  the  jury  to  decide  upon  the  testimony  and 
the  credibility  of  the  witnesses,  the  court  will  not  set  aside  the 
verdict,  although  it  may  seem  to  be  against  the  preponderance 
«f  the  evidence :  add  more  especially  the  court  will  not  inter- 
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1831.  fere,  if  no  rule  of  law  has  been  violated,  where  the  action  is 
of  a  vindictive  or  criminal  nature.  It  is  hardly  necessary  to 
cite  authorities  on  the  subject — the  books  abound  with  them. 
ACXER86N.  But  ^e  same  rule  does  not  prevail  with  regard  to  feigned 
issues  or  trials  at  law  directed  by  the  court  of  chancery :  for 
this  court  will  frequently  grant  a  second  and  sometimes  a  third, 
fourth  and  even  a  fifth  trial  where  a  court  of  law  would  not 
interfere  or  disturb  the  first  verdict.  This  arises  from  the 
consideration  that,  after  all,  the  responsibility  of  the  decision 
rests  upon  the  judge  in  equity ;  the  issue  being  ancillary  to  his 
decision  for  the  purpose  of  informing  his  conscience  as  to 
doubtful  facts ;  and,  therefore,  his  conscience  must  be  satisfied 
before  he  can  proceed  to  base  a  decree  upon  the  finding  of  the 
jury.  The  case  of  Stace  v.  Mabbot,  2  Ves.  sen.  552,  is  a  strong 
one  upon  the  subject.  There,  the  question  was  as  to  the  for- 
gery of  a  certain  paper,  in  relation  to  which  an  issue  had  been 
tried  and  the  judge  who  tried  it  certified  his  satisfaction  of 
the  verdict.  A  motion  was,  however,  made  for  a  new  trial 
before  Lord  Hardwicke,  who.  adverted  to  the  distinction  be- 
tween the  court  of  chancery  and  a  court  of  law  in  this  respect ; 
and  then  proceeded  to  say,  that  this  court,  in  several  cases, 
had  directed  a  new  trial  for  further  satisfaction,  notwithstand- 
ing it  would  not  have  been  granted  by  a  court  of  law,  because  it 
is  diverse  intuitu  and  the  court  proceeds  on  different  grounds. 
His  lordship  went  on  to  mention  a  case  which  he  remembered 
before  Lord  King,  wherein,  after  several  trials  and  verdicts 
returned  in  favor  of  a  deed  creating  a  rent  charge  which  was 
alleged  to  be  a  forgery,  the  verdicts  were  declared  to  be  un- 
satisfactory and,  notwithstanding,  the  deed  was  decreed  to  be 
cancelled.  So,  in  the  case  before  him,  he  could  not  say  his 
conscience  was  satisfied ;  and  he,  therefore,  directed  another 
trial  upon  the  issue ;  taking  care  to  have  it  understood  that  he 
proceeded  upon  the  principles  of  the  court  of  chancery  alone 
and  did  not  intend  to  break  in  upon  the  rules  which  were  wisely 
laid  down  by  courts  of  law  as  to  granting  new  trials.  These 
principles  had  been  acted  upon  by  him  a  short  time  before  in 
Faulconberg  v.  Pierce,  Ambl.  210. 
Lord  Eldon,  likewise,  in  The  Warden  of  St.  Pauls  v.  Morris, 


FATTERSOH 
V. 


VICE-CHANCELLOR'S  COURT.  10* 

0  Ves.  155,  says,  that  new  trials,  after  trials  at  bar,  have  been       1831. 
granted  here,  when  courts  of  common  law  would  not  allow 
them:  and  upon  this  consideration,  that  the  result  must  be 
satisfactory  to  the  conscience  of  the  court.  ackerson. 

The  question  then  is,  whether,  upon  the  whole  case,  the  ver- 
dict carries  with  it  and  produces  in  the  mind  that  degree  of 
satisfaction  which  this  court  is  in  the  habit  of  requiring  ?  After 
a  careful  examination  of  the  testimony  and  weighing  all  the 
circumstances,  I  am  constrained  to  say  it  does  not.  With 
every  inclination  to  put  a  stop  to  the  controversy  here,  I  am 
still  in  doubt  and  by  no  means  satisfied  with  the  conclusion 
that  the  receipt  is  a  genuine  one  in  respect  to  its  date.  The 
burthen  of  proof  on  this  subject  is  certainly  upon  the  defend- 
ants; and  they  are  perhaps  bound  by  the  same  rules  of 
evidence  as  if  the  party  was  upon  his  trial  under  an  indict- 
ment for  a  forgery :  ThurteU  v.  Beaumont,  1  Bingham's  R.  339. 

[His  honor  here  went  into  an  examination  of  some  parts  of 
the  evidence  which  came  out  on  the  trial.] 

Upon  the  whole,  I  must  send  the  issue  back  to  another 
jury,  on  payment,  by  the  defendants,  of  the  costs  of  the  last 
trial.  This,  as  appears  from  the  case  of  Stace  vY  Mabbot  be- 
fore cited,  is  a  reasonable  condition. 
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Cunningham  vs.  Littlefield. 
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Where  a  party  in  a  joint  speculation  pays  for  goods  and  sells  them  bonajide 
he  cannot  be  charged  with  a  loss  arising  from  the  failure  of  the  pur- 
chaser :  but  is  entitled  to  be  reimbursed  one  half  of  the  money  advanced 
for  the  original  purchase ;  and  this  will  be  so,  even  although  he  may  hare 
declared  the  debt  secured  and  afterwards  accepted  of  a  compromise  with- 
out the  consent  or  knowledge  of  the  other  party,  provided  there  was  no  de- 
ceit or  misleading. 

In  such  a  case,  the  parties  are  not  in  the  relative  situation  of  principal  and 
agent,  but  of  partners. 

One  partner  can  bind  another  in  the  settlement,  adjustment  and  compounding 
of  a  debt  due  to  them'jointly,  without  the  knowledge  or  express  assent  of 
the  other ;  and  when  such  a  power  is  exercised  in  good  faith  and  in  relation 
to  a  matter  within  the  scope  of  the  partnership,  he  cannot  be  responsible  to 
the  other  for  error  of  judgment  or  any  thing  short  of  a  dereliction  of  duty. 


September  16-  Nathaniel  F.  Cunningham,  the  complainant,  was  a  mer- 
1831.  chant  at  Boston.  The  defendant,  Nathaniel  Littlefield,  resided 
p  |  """l-  .  ia  New  York,  and  was  also  a  merchant 
Individual  "  On  ^e  second  of  April  one  thousand  eight  hundred  and 
power*  in  a  twenty-eight,  the  former  wrote  to  the  latter  to  purchase  a  quan- 
jatnt  specula^  ^y  0f  Mobile  cotton  on  th^ir  joint  account  and  ship  it  to  him 

(Cunningham)  at  Boston,  to  be  sold  on  such  joint  account,  pro- 
vided the  defendant  could  purchase  it  at  a  limited  price  for  his 
bill  on  the  complainant  at  sixty  days.  The  defendant  accord* 
ingly  purchased  and  shipped  thirty-five  bales ;  and  drew  his 
bill  on  the  complainant  for  the  purchase  money  and  interest, 
amounting  to  one  thousand  three  hundred  and  eight  dollars  and 
eighteen  cents,  which  the  complainant  accepted  and  paid  at 
maturity. 

He  received  the  cotton ;  and,  on  the  twenty-second  of  the 
same  April,  sold  it  to  an  incorporated  manufacturing  company, 
then  in  good  credit,  at  11 J  cents  per  pound,  payable  in  six 
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months — the  whole  sale  amounting  to  one  thousand  four  hun-  1831. 
dred  and  fifteen  dollars.  A  few  days  after  the  sale,  however.  *m  -  *-' 
the  company  failed.     The  complainant  instituted  legal  pro-  r# 

ceedings  to  recover  the  amount,  which  proved  unavailing.  At  litthfiklb, 
length,  on  the  thirteenth  day  of  January  one  thousand  eight 
hundred  and  twenty-nine,  one  Manley,  the  agent  of  the  com* 
pany,  made  to  the  creditors  generally  an  offer  of  compromise 
of  the  company's  debts  of  fifty  cents  in  cash  and  his  notes  for 
the  residue,  payable  in  equal  parts,  at  the  end  of  four,  "five  and 
six  years.  This  offer  was  made  upon  condition  of  its  being 
accepted  by  three  o'clock  of  the  next  day,  so  that  there  was 
not  time  for  the  complainant  to  consult  the  defendant  concern- 
ing it ;  but  deeming  it  for  their  interest,  he  agreed  to  the  same 
— as  did  every  other  creditor  of  the  company.  He  accordingly 
received  one  half  of  the  debt  in  cash  and  two  notes  of  equal 
amount  for  the  other  half,  pursuant  to  the  offer.  One  of  the 
notes  was  for  the  complainant's  account  and  the  other  intended 
for  the  defendant — and  which  he  offered  to  deliver  to  the  lat- 
ter, but  at  the  same  time  insisted  upon  a  reimbursement  from 
the  defendant  of  one  half  of  the  purchase  money  for  the  cotton; 
after  a  deduction  of  one  half  of  the  amount  received  upon  the 
compromise.  This,  the  defendant,  Mr.  Littlefield,  refused; 
and  Mr.  Cunningham  accordingly  filed  his  bill-  to  compel  a  re- 
imbursement of  such  balance. 

Besides  the  bare  facts  which  we  have  above  detailed,  there 
were  letters  between  the  parties,  having  a  bearing  upon  the 
case.  They  will  be  found  fully  referred  to*  in  the  opinion  of 
the  court. 

Mr.  D.  D.  Field,  for  the  complainant. 
Mr.  &  P.  Staplesy  for  the  defendant. 

The  Vicu-Chajitcellok.    The  defendant  resists  the  claim  October  17. 
set  up  in  this  bill  upon  several  grounds. 

The  first,  and  which  I  shall  notice  as  being  perhaps  the  most 
important,  is,  that  the  complainant,  by  his  conduct,  has  made 
the  debt  his  own ;  and  has,  therefore,  no  right  to  call  upon  the 
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1881.       defendant  to  reimburse  him.    To  make  out  this,  the  letter* 
*■  -  **      which  passed  between  the  parties  have  been  produced*   In  the 
Vm  first  letter  from  the  defendant  to  the  complainant  of  the  eighth 

UTTXfcFUUK  of  April,  one  thousand  eight  hundred  and  twenty  eight,  'enclos- 
ing the  bill  of  lading  and  invoice,  he  says,  by  way  of  advice 
or  direction:  "  I  would  not  sell  for  less  than  Hi  cents ;  and 
M  sell  for  such  paper  as  we  can  have  guaranteed  one  half  o£ 
"  if  required." 

The  complainant  replies,  by  letter  of  the  seventeenth  of 
April,  saying,  the  cotton  would  not  sell  for  ll£  cents ;  that  he 
thought  eleven  cents  the  extent  it  would  bring ;  and  enquires, 
whether  it  was  better  to  sell  for  eleven,  or  hold  on  ?  To  this, 
the  defendant  answers,  on  the  nineteenth  of  April,  advising  the 
complainant  not  to  'Sell  for  less  than  eleven  and  an  half  cents 
or  thereabouts  at  six  months :  but,  in  a  postscript,  adds,  "  if 
M  eleven  and  a  quarter  pays,  and  a  prime  note,  do  as  you  think 
"  best."  On  the  twenty-second  of  April,  the  complainant  writes, 
that  about  half  an  hour  before  the  letter  of  the  nineteenth  of 
April  was  received,  he  sold  the  cotton  at  eleven  and  a  quarter 
cents  and  on  six  months  credit,  to  the  Eastern-  Manufacturing 
Company,  and  considered  their  note  first  rate  or  he  should  not 
have  sold  to  them ;  and  that  the  principal  part  of  the  stock  of 
the  company  belonged  to  Williams  and  Wendall,  who  were 
allowed  to  be  rich  men.  On  the  twenty-eighth  of  the  same 
April,  the  complainant  writes,  that  since  the  last  letter  he  had 
received  intelligence  of  the  failure  of  Williams  and  Wendall, 
but  that  their  failure  did  not  affect  the  Eastern  Company,  which, 
as  a  body  corporate,  was  perfectly  solvent.  He  then  reasons 
on  the  subject ;  and  adds,  he  thought  it  his  duty  to  write  to  the 
defendant,  lest  hearing  of  their  failure  and  knowing  their  inte- 
rest in  the  factory,  the  defendant  might  fed  some  uneasiness ; 

*  for  myself,"  he  adds,  "  I  have  as  much  confidence  in  the  cor- 
"  poration  as  I  had  before ;  for  I  have  the  best  evidence  for 
*■  beHeving  the  company  are  not  only  able  to  pay  their  debts, 

'  •'but  are  worth,  over  and  above  that  amount,  fifteen  thousand 
M  dollars ;  and  I  positively  would  not  pay  five  per  cent,  to  gua- 

•  rantee  my  part  of  the  claim  on  them." 

Again,  on  the  thirtieth  of  April,  the  complainant  wrote  to  the 
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defendant,  stating  that  he  had  written  on-  the  twenty-eighth,       1831. 

since  which  he  was  without  any  letter  from  the  defendant;      s-*m>^*'    ^ 

that  the  agent  of  the  company  had  been  with  him  that  morn* 

rag  more  than  an  hour  and  if  possible  he,  the  complainant,  was  littletield. 

more  sanguine  than  ever,  that  the  debt  was  a  perfectly  good 

one,  though  he  apprehended  some  little  delay  in  the  payment, 

but,  of  the  ultimate  payment  and  that  soon  after  the  note  would 

become  due,  he  had  no  doubt* 

On  receipt  of  the  letter  of  the  twenty-eighth  of  April  and 
before  that  of  the  thirtieth  came  to  hand,  the  defendant  writes 
to  the  complainant,  expressing  his  astonishment  at  the  contrast- 
ing information  contained  in  the  t\*to  letters  of  the  twenty-third 
and  twenty-eighth  days  of  April,  and  said,  whether  the  failure 
announced  affected  the  Eastern  Manufacturing  Company  or 
not,  he  should  expect  the  complainant  to  guarantee  one  half  on 
the  usual  terms,  agreeable  to  the  letter  of  instructions  accom- 
panying the  shipment  of  the  cotton ;  insisted  he  had  no  right  to 
seD  for  any  other  paper  than  such  as  could  be  guaranteed ;  and 
requested  him,  therefore,  to  signify,  by  return  of  post,  what  gua- 
rantee would  be  charged.  To  the  defendant's  letter  of  the 
first  of  May,  the  complainant  le plied  on  the  third  of  the  same 
month,  and  asserted,  that  at  the  time  of  the  sale  the  company's 
credit  was  undoubted  and  their  note  could  easily  have  been 
guaranteed  at  the  usual  rate,  but  that  he  never  guaranteed 
notes,  and  should  not  do  it  in  this  instance ;  also,  that  it  was 
aot  at  all  probable  their  note  would  then  be  guaranteed  in  the 
market  at  a  fair  rate,  though  he  was  of  opinion  something  might 
be  done  with  the  agent,  whereby  security  might  be  got,  if  not 
for  the  whole,  at  least,  for  part  of  the  debt.  In  answer,  the  de- 
fendant, on  the  third  of  May,  requested  the  complainant  to  see 
tt  what  rate  one  half  of  the  debt  would  be  guaranteed  to  his 
satisfaction;  and  proposed  to  leave  the  question,  as  to  who 
should  bear  the  charge  of  premium,  to  a  future  investigation. 
Oa  the  tenth  of  May  the  complainant  wrote  that  he  was  wait- 
ing to  see  the  agent,  in  order  to  return  an  answer  to  the  letter 
of  the  fifth  of  May ;  that  he  still  continued  to  feel  great  confi- 
dence in  the  solvency  of  the  corporation.  And  on  the  seven- 
teenth of  May,  he  again  wrote  that  he  had  then  the  satisfao 
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1831.       tion  to  state  that  the  claim  was  secured  by  an  attachment  upon 
s»~v~»'      ^e  reaj  g^te  anj  machinery  of  the  company ;  that  he  had 

v%  succeeded  in  exchanging  the  note  he  held  for  one  payable  on 

ufTfcftMLp,  demand,  thereby  enabling  him  to  make  the  attachment,  which 

was  done  on  the  evening  of  the  thirteenth :  "  thus,"  he  said* 
M  is  secured*  but  locked  up  until  November  next,  the  amount  of 
"  the  debt.'9  He  then  informed  the  defendant,  that  when  the 
draft  of  one  thousand  three  hundred  and  eight  dollars  should 
become  due,  he  might  have  occasion  to  draw  upon  him  for  the 
half  of  it.  To  this  letter,  the  defendant,  on  the  twenty-sixth 
of  May,  replied,  saying,  he  was  glad  to  hear  the  complainant 
had  secured  the  debt,  and  intimated,  he  had  rather  the  com* 
plainant  would  not  draw  upon  him,  and  that  the  latter  should 
pay  the  money  when  due  agreeably  to  the  tenor  of  the  order 
for  the  cotton,  without  redrawing  upon  him,  as  the  complain* 
ant  could  not  have  expected  to  sell  the  cotton  on  a  shorter 
credit  than  six  months ;  and  if  the  sales  were  not  then  realized* 
it  might  perhaps  be  proper  for  him  to  refund  to  the  complain- 
ant at  that  time. 

On  the  fourth  of  June  immediately  following,  the  complain* 
ant  advised  the  defendant  that  he  had  drawn  upon  him  for  six 
hundred  dollars,  and  made  his  draft  at  five  months,  because  he 
trusted  that  he  should  realize  the  debt  from  the  Eastern  Com* 
'  pany  hy  the  time  the  draft  became  due  and  thus  be  in  funds 
for  the  defendant  in  season  to  pay  the  draft 
'  The  defendant  refused  to  accept  it ;  and  the  correspondence 

ceased  for  a  time.  It  was  not  resumed  until  January  one  thou* 
sand  eight  hundred  and  twenty-nine,  when  the  complainant  in* 
formed  the  defendant  of  his  hating  accepted  the  compromise 
before  mentioned;  which  the  defendant  immediately  disclaimed 
and  refused  to  recognize  in  any  shape,  unless  the  complainant 
should  think  proper  to  consider  the  long-notes  he  had  taken  as 
so  much  cash* 

Upon  this  state  of  facts,  the  court  is  called  upon  to  settle  the 
controversy  between  the  parties,  more  important,  I  am  satis- 
fied,  in  point  of  feeling  than  in  amount. 

There  is  no  doubt  and  indeed  it  is  admitted  on  the  part  of 
the  defendant,  that  the  complainant  had  a  right  to  dispose  of 
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♦be  cotton  at  the  price  and  upon  the  credit  at  which  it  was  sold;  1B31. 
and  it  is  abundantly  proved,  that  the  purchasers  were,  at  the  *•***■" 
time,  in  good  standing  and  supposed  to  be  perfectly  trust-wor-  Va 

thy.    There  is,  therefore,  no  reason  for  changing  the  com-  uttlknblp. 
plainant  with  the  loss  on  the  ground  of  any  want  of  care  in 
making  the  sale. 

But  it  is  said,  that  the  complainant  was  either  bound  to  gua* 
rantee  the  defendant's  part  of  the  debt :  or,  having  declared  it 
to  be  perfectly  safe  and  secured  by  attachment,  he  is  not  at 
liberty  to  treat  it  otherwise.  With  respect  to  the  first  of  these 
points,  I  am  clearly  of  opinion  the  complainant  tfas  under  no 
obligation  to  guarantee  the  debt  to  the  defendant;  and  it  is  very 
certain  he  never  expressly  Undertook  to  do  so.  On  the  contrary, 
when  pressed  upon  the  subject  by  the  defendant,  he  perempto- 
rily refused  to  give  any  such  guarantee.  I  think  it  follows, 
from  this  very  circumstance,  that  he  is  not  bound  to  make  good 
the  debt,  merely  because  he  thought  proper  to  express  himself 
in  positive  terms  that  he  had  secured  it  and  considered  the 
same  perfectly  safe.  Even  the  defendant  himself  did  not  consider 
die  complainant  bound  by  such  expressions :  for  it  appears  that, 
after  receiving  the  letters  containing  those  expressions,  he  en* 
■deavored  to  prevail  on  the  complainant  to  enter  into  a  contract 
of  guarantee  and  requested  him  to  name  the  commission  or 
premium  he  would  charge.  I  think,  therefore,  nothing  has 
grown  out  of  the  correspondence  between  the  parties  to  ren* 
4bt  the  complainant  liable. 

Thus  far,  the  case  is  anologous  in  principle  to  Lyles  v.  Style*, 
3  Wash.  C.  C.  R.  224.  There,  the  plaintiff  had  shipped  in  the 
defendant's  vessel,  which  he  commanded,  a  parcel  of  goods  on 
their  joint  account  to  be  oarried  to  a  port  in  St.  Domingo  and 
to  be  sold  on  such  joint  account.  The  plaintiff  put  into 
defendant's  hands  a  paper  containing  his  views  of  what 
should  be  done  with  the  property,  particularly  advising  that 
ao  part  of  it  should  be  left  unsold  and  that  it  should  be  dispo- 
sed offer  cash  or  produce.  The  defendant,  notwithstanding, 
sold  the  goods  and  took  in  payment  certain  government  bills  on 
JFrance,  which  were  dishonored.  In  the  action  brought  by  the 
plaintiff  it  was  contended,  that  the  whole  loss  should  be  born* 
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1881.       by  the  defendant    On  the  trial,  Judge  Washington  charged 

'*  ~  *-''      the  jury,  that  the  plaintiff  and  defendant  being  jointly  concern- 

0a  ed  in  the  adventure,  the  defendant  had  the  power  and  interest 

utti*fuli>«  of  a  partner  as  to  its  disposition ;  that  the  plaintiff  had  the  right 

to  advise,  but  not  to  order  $  and  that  his  letter  was  to  be  re- 
garded in  that  light  instead  of  a  letter  of  instructions  or  an 
agreement  that  the  defendant  was  to  sell  for  cash  or  produce. 
And  he  held,  that  if  the  defendant  acted  fairly  and  in  good 
faith,  then  there  was  no  ground  upon  which  to  charge  him  with 
the  loss  of  the  bills.  I  regard  this  decision  as  sound  in  princi- 
ple and  strongly  applicable  to  the  present  case. 

Another  ground  taken  by  the  defendant  is,  that  the  complain- 
ant, having  at  one  time  declared  the  debt  to  be  secured  and 
afterwards  accepted  a  compromise  without  the  knowledge  or 
consent  of  the  defendant,  he  has  thereby  made  the  whole  debt 
his  own  and  has  no  right  to  call  upon  the  defendant  for  a  con- 
tribution. I  cannot  admit  this  proposition  to  be  correct,  without 
the  proof  of  other  facts  than  are  at  present  before  me.  That 
the  complainant  has  been  over-credulous,  I  can  readily  imagine ; 
but  I  perceive  no  motive  which  he  could  have  for  deceiving  or 
misleading  the  defendant ;  and  must  presume,  until  the  contra*, 
ry  be  shown,  that  his  representations,  as  to  the  safety  and  se- 
curity of  the  debt,  were  made  from  what  he  honestly  believed 
to  be  true.  He,  undoubtedly,  deceived  himself  in  supposing 
'  the  debt  was  secured ;  but,  having  discovered  his  error,  he 
acted  with  a  due  regard  to  the  best  interests  of  himself  and  the 
defendant  in  acceding  to  the  terms  offered  to  the  creditors. 
The  testimony  taken  under  the  commission  is  full  and  explicit 
on  the  point 

Neither  have  I  any  doubt  as  to  the  rigi^t  of  the  complainant 
to  make  the  compromise  without  first  consulting  the  defendant, 
provided  it  was  done,  as  it  appears  it  was,  from  honest  motives ; 
for  it  must  be  borne  in  mind,  that  the  parties  stood  in  the  rela- 
tion, not  of  principal  and  agent  towards  each  other,  but  of  part- 
ners ;  and,  as  such,  either  party  was  fully  authorized  to  bind 
.  the  other  in  any  matter  concerning  the  partnership  business. 
The  authority  to  do  so  was  already  delegated  and  no  new, 
power  was  necessary  to  be  conferred  in  order  to  enable  the 
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complainant  to  settle,  adjust  or  compound  the  debt  due  to  them  1631. 
Jointly.  Such  a  power  necessarily  results  from  the  very  nature  WvW 
of  a  partnership  and  from  the  principle  that  each  partner  is  0# 

possessed  per  my  et  per  tout;  and  it  may  be  exercised,  when*  umamLB* 
ever  necessary  or  proper,  by  one  without  the  knowledge  or 
express  assent  of  the  other.    The  law  on  this  subject  is  very 
clearly  laid  down  by  Colden  Senator,  in  Smith  v.  Lusher,  5 
Caw.  710. 

The  right  and  authority  of  one  partner  to  bind  the  other 
without  his  knowledge  in  any  matter  relating  to  the  partner- 
ship business  being  established,  it  follows,  that  whenever  such 
a  power  is  exercised  by  one  partner  in  good  faith  and  in  rela- 
tion to  a  matter  within  the  scope  of  the  partnership,  he  cannot 
be  responsible  to  the  other  for  error  of  judgment  or  for  any 
thing  short  of  a  dereliction  of  duty. 

The  whole  question,  in  the  present  case,  as  regards  the  com- 
promise, turns  upon  the  motive  with  which  the  complainant 
acted?  And  nothing  being  shown  to  impeach  his  motives,  I 
see  no  reason  why  the  loss,  if  any  there  be,  or  why  the  incon- 
venience arising  from  the  delay  in  the  payment  of  the  debt, 
should  be  thrown  exclusively  upon  him. 

The  case  of  Hoisted  v.  Sckmelzel,  17  /.  B.  80,  was  cited  by 
the  defendant's  counsel  as  bearing  upon  this  point  The  court 
there  observed,  that  the  plaintiffs  received  the  debt  as  their 
own  and  treated  it  as  such  and  acted  in  such  a  manner  as  to 
take  away  all  right  to  throw  any  part  of  the  loss  on  the  defen- 
dant But,  one  principal  reason  of  the  decision  made  by  the 
court  in  that  case  was,  that  the  compromise  made  by  the  plain- 
tiff was  unjustifiable,  as  the  evidence  showed  how  one  of  the 
debtors  was  always  able  to  pay  the  debt.  In  this  respect  it  is 
distinguishable  from  the  present  case. 

It  has  been  moreover  urged,  that,  by  the  complainant's  as- 
surance  of  the  debt's  being  perfectly  secured,  the  defendant  has 
been  thrown  off  his  guard  and  prevented  from  taking  measures 
which  he  otherwise  might  have  done  to  collect  or«fcecure  his 
part  of  it  There  would  be  much  force  in  this  argument,  if  it 
were  shown  there  was  even  a  probability  that  the  defendant 
could  have  recovered  (by  any  personal  exertions  of  his  own) 
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18SU*       any  greater  portion  of  the  debt  than  has  actually  been  paid ; 
v-**~v>*'      hut,  in  the  absence  of  ail  proof  on  the  subject,  I  cannot  permit 

CUNNINGHAM    ,         ,  r  .  J  r 

„#         the  observation  to  have  any  weight. 
UTTuriHB*     Again,  it  is  urged,  that  this  suit  is  prematurely  brought,  for 

the  complainant  was  bound  to  wait  for  his  reimbursement  out 
of  the  sales.  I  am  inclined  to  think,  according  to  a  fair  coop 
struction  of  the  agreement,  the  complainant  was  impliedly 
bound  to  wait  the  expiration  of  the  credit  at  which  the  cotton 
was  originally  sold:  but  when,  in  consequence  of  the  purcha- 
ser's insolvency,  the  credit  was  obliged  to  be  extended  far  be* 
yond  the  original  limit' -and  without  any  fault  of  the  complain* 
ant  and  every  thing  else  was  fair  on  his  part,  I  see  no  reason 
why  the  defendant  should  not  in  equity  contribute  at  once  to 
his  reimbursement  The  case  of  Peltier  v.  SewaU,  3  Wend. 
269,  is  not  applicable  to  this  point :  that  being  a  case  of  a  spe- 
cial contract  to  pay  only  for  the  loss  which  might  occur  on  the 
sales  and  not  for  the  advance  made  by  the  plaintiff  to  the  da* 
fondant  on  the  shipment  of  the  goods* 

The  remaining  question  made  on  the  part  of  the  defendant 
is,  that  the  complainant  had  an  adequate  remedy  at  law.  I  am 
inclined  to  think,  under  the  circumstances  of  this  case  and  upon 
the  authorities  cited,  the  complainant  might  have  maintained  an 
action.  Still,  it  by  no  means  follows,  there  is  not  a  concurrent 
remedy  here.  This  court  has  jurisdiction  of  alt  matters  of  ac- 
count ;  and  it  is  under  this  head,  that  partnership  dealings  form 
the  subject  of  equitable  cognizance :  Oow  on  Partnership,  177. 
I  have  no  doubt  of  the  right  of  the  party  to  seek  relief  in  this 
court,  whatever  he  might  have  done  in  a  court  of  law. 

Upon  the  whole,  I  must  decree  that  the  complainant  is  ami* 
tied  to  a  settlement  of  this  partnership  transaction,  and  to  be 
reimbursed,  by  the  defendant,  the  balance  due  to  him  for  one 
half  of  the  money  paid  for  the  cotton,  with  interest  and  his 
costs  of  this  suit  to  be  taxed. 

Unless  the  parties  agree  upon  the  amount  of  such  balance* 
there  causae  a  reference  to  a>  master  in  order  to  ascertain  it 
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k  party  who  is  at  once  taken  into  custody  under  a  precept  issuing  oat  of  this 
court  for  a  contempt  in  not  paying  money  pursuant  to  an  order,  is  entitled 
to  apply  for  his  discharge  under  the  law  relating  to  voluntary  assignments 
by  a  debtor  imprisoned  in  execution  in  ciril  causes,  (2  R.  3.  31.) 

A  precept  to  commit  to  prison  under  the  statute  relating  te  proceedings  for 
contempts,  (2  R.  S.  634,  sec.  4,)  is  an  execution. 

Whether  a  party  would  be  entitled  to  apply  under  the  act  relating  to  volun- 
tary assignments,  &c.  where  he  had  been  committed  for  an  ordinary  con- 
tempt *fUr  having  bten  brought  upon  an  attachment :  Qu. 

A  person  who  has  been  illegally  arrested  while  returning  from  court  where 
he  haa  been  examined  will  still  be  liable  to  arrest  under  the  writ  after  a 
discharge  from  the  unlawful  taking.  The  process  is  still  good  in  the 
sheriff*  bands. 


The  bill  in  this  case  was  filed  for  a  divorce  a  mensa  et  thoro.    October  10f 
Upon  an  application  for  temporary  alimony,  a  reference  to  a       *oot- 
master  had  taken  place ;  and  upon  the  coming  in  of  his  report,  Attachment 
an  order  for  such  alimony  was  made.     The  defendant  had  for  a Umony. 
made  default  in  paying  it,  and  was  consequently  attached  and  Aw**1'  "■*• 
imprisoned. 

He  now  presented  his  petition  to  the  Vice-chancellor,  under 
the  provisions  of  the  statute  relating  to  "  voluntary  assign- 
u  meats  by  a  debtor  imprisoned  in  execution  in  civil  causes :" 
(2J£S.31.) 

Mr.  W.  Mulock,  for  the  petitioner. 

Mr.  H.  8.  Mackay,  for  the  complainant  and  against  the 
application. 

This  ess*  does  tot  come  within  the  policy  or  intention  of 
die  statute.  The  general  policy  of  the  bankrupt  and  insolvent 
laws  was  to  relieve  the  mercantile  man.    When  the  statute 
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1831.       speaks  of  imprisonment  on  executions,  "in  civil  suits," §  1,  it 
*"-m'       means  executions  in  actions  at  law  as  contradistinguished  from 

VAlf  WBZSIi 

Vv  criminal  suits.     The  words  are  not  applicable  to  courts  of 

vak  WErtL.  equity.  Equity  cannot  take  a  power  like  this  by  implication. 
The  defendant  is  imprisoned  for  not  complying  with  an  order 
directing  the  maintenance  of  his  family.  He  cannot  be  said 
to  be  insolvent  for  this  purpose.  It  is  a  duty  which  must  be  per- 
formed at  all  events.  The  master's  report  judicially  ascertains 
that  the  defendant  is  of  sufficient  ability  to  maintain  his  family. 
If  this  party  be  discharged,  every  defendant  who  is  imprisoned 
for  not  complying  with  the  decrees  of  the  court  will  claim  it 
as  a  right 

« 

Mr.  W.  Mvlocky  contra.  » 

The  "  Lords'  act"  in  England  and  the  decisions  under  it 
show,  that  the  process  of  attachment  for  contempt  is  regarded 
in  the  same  light  as  an  execution  upon  a  judgment  The  cases 
of  The  King  v.  Davis,  1  Bos.  $  Pul.  336,  and  The  King  v. 
Pickerillf  4  T.  jR.  809,  are  in  point. 

October  12*  The  Vice-Chancellor.  The  defendant  has  been  commit* 
ted  by  several  precepts,  issued  from  this  court,  for  contempts  of 
an  order  which  directed  moneys  to  be  paid  to  the  complainant 
by  way  of  temporary  alimony.  He  now  presents  a  petition, 
under  the  Revised  Statutes,  vol.  2,  p.  31,  to  be  discharged  from 
imprisonment  on  making  an  assignment  of  his  property.  It  is 
opposed,  upon  the  ground  of  its  not  being  a  case  within  the 
statute ;  and,  therefore,  the  court  has  no  right  to  discharge 
him. 

The  words  of  the  statute  (§1,)  are:  "Every  person, except 
"  plaintiffs  and  lessors  of  a  plaintiff,  and  defendants,  imprisoned 
u  for  costs  only,  who  shall  be  imprisoned  by  virtue  of  one  or 
u  more  executions  in  civil  causes  upon  which  there  shall  be 
"  due  a  sum  not  exceeding  five  hundred  dollars,  may  at  any 
u  time  petition  the  court  from  which  such  process  issued,  or 
u  the  court  of  common  pleas  of  the  county  in  which  he  is  ira- 
'*  prisoned,  for  his  discharge  from  such  imprisonment,99  &c.   A 


VAN  WEZSL 


VICE-CHANCELLOR'S  COURT.        •        ,  115 

-similar  proceeding]  was  authorized  by  the  Revised  Laws  of  1831. 
1813,  although  it  was  a  little  differently  worded :  "  If  any 
**  person  shall  be  charged  in  execution,  &c.  and  shall  be  minded 
u  to  deliver  up  to  the  creditor  whtf  shall  so  charge  him  all  his  vjm 
u  estate,  &c.  he  may  present  a  petition  to  the  court  from 
**  whence  the  process  issued,"  &c.  In  the  first  insolvent  act 
passed  by  our  Legislature,rwliich  occurred  in  1789,  (2  Jones 
and  V^rick's^edit.  408,)  the  same  phraseology  was  used. 

The  insolvent  law  of  our  State  is  undoubtedly  borrowed 
from  the  u  Lords'  act,"  as  it  is  called  in  England ;  and  which 
was  passed  in  32  Geo.  II.  ch.  28.  -It  is  entitled,  as  ours  origi- 
nally was :  "  An  act  for  the  relief  of  debtors  with  respect  to 
••  the  imprisonment  of  their  persons,"  <fec. ;  and  a  reference  to 
its  13th  section  shows  our  act  to  havo  been  copied  almost 
word  for  word  from  it.  By  the  former,  it  is  enacted,  that  "  if 
"any  person  or  persons  shall  be  charged  in  execution  for  any 
u  sum  not  exceeding  one  hundred  pounds,  &c." — "  and  shall  be 
u  minded  to  deliver  up,"  <fcc.  The  Lords9  act  underwent  va- 
rious amendments  from  time  to  time  during  the  reign  of 
George  III. ;  and  it  constituted  the  system  of  insolvent  law  in 
England  down  to  the  year  1813. 

In  the  courts  of  law  in  that  country  the  question  frequently 
arose,  whether  a  person  in  prison  on  an  attachment  for  non- 
payment of  money  was  within  the  provisions  of  the  insolvent 
acts.     In  Bex  v.  Stokes,  Cov&p.  136,  the  court  considered  an  *. 

attachment  to  be  an  execution  in  a  civil  suit,  so  far  as  it  was 
intended  to  enforce  an  obligation  or  the  performance  of  a  duty 
as  between  party  and  party — as  a  matter  solely  between  them, 
unconnected  with  the  offence  itself:  (see  also  Bonafous  v. 
Schoole,  4  T.  ii.  316;)  and  the  court  decided  that  the  defendant 
who  was  in  custody  on  an  attachment  for  non-payment  of 
costs  was  within  the  provisions  of  the  insolvent  laws  and  en- 
titled to  his  discharge.  A  similar  decision  was  made  in  The 
King  v.  PickeriM,  4  T.  R.  809.  In  The  King  v.  Davis,  1  Bos. 
<$•  Pul  336,  where  the  defendant,  who  had  been  imprisoned  on 
an  attachment  for  not  paying  a  snm  of  money  to  a  plaintiff  in 
a  cause  and  was  brought  up  to  be  discharged  under  the  Lords9 
act,  the  court  held  he  was  dischargeable,  and  said,  an  attach- 
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1831 .       ment  for  the  non-payment  of  money  was  an  execution.    In  the 
case  of  Tht  King  v.  Hvbbard,  10  East,  408,  where  the  defend* 
r#  ant  was  in  custody  upon  an  attachment  for  non-payment  of  a 

yah  wbzel.  small  sum  due  by  an  award  and  was  brought  up  to  be  dis- 
charged under  one  of  the  statutes  amendatory  of  the  Lords' 
act,  (which  Was  passed  to  relieve  prisoners  in  execution  upon 
judgments  for  small  sums,)  the  court  determined  he  was  not 
entitled  to  be  discharged  by  that  statute,  because,  although  he 
was  in  execution  by  the  attachment,  yet  he  was  not  imprisoned 
by  virtue  of  any  judgment. 

It  is,  however,  very  remarkable  that,  notwithstanding  the 
decisions  of  the  courts  of  law,  there  is  no  case  to  be  found 
where  the  court  of  chancery  in  England  ever,  extended  the 
benefit  of  the  Lords*  act  to  persons  imprisoned  for  contempts 
t  upon  process  issued  out  of  that  court.  In  order  to  give  persons 
so  imprisoned  such  benefit,  it  was  deemed  necessary  to  pass  a 
statute  expressly  for  the  purpose.  In  1809  parliament  passed 
an  act,  (43  Geo.  III.  ch.  6,)  extending  to  prisoners,  in  custody 
for  contempt  of  court  by  not  paying  money  or  costs  ordered  to 
be  paid  by  decrees  or  orders  of  courts  of  equity,  the  benefit  of 
the  several  previous  acts  for  the  relief  of  debtors  with  respect 
to  the  imprisonment  of  their  persons.  Thus  showing,  from 
the  very  necessity  of  passing  such  a  law,  that  the  former  laws 
did  not,  in  terms  or  by  a  fair  construction,  apply  to  persons  so 
imprisoned  under  process  from  the  court  of  chancery.  After- 
wards, in  the  year  1813,  when  the  British  parliament  adopted 
a  new  system  of  insolvent  law,  (1  Geo.  IV.  ch,  119,)  and  es- 
tablished a  court  called  "  The  court  for  the  relief  of  insolvent 
debtors,"  care  was  taken  to  extend  its  benefits  by  express  en- 
actment to  persons  imprisoned  for  contempt  for  non-payment 
of  money  as  well  as  to  persons  imprisoned  for  debt,  damages 
and  costs.  Hence  it  would  seem  to  follow,  the  court  of  chan- 
cery, in  the  absence  of  express  legislative  authority,  would 
not  extend  the  benefit  of  the  insolvent  laws  to  prisoners  com* 
mitted  for  contempts  in  a  court  of  equity.  And  yet  it  is  diffi* 
cult  -to  perceive  why  the  same  construction  should  not  have 
been  adopted  there  as  was  made  use  of  and  acted  upon  so 
repeatedly  in  the  courts  of  law. 
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Upon  the  principle  c6ntained  in  the  decisions  which  I  have       1631. 
referred  to,  in  connection  with  the  before  mentioned  statutes,      "*-^* 
and  from  the  view  which  was  taken  of  the  process  of  attach-  VAH  WMBt 
ment  for  contempt  in  the  chancery  of  Ireland,  In  the  matter  of  VAlf  wszel. 
MWiBiams,  1  Sck.  $  Lef.  174, 1  should  feel  myself  at  liberty 
to  adopt  the  same  construction  here,  if  I  were  now  considering 
our  own  statute  as  it  stood  anterior  to  the  late  revision.    But 
when  the  words  of  the  .present  statute,  taken  in  connection 
with  the  provisions  of  the  law  ip  relation  to  proceedings  for 
contempts  (2  R.  S.  534)  are  considered,  I  think  they  clearly 
authorize  a  conclusion  that  prisoners  in  the  situation  of  this    ' 
defendant  are  entitled  to  apply  under  the  statute  which  gives 
relief  from  imprisonment. 

The  words  "  imprisoned  by  virtue  of  one  or  more  executions 
"  in  civil  causes,"  which  appear  in  the  present  statute,  give  rise 
to  the  question  whether  a  precept  to  commit  to  prison,  under 
the  4th  section  of  the  statute  regulating  proceeding  for  con- 
tempts (lb.  535)  is  or  is  not  an  execution?  The  section 
runs  thus : — "  When  any  rule  or  order  of  a  court  shall  have  % 

M  been  made  for  the  payment  of  costs  or  any  other  sum  of 
u  money,  and  proof,  by  affidavit,  shall  be  made  of  the  personal 
**  demand  of  such  sum  of  money,  and  of  a  refusal  to  pay  it, 
*  the  court  may  issue  a  precept  to  commit  the  person  so  diso- 
u  bejing  to  prison,  until  such  sum,  and  the  costs  and  expenses 
u  of  the  proceeding,  be  paid."  The  disobedience  here  provided 
for  is  an  exception  from  all  other  cases  under  this  statute  ;  for 
in  all  the  other  cases  which  are  enumerated,  an  attachment 
issues  to  bring  the  party  into  court  to  answer  before  he  is  com- 
mitted. But  where  ap  order  is  made  for  the  payment  of  costs  . 
or  any  sum  of  money  and  the  party  disobeys  it,  no  attachment 
issues  in  the  first  instance :  a  precept  at  once  goes,  founded 
upon  the  fact  of  refusal  to  pay.  It  is  to  &.  intents  and  pur- 
poses an  execution.  The  order  is  a  judgment  rendered  in 
favor  of  one  party  against  the  other  for  the  payment  of  a 
sum  certain  or  which  may  be  reduced  to  a  certainty,  if  it  be 
for  costs,  by  taxation.  The  object  of  the  precept  is  to  give 
effect  to  the  order,  to  enforce  its  performance,  and  have  it  com- 
pletely executed.    When  the  party  is  imprisoned  upon  it,  he 
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1831.       is  within  the  letter  and  meaning  of  the  law  relating  to  im- 
prisonment "  by  virtue  of  one  or  more  executions."    Of  this, 
^         there  exists  in  my  mind  no  doubt    I  think  it  equally  clear, 
vjui  wszsl.  that  the  same  is  an  imprisonment  in  a  "  civil"  cause :  for  it  is  a 
case  between  party  and  party,  where  the  one  is  pursuing  a 
/  civil  remedy  against  the  other.    It  does  not  partake  of  the 

nature  or  character  of  a  public  prosecution* 

The  defendant  in  this  case  is  entitled  to  present  his  petition 
for  a  discharge. 

I  wish  it  to  be  understood,  however,  that  the  present  opinion 
is  to  be  confined  to  cases  connected  with  the  4th  section  of  the 
statute  regulating  proceedings  for  contempts.  It  is  not  to  be 
extended  to  cases  of  imprisonment  generally  for  contempts 
where  a  party  has  been  committed  after  having  been  brought 
up  on  attachment.  It  will  be  time  enough  to  consider  that 
point  when  the  case  arises. 


October  \7. 


N.  B.  The  defendant  was  then  examined  in  open  court;  and 
witnesses  were  also  produced  in  order  to  shake  his  testimony. 
A  discharge  was  granted  by  the  court.  It  was  signed  by  the 
clerk.  After  the  defendant  had  left  the  court-room  and  while 
he  was  going  down  the  steps  of  the  City-Hall,  he  was  arrested 
on  the  part  of  the  next  friend  of  the  complainant. 

A  motion  was  made  for  his  discharge  from  this  arrest — 
which  was  granted.  The  court  ordered  the  bond,  which  had 
been  entered  into  for  the  limits,  to  be  given  up  and  cancelled. 
His  honor  said,  the  defendant  was  still  liable  to  be  arrested  upon 
the  writ  on  which  he  had  been  taken  and  that  the  process  must 
remain  in  the  hands  of  the  sheriff  to  be  executed. 


« 
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SCHMIDT 

SchmuJt  and  another  vs.  Dietericht  and  others.  metericht. 


Where  an  auctioneer  has  thai  avails  of  a  fraudulent  sale  in  his  hands,  he  can- 
not protect  himself  from  answering  by  a  demurrer,  upon  the  ground  of  his 
being  a  witness. 

An  aietioneer,  in  such  a  case,  is  a  mere  agent  or  stakeholder ;  and  he  cannot 
protect  himself  upon  the  ground  of  other  parties  having  a  defence.  Indem- 
nity is  all  he  can  ask  upon  bringing  the  money  into  court  or  paying  it  ua- 
der  an  order. 

Chancery  can  interpose  to  preserve  property  in  dispute  pending  litigation  in 
another  court,  when  the  powers  of  the  latter  are  insufficient  for  the  purpose. 


The  bill  in  this  cause  stated,  that  the  complainants  were  pos-  j^i 
sessed  of  a  large  quantity  of  hemp  lying  in  a  store  at  Brooklyn  VtI>i. 
on  storage  under  the  charge  of  one  of  the  defendants,  Wakely ,  Auctioneer, 
who  ^was  the  storekeeper ;  that  the  latter,  intending  to  commit 
a  gross  fraud,  caused  upwards  of  ten  tons  of  the  hemp  to  be 
taken  out  clandestinely  in  the  night  time  and  removed  to  the 
city  of  New  York,  without  the  knowledge  or  consent  of  the 
complainants ;  that  the  defendant,  Dietericht,  being  an  auctio- 
neer, was  employed  by  Wakely  to  advertise  and  sell  the  hemp 
at  auction,  and  it  was  accordingly  sold  by  him  on  the  same 
day  on  which  the  advertisement  of  the  sale  first  appeared  in 
the  newspapers,  upon  a  notice  of  a  few  hours  only ;  that  the 
defendants,  Forbush  and  Albert,  who  were  rope-makers,  be- 
came the  purchasers  at  the  price  of  one  hundred  and  twelve 
dollars  per  ton,  which  they  paid  to  the  auctioneer.  The  bill 
charged,  that  if  the  hemp  had  been  duly  and  legally  adver- 
tised and  sufficient  time  allowed  for  dealers  in  the  article  to 
have  been  informed  of  the  sale  and  to  have  examined  it,  it 
would  have  produced  about  two  hundred  and  twenty  dollars 
per  ton ;  that  the  complainants  applied  to  Dietericht  -a  few 
day*" after  th£  sale  respecting  the  hemp,  who  stated  he  had 
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1831.       sold  it,  with  other  merchandize,  for  the  account  of  Wakefyy 
*■  --1 '      and  paid  to  him  a  sum  of  money  in  part  of  the  proceeds  of  the 
^^     sale :  but  utterly  refused  to  inform  the  complainants  how  much 
WST&BicBT.  he  had  paid  ;  and  that  (after  being  told  of  the  fraudulent  and 

clandestine  removal  and  of  its  being  the  property  of  the  com- 
plainants) he  refused  to  give  them  any  further  information  re-* 
specting  the  same  or  the  proceeds.  The  defendants  charged, 
as  their  belief  founded  upon  the  conduct  of  Dietericht,  that  he 
was  cplluding  and  conniving  with  Wakely,  and  had  not  then  paid 
any  part  of  the  proceeds  of  the  hemp  to  the  latter,  or,  at  most, 
only  a  small  part ;  and  that  Dietericht  had  in*  his  hands,  in 
money  and  notes  or  other  securities  belonging  to  Wakely, 
a  sum  equal,  at  least,  to  the  price  at  which  the  hemp  was  sold. 

The  bill  also  stated  the  complainants  having  brought  an  ac- 
tion of  trover  against  Forbush  and  Albert  for  the  hemp,  which 
was  still  pending ;  also,  their  application  to  Dietericht  to  depo- 
sit the  money ;  his  refusal ;  that  Forbush,  Albert  and  Dietericht 
were  men  of  small  means ;  and,  that  the  money  was  insecure 
and  unsafe. 

It  prayed  a  full  discovery;  an  injunction;  a  receiver;  and, 
relief. 

The  defendant,  Dietericht,  demurred  to  the  whole  bill— both 
as  to  the  discovery  and  relief. 

The  points  raised  upon  the  demurrer  are  mentioned  in  the 
opinion  of  the  court.    ' 

Mr.  John  R.  HedJey,  in  support  of  the  demurrer. 

Mr.  Chart**  Graham,  for  the  complainants. 

October  81.        f^WE  V*ch-Chancbi»w>il    jn  support  of  this  demurrer  it  i$, 

in  the  first  place,  contepded,  that  Dietericht  is  only  a  witness 
and  can  be  examined  as  such  upon  the  trial  at  law  between 
the  complainants  and  Forbush  and  Albert  This  objection 
would  hold  good,  provided  Nothing  else  was  asked  from  tip 
defendant  than  a  disclosure  of  the  facts  and  circumstances  at- 
tending the  sate  of  tl*  property .  The  object  of  the  bill  is  soo^- 
thing  more :  it  is,  to  ascertain  from  him  what  amount  of  moa#y 
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or  securities  he  has  in  hand  arising  from  the  sales,  in  order  to  1831. 
have  the  fund  preserved  for  the  rightful  owners  and  not  suffer- 
ed to  go  into  the  hands  of  Wakely,  the  perpetrator  of  the  fraud. 
Dietericht  is,  therefore,  more  than  a  witness.  He  is  a  stake-  dietesicht. 
holder  or  depositary ;  and  the  fund  is  expressly  alleged  to  be 
in  ({anger  in  his  hands.  The  bill  even  charges  he  is  colluding 
with  Wakely. 

According  to  Lord  Eldon,  in  Fenton  v.  Hughes,  7  Yes.  289, 
auctioneers,  agents  to  sell  and  persons  of  that  description  are 
frequently  made  defendants  without  objection,  from  the  circum- 
stance of  their  holding  deposits  and  which  entitles  a  plaintiff  to 
relief  against  them ;  and  this  too  even  in  cases  where  it  is  very 
difficult  to  say  that  any  relief  is  to  be  prayed  against  them  at 
the  hearing.  I  think  it  is  very  clear,  under  the  circumstances 
alleged  in  the  bill,  that  the  demurrer  cannot  be  sustained 
upon  the  ground  of  Dietericht's  being  merely  a  witness. 

It  is  next  insisted,  that  this  defendant  is  not  bound  to  answer, 
because  any  discovery  he  could  make  would  not  entitle  the 
complainants  to  any  relief  in  this  court.  And  the  points  raised 
in  support  of  this  objection  are,  their  having  elected  to  prose- 
cute Forbush  and  Albert  at  law ;  also,  having  found  the  goods 
in  the  hands  of  Forbush  and  Albert,  the  remedy  is  exclusively 
at  law  either  by  action  of  replevin  or  trover  and  having  adopt* 
ed  one  of  those  remedies,  they  have  no  right,  at  the  same  time, 
to  look  after  the  money  or  proceeds  of  the  goods  in  the 
hands  Of  the  defendant  and  ask  him  to  bring  them  into 
court  or  call  upon  equity  to  interfere  in  order  to  protect  the 
fund.  I  apprehend  these  are  objections  with  which  the  defen- 
dant, Dietericht,  has  no  concern.  Whatever  objections  of  this 
sort  might  be  urged  by  Wakely,  the  pretended  owner  of  the 
goods  or  the  purchasers  Forbush  and  Albert,  it  appears  to  me 
the  auctioneer  has  no  right  to  make  them.  He  was  a  mere 
agent  in  this  transaction  (unless  he  chooses  to  admit  himself  a 
participator  in  the  alleged  fraud  and  embezzlement  by  Wake- 
ly;) and  is  to  be  regarded  in  the  light  of  a  stakeholder  of  the 
funds.  All  he  can  require  is  protection  and  indemnity  when- 
ever he  parts  with  the  money — and  these  he  will  have  if  he 
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1831.       brings  the  money  into  court  or  pays  it  over  as  the  court  shall 
direct. 
But,  admitting  that  the  defendant  has  a  right  to  raise  these 
».  objections,  I  am  still  at  a  loss  to  perceive  how  they  can  prevail: 
for,  although  the  complainants  have  thought  proper  to  pursue 
the  purchasers  for  the  recovery  of  the  goods  or  the  value  in 
damages  upon  the  ground  of  the  title  not  being  changed  by  the 
sale  at  auction,  should  they  fail  in  that  suit,  they  will  most  cer- 
tainly, according  to  the  statements  in  the  bill,  be  entitled  to  the 
money  produced  by  the  sale— as  a  trust  would  naturally  result 
by  reason  of  their  ownership  in  the  goods.   They  have,  there- 
fore, an  interest  in  the  fund  which,  although  at  present  only 
contingent,  may  become  absolute ;  and,  in  my  judgment,  it  is 
sufficient  for  them  to  call  upon  this  court  to  interfere  in  pre- 
serving the  property  pending  the  litigation  in  the  court  of  law 
and  until  it  can  be  ascertained  to  whom  the  money  rightfully 
belongs.    It  appears  to  be  a  case  peculiarly  fitted  for  the  exer- 
cise of  the  power  of  this  court;  and  I  should  deem  it  a  re- 
proach to  justice,  as  the  matter  now  stands,  were  I  not  to  inter- 
pose  for  the  purpose  of  preventing  the  defendant  from  pay* 
ing  over  the  proceeds  of  the  goods  to  Wakely  as  the  reward 
of  his  villany.    It  has  been  justly  observed,  that  if  the  demur- 
rer  should  be  allowed,  the  cause  would  be  at  an  end  as  to 
every  beneficial  purpose  and  fraud  would  triumph  over  ho 
nesty. 

The  court  of  chancery  wiQ  interpose  to  preserve  property 
in  dispute  pending  litigation  in  another  court,  where  the  pow- 
ers of  the  latter  are  insufficient  for  the  purpose.  This  is 
perfectly  well  settled :  King  v.  King,  6  Ves.  J.  172;  Morgan 
v.  Harris,  2  Bro.  C.  C.  121,  with  Eden's  notes,  ib.  129 ;  Atkin- 
son v.  Henshaw,  2  Ves.  $  B.  86;  and,  Ball  v.  Otimr,  ib.  96. 
Indeed,  it<has  become  a  familiar  head  of  equity  jurisdiction: 
Cooper,  146,  147;  Mitf.  8  ed.  109,  110.  And  this  court  wil) 
also  interpose  whenever  a  fond  which  is  the  subject  of  litiga- 
tion gets  into  the  hands  of  an  assignee  or  third  person  who 
has  no  interest  in  it,  where  there  is  the  least  danger  of  its  being 
lost  or  injured :  Haggerty  v.  Duane,  1  Paige's  C..R  321. 
Upon  the  whole,  I  am  of  opinion  there  is  enough  shown  to 
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entitle  the  complainant  to  the  aid  of  this  court  in  relation  to  the  1531. 
money  or  securities  in  the  hands  of  the  defendant ;  and  that 
he  is  bound,  upon  every  principle  of  justice  and  equity,  to 
answer  the  bill  As  it  stands,  he  is  charged  at  least  with 
connivance  at  the  fraud  of  Wakely  and  with  lending  himself 
to  his  purpose.  Without  imputing  to  him  any  improper  motive 
in  not  having  promptly  answered  the  bill,  I  shall  overrule  the 
demurrer,  with  costs ;  and  he  must  answer  and  pay  them  in 
twenty  days. 


Cram  vs.  Muxro. 


What*  a  tenant  covenanted  to  pay  all  taxes,  charges  and  asseiimtnta, 
ordinary  and  extraordinary,  which  might,  during  the  term  of  hit  lease,  be 
charged  or  assessed  upon  the  demised  property  or  upon  him  and  he  paid 
an  assessment  on  account  of  a  public  sewer,  for  which  a  prior  assess- 
ment had  beta  paid  by  his  landlord  before  the  lease  but  retained  to 
the  latter  with  interest  afterwards  on  account  of  an  erroneous  principle 
In  the  assessment :  Htldt  that  the  tenant  had  no  remedy  in  equity  upon  the 
rule  of  accident. 

Whether,  as  he  paid  the  assessment,  he  can  have  relief  in  equity  upon  the 
graved  ef  mistake :  Qufy. 


Thr  complainant  hired  of  the  defendant,  for  the  term  often  October  11, 
years,  four  lots  of  ground  fronting  on  Canal  street  in  the  city  of       1831. 
New  York,  at  an  annual  rent  of  five  hundred  dollars.  Landlordand 

Amongst  the  covenants  contained  in  the  lease,  it  was  provi-  Tenant 
dedr— a  that  the  complainant  should  well  and  truly  discharge  A********** 
"  and  pay  all  taxes,  charges  and  assessments,  ordinary  and 
"  extraordinary,  which  might,  during  the  said  term,  be  charged 
44  or  assessed  to  or  upon  the  said  demised  premises  or  to  or 
m  upon  any  part  or  parcel  thereof  or  to  or  upon  the  said  Peter 
"  Jay  Munro  his  heirs,  executors,  administrators  or  assigns, 
"  for  or  in  respect  to  the  demised  premises  or  any  part  thereof 
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"  or  in  respect  to  the  rents  thereof  by  force  or  in  virtue  of  any 
u  law  or  laws  made  or  thereafter  to  be  made  or  otherwise 
"  howsoever."  It  was  further  provided  by  the  lease,  that  in 
case  the  complainant  should  neglect  or  fail  to  keep  the  above 
covenant  and  other  covenants  on  his  part,  all  the  estate  and 
term  thereby  granted  should  cease,  determine  and  be  wholly 
void  and  of  no  effect  at  law  or  in  equity. 

The  complainant's  bill  stated,  that  in  the  year  1819  (long 
before  the  granting  of  the  lease  to  him)  an  assessment  "for 
building  a  sewer  in  Canal  street  had  been  imposed  on  the  four 
lots  of  ground,  amounting  to  one  thousand  two  hundred  and 
twenty-five  dollars,  which  the  defendant,  liis  lessor,  had  paid 
to  the  corporation  of  the  city  of  New  York ;  that  when  the 
complainant  agreed  to  take  the  lease  and  to  pay  the  rent  of 
five  hundred  dollars  and  to  perform  the  other  conditions  spe- 
cified, it  was  upon  the  footing  that  the  assessment  so  imposed 
had  been  paid  by  the  lessor  and  that  the  premises  demised 
were  discharged  from  all  assessments  and  taxes  for  the  building 
of  the  sewer,  and  such  he  insisted,  was  the  understanding  and 
agreement  of  the  defendant  at  the  time  of  the  contract  and 
execution  of  the  lease  and  that  he  fixed  the  rent  in  reference 
to  the  large  amount  which  he  had  paid  for  the  building  of  the 
sewer  and  which  the  complainant  agreed  to  pay  in  reference 
to  the  advantage  to  the  premises  by  reason  of  the  sewer.  It 
then  appeared,  that  in  the  month  of  September  1823,  the  cor- 
poration of  the  city  of  New  York  passed  an  ordinance  directing 
the  amount  of  the  assessment  which  had  been  collected  for 
building  the  sewer  to  be  refunded,  on  the  ground  of  an  erro- 
neous principle  having  been  adopted  in  the  laying  of  such 
assessment ;  and  the  defendant,  accordingly,  received  back  his 
one  thousand  two  hundred  and  twenty-five  dollars,  with  in- 
terest, from  the  corporation.  Afterwards,  a  further  proceeding 
was  had  according  to  law,  whereby  a  new  assessment  of 
four  hundred  and  sixty-nine  dollars  and  twenty-five  cents  was 
imposed  upon  these  lots  for  the  building  of  the  sewer,  which, 
having  been  confirmed  on  the  fifth  day  of  December  one 
thousand  eight  hundred  and  twenty-five,  the  complainant  paid  ; 
and  he  alleged  h«  was  compelled  to  pay  the  same  or  otherwise 
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must  have  suffered  a  forfeiture  of  the  lease  by  the  non-payment 
thereof,  which  would  have  been  attended  with  great  loss  to  him 
as  he  had  erected  buildings  and  put  up  fixtures,  at  a  great  ex- 
pense, for  carrying  on  his  business. 

The  object  of  the  bill  was  to  compel  the  defendant  to  bear 
the  amount  which  the  complainant  had  thus  paid,  with  in- 
terest 

A  demurrer  was  put  in  to  the  whole  bill :  on  the  ground  of 
a  want  of  equity  and  because  the  matter  was  cognizable 
at  law 


1831. 


Mr.  H.  Maxwell,  for  the  complainant. 
Mr.  W.'  N.  Dychnan,  for  the  defendant. 


The  Vice-Chaxcellor.  There  is  no  doubt  but  that  the  October  31. 
terms  of  the  covenant  are  sufficiently  broad  and  comprehensive 
to  embrace  every  assessment  yvhich  could  possibly  be  imposed 
upon  the  premises  during  the  term,  whether  for  any  thing  pre- 
viously done  or  which  might  subsequently  render  a  tax  or 
assessment  necessary ;  and  the  complainant  can  only  be  re- 
lieved from  the  apparent  obligation  of  his  covenant  to  pay  the 
assessment  in  question  upon  the  ground  of  mistake  or  acci- 
dent. 

4 

It  is,  in  the  first  place,  contended,  that  an  accident  has 
occurred  by  which  the  burthen  of  the  assessment  has  been 
unexpectedly  cast  upon  the  complainant  contrary  to  the  in- 
tention and  understanding  of  the  parties  when  the  agreement 
for  the  lease  was  made.  There  are  many  kinds  of  accident, 
however,  which  form  no  ground  for  equitable  relief.  As,  for 
instance,  between  a  landlord  and  tenant,  where  the  latter 
covenants  to  keep  the  premises  in  repair,  by  which  he  is  bound 
to  rebuild  in  case  of  a  destruction  by  fire :  a  court  of  equity 
will  not  relieve  him  from  the  legal  effect  of  his  covenant, 
although  the  destruction  was  purely  accidental.  So,  likewise, 
with  respect  to  rent — he  is  bound  to  pay  it  during  the  whole 
term  under  a  general  covenant  for  the  purpose,  although  the 
house  may  be  entirely  destroyed  by  fire  or  other  casualty,  even 


196 


1831. 


CASES  IN  THE 

where  he  is  exempt  from  the  obligation  to  rebuild  by  an  ex- 
ception in  his  lease ;  and  tins  also  is  an  accident,  from  the 
hardship  of  which  equity  affords  him  no  relief.  Such,  at  least, 
are  the  latest  decisions :  3  Anst.  687;  18  Yes.  115:  6  Mass, 
Rep.  63 ;  3  Call.  309 ;  and  see  2  Hen.  #  Mumf.  408. 

The  cases  in  which  equity  usually  extends  its  aid  on  the 
ground  of  accident  are,  where  an  instrument  on  which  a  right 
or  title  is  founded,  as  a  bond  for  example,  is  lost  or  has  been 
destroyed  or  where,  by  confusion  of  boundaries  of  lands,  a 
remedy  by  distress  for  rent  is  defeated  or  whenever,  by  acci- 
dent, a  person  is  prevented  from  asserting  in  the  courts  of 
ordinary  jurisdiction  rights  founded  on  principles  acknowledged 
by  those  courts.    In  every  such  case  a  court  of  equity  will 
interfere  to  supply  the  defect  occasioned  by  the  accident  and 
wijl  give  the  same  remedy  which  a  court  of  law  would  have 
given  if  the  accident  had  not  happened:  "Mitf.  3  ed.  91 ;  Cooper \ 
126.    There  is,  likewise,  another  case  which  comes  under  the 
head  of  accident  in  which  the  court  has  afforded  relief — where 
an  apprentice  fee  has  been  paid  and  the  master  becomes  a 
bankrupt  or  dies.     In  such  a  case  the  court  entertains  jurisdic- 
tion in  respect  to  the  accident  and  orders  a  return  of  part  of 
the  premium ;  but  it  is  said  to  be  only  in  favor  of  apprentices 
that  the  mere  circumstance  of  a  death  is  looked  upon  as  the 
species  of  accident  against  which  the  court  relieves :  1  Mad. 
€h.  Pr.  39,  40. 

From  what  has  been  thus  adduced  in  relation  to  accident,  as 
a  ground  of  equitable  interposition,  it  appears  to  be  confined  to 
cases  where  a  party  is  prevented  from  pursuing  his  ordinary 
remedy  at  law  or  of  availing  himself  of  rights  founded  on 
acknowledged  principles,  which,  but  for  the  accident,  he  might 
have  enforced  at  law  or  in  the  particular  case  of  an  apprentice, 
where,  by  the  death  or  inability  of  the  master  to  pursue  his 
business,  the  former  is  deprived  of  the  advantage  which  he 
was  to  derive  from  the  personal  instruction  of  the  latter.  It 
has  nothing  to  do  with  the  case  of  a  covenant  or  contract 
whereby  a  party  has  bound  himself  to  the  performance  of  cer- 
tain acts  or  a  particular  duty  and  unforeseen  events,  within 
the  scope  of  his  covenant,  have  arisen  which  impose  upon 
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him  an  additional  burthen  or  duty.  In  such  a  case  it  appears  1831. 
to  me  impossible  to  say  that  equity  can  interfere*  The  reason 
is,  the  party  should  have  guarded  himself  by  providing  in  his 
contract  against  contingencies ;  and,  having  omitted  to  do  so,  xcinta. 
he  must  put  up  with  the  loss  if  a  loss  occurs.  If  the  court 
should  attempt  relief  in  such  cases,  it  might,  with  equal  pro- 
priety, be  called  upon  to  interfere  in  every  case  of  disappoint- 
ment and  hardship  resulting  from  a  contract  however  fair  at 
the  time  it  was  made.  Such  a  practice  could  not  be  tolerated. 
But  it  is  said,  if  not  a  case  of  accident,  it  is,  at  least,  a  case 
of  mistake — the  parties  both  supposing  at  the  time  the  contract 
was  made  that  no  other  assessment  for  constructing  the  sewer 
than  the  one  already  paid  for  by  the  defendant  would  ever  be 
imposed ;  and  in  express  reference  to  the  fact  they  fixed  the 
rent  and  made  their  agreement.  I  am  not  at  present  prepared 
to  determine  whether  there  is  not  some  foundation  for  equitable 
relief  in  this  point  of  view  upon  the  allegations  contained  in 
the  bill,  and  I  should,  perhaps,  be  doing  the  complainant  injus- 
tice to  turn  him  out  of  court  upon  his  own  explanation  of  the 
case.  I  might  have  less  difficulty  upon  this  point,  were  it  not 
for  the  statement  of  his  having  been  compelled  to  pay  the  new 
assessment  of  four  hundred  and  sixty-nine  dollars  and  twenty- 
five  cents  or  otherwise  to  have  suffered  a  forfeiture  of  the  lease 
by  the  non-payment  thereof.  This  allegation  seems  to  ne- 
gative, in  some  measure,  the  idea  of  such  a  mistake  as  the 
court  can  relieve  against,  because,  if  a  mistake  existed  which 
would  have  authorized  the  court  to  reform  the  contract, 
there  could  be  no#  forfeiture  of  the  lease  by  the  non-payment 
of  the  assessment ;  and,  for  him  to  admit  his  being  bound  to 
pay  or  to  forfeit  his  lease,  is  an  apparent  contradiction  to  his 
present  assertion  of  an  equitable  claim  upon  the  defendant. 

Nevertheless,  taking  this  allegation  in  the  qualified  sense  in 
which  it  must  be  received,  when  t ead  in  connection  with  the  . 
previous  statement,  it  does  not  entirely  overthrow  the  com- 
plainant's case. 

After  a  full  consideration  of  this  point,  I  cannot  bring  my 
mind  to  the  conclusion  that  the  bill  is  entirely  destitute  of  equity ; 
and  I  shall  not,  therefore,  allow  the  demurrer.    But,  I  appro* 
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1831.  hend  the  complainant  will  find  it  advisable  to  amend  his  bill, 
in  order  to  do  away  the  apparent  contradiction  upon  the  face 
of  it,  by  alleging-  more  distinctly  the  mistake  now  set  up  so  as 
GASDQIS&.    to  entitle  him  to  relief  on  this  ground. 

I  shall,  on  this  account,  permit  the  defendant  to  withdraw  his 
demurrer  and  give  the  complainant  leave  to  amend  his  bill,  if 
he  shall  think  proper,  (since  it  is  not  a  sworn  bill.)  I  am  war- 
ranted in  this,  by  the  course  adopted  in  Hunt  v.  Ronsmanier, 
when  that  case  for  the  first  time  came  before  the  court  upon 
demurrer:  2  Mason,  244. 

Let  an  order,  therefore,  be  entered,  allowing  the  defendant 
leave  to  withdraw  his  demurrer,  with  liberty  to  the  complai- 
nant to  amend  his  bill,  if  he  shall  think  proper,  within  ten  days; 
but  if  the  bill  be  not  so  amended,  the  demurrer  is  to  be  considered 
as  overruled  and  the  defendant  to  answer  in  twenty  days  after 
the  expiration  of  the  time  for  amending  has  expired.  The 
Costs  are  to  abide  the  event  of  the  cause. 


Garkiss  and  another  t>*.  Gardiner,  administrator,  &c.  of 
M'Lachlax,  deceased  and  others. 


Where  part  of  an  intestate's  estate  consisted  of  stock  and  the  administrator, 
in  1819,  had  it  transferred  into  his  own  name,  received  the  dividends  for 
years  and  mingled  them  with  his  own  monies  without  being  enabled  to 
separate  them :  Held,  that  he  was  a  trustee  of  the  stock  for  the  next  of  kin, 
must  account  for  the  dividends  pro  tanto,  and  be  charged  with  interest  upon 
the  dividends  from  the  times  (hey  were  respectively  received.  The  accounts 
of  the  stock  were  to  be  stated  from  1819 ;  and  if  the  administrator  had  since 
sold  out  and  invested  the  avails  elsewhere,  they  were  to  be  followed  and 
whatever  dividends  or  income  he  had  received  from  reinvestments  were, 
also,  to  be  accounted  for  with  interest. 

As  a  general  rule,  executors,  administrators  and  trustees  are  liable  to  pay  sim- 
ple interest  where  they  unnecessarily  retain  the  money  in  their  Jiands,  hold 
it  an  unreasonable  time,  mix  it  with  their  own  private  funds,  use  it  in  tho 
way  of  trade  or  derive  tiny  personal  advantage  from  it. 

It  is  only  in  special  cases  and  under  peculiar  cironautanees,  which  must  be 
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prored,  that  interest  is  to  be  compounded  against  them.    It  is  conBoed  to         1831. 
cases  of  wilful  omission  of  duty  and  is  not  adopted  in  a  ease  of  negligence.      .  **  v^' 
A  person  in  a  fiduciary  situation  shall  never  be  permitted   to  make  gain  to      GARNISS 
himself  of  the  trust  property  in  his  handi.  V, 

GARDINER. 


This  cause  came  before  the  court  upon  exceptions  taken  on  Oct.  12, 13. 

|QO|       | 

both  sides  to  the  master's  report. 

^tsssV^^^^pjai^ 

Jldministra- 
Hr.  A.  Burr,  for  the  complainants.  '     tor. 

Liability  jot 

Mr.  W.  N.  Dyckman,  and  Mr.  &  A.  TakoU  for  David  inUr«u 
Gardiner. 

It  will  be  unnecessary  to  detail  the  circumstances  of  this 
case,  as  the  only  general  important  principle  arose  upon  the 
accounting  of  the  defendant,  David  Gardiner,  as  administrator, 
&c.  of  Alexander  M'Lachlan  deceased:  whether  he  should  be 
charged  with  interest,  and  if  so,  should  it  be  simple  or  com- 
pound interest  ? 

Upon  this  point  in  the  cause,  the  following  observations  were 
made  by 

The  Vice-Chancellor.  The  complainants,  by  their  second  February  15, 
exception,  object  to  the  report  of  the  master,  because  he  has  *oo*. 
not  made  up  the  account  of  moneys  in  David  Gardiner's  hands, 
with  annual  rests  or  so  as  to  give  the  next  of  kin  the  benefit  of 
interest  upon  the  semi-annual  dividends  which  it  is  alleged  this 
defendant  has  constantly  received  upon  the  stocks  in  which 
the  moneys  of  the  estate  were  invested.  The  master,  after 
ascertaining  the  balance  up  to  the  31st  day  of  December,  1819, 
has  charged  the  defendant  with  simple  interest  from  that  time 
to  the  date  of  his  report. 

The  defendant,  Gardiner,  also  objects  to  the  report,  because 
no  interest  ought  to  be  charged  against  him.  He  is  manifestly 
wrong.  He  ought  not  to  go  without  being  charged  with 
something  more  than  the  capital :  because  he  has  derived  an  in- 
come from  the  estate  ever  since  it  has  been  in  his  hands.    In- 
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1831.  deed,  it  becomes  a  very  serious  question,  whether  he  ought  not 
\o  be  charged  with  more  than  simple  interest  for  eleven  years 
and  upwards,  during  which  time  he  has  held  the  capital. 
oarbiner.  As  a  general  rule,  executors,  administrators  and  trustees  arc 
liable  to  pay  siipple  interest  where  they  unnecessarily  retain 
the  money  in  their  hands,  hold  it  an  unreasonable  time,  mix  it 
with  their  own  private  funds,  use  it  in  the  way  of  trade  or  de- 
rive any  personal  advantage  from  it. 

It  is  only  in  special  cases  and  under  peculiar  circumstances, 
which  must  be  proved,  that  interest  is  to  be  compounded  against 
them.  * 

In  the  case  of  Raphael  v.  Boehm,  11  Yes.  92,  an  executor 
was  expressly  directed  by  his  testator's  will  to  place  out 
money  at  interest  in  order  that  it  might  accumulate.  But,contrary 
to  this  direction,  he  kept  the  money  himself.  The  court  allowed 
compound  interest  against  him.  The  same  thing  was  done  in 
the  court  of  chancery  of  South  Carolina,  in  Bowks  v.  Drayton, 
1  Desau.  489,  and  Edmonds  v.  Crenshaw  ty  M'Morries,  Har- 
per's Eq.  Ca.  224. 

It  would  seem,  however,  that  the  allowance  of  compound 
interest  is  to  be  confined  to  cases  of  wilful  omission  of  duty 
and  ought  not  to  be  adopted  where  the  executor,  administrator 
or  trustee  has 'only  been  negligent:  see  Tebbs  v.  Carpenter, 
1  Mad.  R.  290,  where  Raphael  v.  Boehm  and  other'  English 
cases  are  reviewed. 

Where  an  executor,  administrator  or  trustee  converts  the 
trust  money  to  his  own  use  and  employs  it  in  trade  or  business, 
making  profits  of  which  he  refuses  to  give  any  account,  he  may 
be  charged  with  compound  interest.  In  Schieffelin  v.  Stewart,  I 
John.  C.  R%  620,  a  computation  of  compound  interest  was  re- 
sorted to,  in  order  to  meet  the  profits  which  an  administrator 
had  made  out  of  the  trus^property  and  which  he  would  not 
disclose.  This  principle  is  founded  upon  the  doctrine,  that  a 
person  standing  in  a  fiduciary  situation  shall  never  be  permitted 
to  make  gain  to  himself  of  the  trust  property  in  his  hands.  In 
J)e  Peyster  v.  Clarkson,  2Wend.  77,  it  was  contended  arguendo 
that  Schieffelin  v.  Stewart  and  the  English  cases  there  cited 
were  not  supported  by  authority.     The  court  of  errors,  how 
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ever,  expressed  no  opinion  upon  the  point,  as  the  cause  was        1831. 
decided   upon    another  ground.      The  case  of  Schieffclin  v. 
•  Stewart  has  not  been  overruled;  and,  as  far  as  my  observation 
extends,  it  stands  as  an  authority  to  be   followed  in  similar  gaxdhhul 
cases. 

The  whole  doctrine  underwent  an  examination  in  Wright  v. 
Wright,  2  M'CorcFs  C.  R.  185, where  Schieffelin  v.  Stewart  was 
cited.  Nott,  J.,  in  delivering  the  opinion  of  the  court  of  ap- 
peals, expressly  admits  there  are  cases  where  common  justice 
requires  compound  interest  to  be  allowed  and  where  great 
injustice  would  otherwise  be  done.  Ajjd  he  states  the  only 
difficulty  to  be,  in  drawing,  with  precision,  the  line  of  distinc- 
tion between  those  cases  to  which  the  rule  should  or  should 
not  be  applied. 

In  the  case  before  the  court,  one  hundred  and  forty-five 
shares  of  Manhattan  Bank  stock,  amounting  to  eight  thousand 
seven  hundred  dollars  and  belonging  to  the  estate  of  Alexander 
M'Lachlan,  were  transferred  in  1819  on  the  books  of  the  bank 
to  the  name  of  the  administrator,  the  defendant,  David  Gardi- 
ner. He  admits  those  shares  were  standing  in  his  name  at  the 
time  of  putting  in  his  answrer ;  and,  that  he  received  the  divi- 
dends. He  further  admits,  that  the  moneys  received  by  him  on 
account  of  the  personal  estate  and  including  the  dividends  upon 
the  Manhattan /stock  (after  disbursements  as  administrator) 
were  mingled  with  his  own  moneys  and  used  and  appropriated 
by  him  as  his  occasions  required :  but  having  kept  no  separate 
account  relative  to  those  moneys,  he  cannot  set  forth  how,  at 
all  times,  the  same  have  been  disposed  of,  vested  or  employed. 
The  stock  must  be  considered  as  held  in  trust  for  the  next  of 
kin ;  and  he  ought  to  account  for  the  dividends  pro  tanto. 
Upon  the  strength  of  the  admission  that  such  dividends  have 
been  used  and  appropriated  by  him  as  his  occasions  required, 
he  ought  to  be  charged  with  interest  upon  the  several  dividends 
from  the  times  they  were  respectively  received.  On  this  prin- 
ciple the  account  should  be  stated  from  the  year  1819,  upon 
the  one  hundred  and  forty-five  shares  of  Manhattan  stock.  If 
the  defendant  has  since  sold  out  the  stock  and  invested  the 
money  elsewhere,  it  should  be  followed  and  whatever  divi- 
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1831  v  dends  or  income  he  has  received  from  reinvestments  ought,  in 
Jike  manner,  to  be  accounted  for  with  interest.  This  mode  of 
computation  does  not  require  annual  rests.  It  does  not  convert 
hendrick-  interest  into  principal  for  the  purpose  of  computing  interest 
•  son.  upon  the  whole  as  principal  from  year  to  year  and  thereby 
charge  the  defendant  with  compound  interest.  It  only  charges 
him  with  the  sums  he  may  have  received  from  time  to  time 
and  with  lawful  interest  on  each  sum  from  the  time  it  was  re- 
ceived to  the  making  of  the  master's  report.  This,  added  to 
the  capital  or  value  of  the  investment,  will  then  constitute  the 
property  in  his  hands  to  be  distributed.  Such  a  mode  will  not 
be  at  variance  with  the  directions  which  were  given  by  the 
late  Chancellor  in  Clarkson  v.  De  Peyster,  which  were  sanc- 
tioned by  the  court  of  errors. 


Ferris  vs.  Hendrickson  and  Williamson,  Executors  of  Wil- 
liamson, who  was  an  Executor  and  Devisee  of  Rem  Wil- 
liamson. 


A  person  who  suffers  himself  to  do  an  unlawful  act,  whereby  another  is  injur- 
ed, shall  make  satisfaction.  Therefore :  where  a  mdrtgage  was  made  to 
F.  who  took  an  assignment  of  a  prior  mortgage  from  W.  but  did  not  get  it 
recorded  and  W.  was  afterwards  induced  to  acknowledge  satisfaction '  of 
the  mortgage  which  he  had  assigned,  whereby  F.'s  security  was  overreach- 
ed by  an  intermediate  judgment:  Held,  that  W.'s  estate  should  make  re- 
paration. 


October  IS.  &*  *he  fourteenth  day  of  May  one  thousand  eight  hundred 

1831.  and  twelve,  one  William  Foster  executed  a  mortgage  in  fee  of 

*-  -""*  certain  real  estate  in  the  city  of  New  York,  of  which  he  was 

overreached  sei^d  *n  fee>  to  ^em  Williamson  of  Kings  county,  to  secure 

by  the  act  of  the  payment  of  one  thousand  and  one  hundred  dollars  with  in- 

the  assignor  terest.    This  mortgage  was  duly  acknowledged  and  registered 

*j  amor  gage.  aj)QUt  tjie  tjme  Qf  jtg  {jate^ 
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Afterwards,  on  the  third  day  of  September  one  thousand      4831. 
eight  hundred  and  fourteen,  the  complainant  agreed  to  lend  to      v-*v-*/ 
Foster  two  thousand  one  hundred  dollars  on  mortgage  of  the 
same  premises,  a  portion  of  the  money  to  be  applied  to  the  pay-  hewdrick- 
ment  of  the  mortgage  held  by  Williamson  upon  its  being  as-         sow. 
signed  to  the  complainant  to  stand  as  a  security  collateral  to 
the  new  bond  and  mortgage.    With  this  understanding,  a  bond 
and  mortgage  were  made  and  executed  by  Foster  to  the  com- 
plainant for  the  whole  sum  of  two  thousand  one  hundred  dol- 
lars with  interest ;  and  being  duly  acknowledged,  the  mortgage 
was  put  upon  record  on  the  fifth  day  of  the  same  month.    The 
complainant  paid  to  Foster  all  the  money,  except  the  amount 
due  on  Williamson's  mortgage,  which  he  retained  until  the  as- 
signment could  be  procured. 

On  the  twenty-eighth  day  of  September  in  the  same  year, 
the  assignment  was  procured  of  the  Williamson  mortgage, 
drawn  upon  the  back  of  the  mortgage  itself,  executed  by  Wil- 
liamson tinder  his  hand  and  seal,  and  witnessed  by  his  son  Ste- 
phen B.  Williamson .  and  also  by  Foster,  the  mortgagor.  It 
purported,  that  for  the  consideration  of  one  dollar  to  him  in 
hand  paid,  and  that  the  mortgage  might'  stand  as  a  security  to 
the  complainant  for  moneys  loaned  to  the  mortgagor,  he,  Wil- 
liamson, thereby  assigned,  transferred  and  set  over  the  mort- 
gage and  bond,  with  the  appurtenances,  to  the  complainant ;  to 
hold  to  him  -and  his  assigns  in  the  same  and  in  as  beneficial  a 
manner  as  the  mortgagee  might  or  could  hold  it  without  such 
transfer ;  but  with  a  declaration  that  the  mortgagee  or  his  re- 
presentatives were  never  to  be  accountable  in  any  manner 
for  the  mortgage  money  or  any  part  thereof. 

The  assignment  was  delivered  to  the  complainant  on  or 
about  the  day  of  its  date  ;  and  the  money  which  he  had  held 
to  meet  this  object  was  at  the  same  time  paid  over.  Whether 
he  paid  it  to  Williamson  or  to  Fosfer  was  made  a  question  in 
the  cause  and  considerable  importance  was  attached  to  it. 

The  complainant  held  the  mortgage  so  assigned  to  him  with- 
out ever  recording  the  assignment. 

A  judgment  ibr  a  sfnall  amount  had  been  recovered  against 
Foster  in  the  court  of  common  pleas  for  the  city  *f  New  York, 
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1881.  which  he  represented  was  paid,  although  it  stood  open  of  re- 
cord against  hiixi ;  and  at  the  time  of  executing  the  mortgage 
lo  the  complainant,  he  made  oath  that  the  property  was  free 
from  all  incumbrances,  save  such  last  mentioned  mortgage. 
son.  Notwithstanding  which,  Foster,  shortly  afterwards,  connived 
with  one  Nott,  who  appeared  to  have  a  control  of  the  judg- 
ment, and  permitted  an  execution  to  be  issued  and  the  pro- 
perty covered  by  the  mortgages  to  be  advertised  for  sale  by 
the  sheriff.  It  was  sold  under  the  execution  on  the  fifth  day 
of  October  one  thousand  eight  hundred  and  fourteen  and 
purchased  by  Nott  for  a  small  sum,  who  obtained  a  title  from 
the  sheriff  and  thus  overreached  the  mortgage  which  had  been 
given  directly  to  the  complainant;  and  Hy  virtue  of  such  title 
the  property  afterwards  passed  into  the  hands  of  others  who 
claimed  to  hold  and  did  hold  as  bona  fide  purchasers. 

In  order,  however,  to  render  the  title  which  Nott  had  ac- 
quired by  the  sheriff's  sale  available,  he  and  one  Morrell,  hav- 
ing ascertained  that  the  complainant  ha'd  omitted  to  record  the 
assignment  made  by  Williamson  of  the  first  mortgage,  applied 
to  the  latter  for  a  certificate  or  satisfaction  piece  to  cancel 
such  mortgage,  and  succeeded  in  persuading  him  to  sign  a  cer- 
tificate in  the  usual  form,  bearing  date  the  eleventh  day  of  Oc- 
tober one  thousand  eight  hundred  and  fourteen.  By  means  of 
this  and-on  the  twenty-sixth  of  the  same  month  the  mortgage 
was  cancelled  of  record :  without  the  knowledge  of  the  com- 
plainant, who  thereby  was  deprived  of  all  the  benefit  of  the 
original  mortgage  which  he  held  by  assignment  and  of  the  se- 
curity of  the  second  mortgage  in  consequence  of  the  sheriff's 
sale. 

By  this  fraudulent  combination  and  proceeding  on  the  part 
of  Foster  and  his  colleagues,  the  complainant's  mortgage  debt 
was  entirely  lost  to  him,  unless  he  could  compel  the  defendants, 
who  represented  Williamson's  estate,  to  make  go6d  the  amount 
of  the  cancelled  mortgage ,-  ajid  this  was  the  object  of  the  pre- 
sent suit. 

A  decree  was  at  first  obtained  by  default,  but  the  execution 
upon  it  was  stayed  upon  Rem  Williamson's  bringing  two  thou- 
sand dollars  into  court ;  and  he  had  leave  to  answer. 
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Bern  Williamson  died  without  having  answered  the  bill ;       1831. 
and  the  complainant,  by  bill  of  revivor  and  supplement,  made      y*—*~m' 
Stephen  B.  Williamson,  his  executor  and  devisee,  a  defendant, 
who  answered  the  bill.     In  this  answer,  (among  other  things)  hejidrick- 
he  alleged,  that  in  August  one  thousand  eight  hundred  and        son. 
fourteen,  Foster  proposed  to  take  up  the  bond  and  mortgage 
and  to  give  Rem  Williamson  another  in  lieu  thereof  on  his 
place  at  Success ;  that  Rem  Williamson  agreed  thereto,  took  a 
new  bond  and  mortgage  and  gave  up  the  one  in  question  in 
this  suit ;  that  this  defendant  believed  the  said  bond  and  mort- 
gage Were  taken  away  by  Foster ;  that  soon  after,  Foster  apd 
another  man  called,  with  an  endorsement  on  the  bond  and  mort- 
gage in  question  in  this  suit,  and  requested  Rem  Williamson  to 
sign  it;  that  he,  at  first,- declined,  but  being  pressed,  signed  it 
and  believed  he  signed  it  as  a  witness ;  that  a  short  time  after, 
two  persons  called  on  Rem  Williamson,  who  stated  their  names 
to  be  Nott  and  Morrell,  and,  after  being  pressed  by  them,  he 

i 

signed  a  certificate  to  cancel  the  said  mortgage ;  that  the  de- 
fendant did  not  believe  Rem  Williamson  knew  how  his  cancel- 
ling the  mortgage  would  impair  any  security  of  the  complain- 
ant; that  the  said  Rem  was  then  about  seventy-six  years  of 
age,  uneducated,  ignorant  of  the  consequences  and  did  not 
believe  he  was  doing  wrong. 

This  Stephen  B.  Williamson  died  while  the  suit  was  pro- 
gressing and  the  present  defendants,  his  executors,  were  made 
parties.  In  their  answer,  they  admitted  assets  (over  and  above 
the  two  thousand  dollars  paid  into  court)  sufficient  to  satisfy 
any  demand  brought  against  Rem  Williamson. 

The  evidence  on  the  part  of  the  complainant  showed  that  he 
would  not  and  did  not  part  with  so  much  of  the  money  (agreed 
to  Mflent)  as  was  sufficient  to  take  up  the  mortgage  held  by 
Williamson  until  it  was  assigned  and  delivered  to  him ;  that 
by  the  agreement  of  Foster,  under  the  advice  of  counsel,  the 
intention  was,  not  to  cancel  the  mortgage  upon  paying  the 
amount  to  Williamson,  but  for  the  complainant  to  hold  it  as  a 
subsisting  security  collateral  to  the  bond  and  mortgage  which 
he  was  taking  from  Foster;  that  in  pursuance  of  their  arrange- 
ment, the  mortgage  was  brought  to  the  complainant's  counsel, 
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1831.        who  wrote  the  assignment  on  the  back  of  it  and  in  whose  hand* 
WvW       the  money  was  placed  for  the  purpose  of  being  paid  over;  that 
the  mortgage,  with  the  assignment  thus  written,  was  taken  back 
hkkdrick-  t°  Williamson,  who  thereupon  executed  the  assignment  in  pre- 
son.        sence  of  his  son  and  of  Foster,  both  of  whom  then  returned, 
(the  former  acting  as  the  ag^nt  of  his  father  in  the  transaction) 
„  and  delivered  the  mortgage  and  assignment  to  the  complain- 
ant's counsel,  who  immediately  paid  over  the  money  to  the  son, 
on  behalf  of  the  father,  the  assignor. 

The  evidence  on  the  part  of  the  defendants  tended  to  show, 
that  the  transaction  took  a  different  course  ;  that  Foster,  in  fact, 
received  the  money  ;  that  Williamson  had  nothing  to  do  with 
the  complainant ;  that  Foster  had  given  to  Williamson  a  mort- 
gage on  a  farm  at  North  Hempstead  and  for  the  same  debt  in 
the  place  of  the  present  mortgage,  which  was  thereupon  given 
up  to  Foster ;  and  that,  at  his  request,  Williamson  afterwards 
executed  the  assignment  and  delivered  it  to  Foster,  without  re- 
ceiving any  money  from  the  complainant. 

Mr.  Robert  Bogardus,  on  the  part  of  the  complainant,  argu- 
ed, that  as  Rem  Williamson  assigned  the  bond  and  mortgage 
from  Foster  to  him  in  order  to  stand  as  security  to  the  com- 
plainant for  the  amount  contained  in  them  and  having  chosen 
to  discharge  the  same  and  thereby  defeated  the  sefurity,  his 
estate  is  accountable  in  equity  to  the  complainant  for  the 
amount.  His  interfering  with  the  assigned  security  was  a 
fraud  upon  the  complainant.  And  the  counsel  also  Gited  1 
Chatty's  PL  55,  56,  78,  79  ;  1  Rev.  Laws  of  1813,  p.  311 ;  1 
Saunders,  216. 

Mr.  Peter  A.  Jay,  for  the  defendants. 

Rem  Williamson  did  not  acknowledge  satisfaction  of  his 

mortgage. with  a  fraudulent  intent.    The  complainant  has  not 

*  shown  he  sustained  a  loss  by  means  of  Rem  Williamson's  acts. 

The  complainant  is  entitled  to  no  remedy  against  the  execu- 
tors. This  is  a  demand  founded  on  a  wrong,  which  dies  with 
the  wrong  doer :  1  Ckitty,  77.    The  assignment  contained  no 
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warranty;  and  if  Williamson  had  sold  the  same  land  twice,        1881. 
the  first  purchaser  could  have  recovered  nothing  against  him, 
even  though  he  had  lost  the  land  through  his  own  neglect  in 
not  recording  his  deed.     The  complainant  is  not  entitled  to  re*  hbnprick- 
lief  for  an  injury  occasioned  by  his  own  neglect.    Even  if  Rem        son* 
Williamson's  son  was  a  party  to  a  fraud,  the  complainant  can- 
not have  relief  against  the  estate  of  Rem  Williamson. 

Thb  Vice-Chancellor.  There  is  no  reason  to  suppose  October  81. 
nor  indeed  is  it  contended  that  Rem  Williamson,  the  assignor 
of  the  mortgage,  had  any  fraudulent  intention  or  design  of  in- 
juring the  complainant  by  giving  the  certificate  in  the  manner 
he  did.  He  was  an  old  man,  and  probably  forgetful  qnd  igno- 
rant of  consequences,  and,  therefore,  misled  by  the  artful 
persuasions  of  the  designing  knaves  who  beset  him  on  the 
occasion. 

The  complainant  has  also  been  remiss :  in  the  first  place,  in 
not  seeing  that  the  judgment  was  satisfied  of  record  •  before  he 
advanced  one  dollar  of  his  money  to  Foster  or  in  not  discover- 
ing the  sheriff's  advertisement  of  sale  and  putting  a  stop  to  this 
proceeding  before  it  was  too  late ;  and,  secondly,  in  not  placing 
the  assignment  from  Williamson  upon  record.    Had  he  attend- 
ed to  the  first,  he  would  have  saved  the  whole  of  his  money ; 
and  had  he  taken  the  latter  precaution,  he  would  have,  at  least, 
prevented  the  loss  of  the  eleven  hundred  dollars  for  which  the 
assigned  bond  and  mortgage  were  given.    He  was  not  bound, 
however,  to  record  the  assignment    It  was  a  valid  instrument 
without  being  recorded ;  and  the  security  of  the  bond  and 
mortgage  were  not  lessened  by  the  omission,  except-  so  far  as 
the  acts  of  the  assignor  might  tend  to  impair  or  endanger  it. 
The  Assignee  had  a  right  to  repose  upon  the  integrity  of  the 
assignor  not  to  do  any  act  to  defeat  the  security ;  and  it  cer- 
tainly can  never  lie  in  his  breast  to  say,  that  the  assignee  of  the 
mortgage  should  have  protected  himself  against  the  subsequent 
acts  of  the  assignor  by  recording  the  assignment.    Hence,  the 
defendants  cannot  avail  themselves  of  any  imputable  careless* 
ate*  or  remissness  of  the  complainant  in  this  respect  in  order 

18 
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1831.       to  rid  their  estate  from  liability  to  make  restitution,  if,  by  any 
*  — "■"      act  of  their  testator,  the  liability  has  been  incurred. 
.  In  the  absence  of  all  intentional  fraud  on  his  part,  it  is  insist* 

ttsif  prick-  ed,  that  he  did  not  become  liable  to  make  good  any  portion  of 
Mir.  the  complainant's  loss,  I  can  perceive  no  difference,  however, 
as  to  the  rights  of  an  injured  party,  whether  a  man  intends  to 
4tct  fraudulently  or  suffers  himself  to  be  the  victim  of  the  fraud 
of  others,  if,  by  his  act,  a  loss  or  injury  is  sustained.  In 
a  moral  point  of  view  there  is  a  great  difference,  but  the  injury 
is  the  same  and  requires  equal  reparation,  so  far  as  human 
laws  are  concerned  j  and  this  too,  whether  the  act  proceeds 
from  a  premeditated  design  to  do  wrong  or  from  carelessness 
or  ignorance  of  the  consequences.  If  a  man  will  permit  him- 
self to  be  the  dupe  of  others  and  voluntarily  do  an  unautho- 
rized act  or  one  which  he  had  no  right  to  perform,  and  by  which 
an  innocent  person  suffejs,  there  can  be  no  reason  why  he  should 
not  make  good  the  loss  to  the  injured  party.  Arguing  in  this 
way,  I  think  the  present  case  resolves  itself  into  the  question, 
whether,  after  the  assignment  to  the  complainant,  the  assignor 
had  any  right  to  interfere  with  or  control  the  effect  of  the  mort- 
gage without  the  knowledge  or  consent  of  the  assignee  ? 

It  is  said,  in  the  first  place,  the  mortgage  was  paid  off  and 
satisfied  to  Williamson  by  Foster  and  not  by  the  complainant : 
and,  therefore,  it  had  become  functus  officio,  was  no  longer  a 
subsisting  security,  and,  consequently,  Williamson  might  law- 
fully cancel  it  of  record.  This  brings  up  the  question  of  fact 
before  alluded  to. 

The  weight  of  evidence,  as  to  the  course  of  the  transaction, 
is,  in  my  judgment,  decidedly  in  favor  of  the  complainant ;  and 
it  appears  to  me,  that  the  facts  proved  by  the  defendants,  from 
which  their  version  of  it  might  be  inferred,  may  be  very-easily 
reconciled  with  the  more  positive  proof  on  the  part  of  the  com- 
plainants and  with  the  state  of  facts  which  such  proof  presents. 
But,  from  the  view  which  I  have  taken  of  the  case,  it  appears 
to  me  not  material  which  way  the  matter  is  considered.  And 
even  taking  the  transaction  to  be  as  represented  by  the  defen- 
dants, I  think  there  is  enough  to  entitle  the  complainant  to  th* 
relief  he  seeks.     He  took  the  assignment  indubitably  for  the 
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purpose  of  keeping  the  mortgage  alive  as  a  subsisting  Hen  upon  1831. 
the  property  and,  as  is  expressed  on  the  face  of  the  instrument, 
to  stand  as  a  security  to  the  complainant  for  moneys  loaned  to 
Foster.  This  was  not  only  in  accordance  with  Foster's  pre- 
vious agreement,  but  by  and  with  his  subsequent  concurrence,  son. 
exemplified  by  his  attestation  as  a  subscribing  witness;  and  it 
must  be  taken  for  granted  that  Rem  Williamson,  the  mortgsu 
gee,  was  made  acquainted  with  their  arrangement  and  under- 
stood the  object  so  to  be  when  he  executed  the  assignment. 
There  is  no  pretence  but  that  it  was  read  and  fully  explained 
to  him.  His  son,  Stephen  B.  Williamson,  who  afterwards  suc- 
ceeded to  his  estate  and  became  his  executor,  lived  with  his 
father  at  the  time  and  was  present  when  the  assignment  was 
executed  and  became  a  subscribing  witness  to  it.  He  must  be 
presumed  to  have  acquired  an  understanding  of  what  his  fa- 
ther was  doing ;  and  he  was  capable  of  advising  him  against 
a  wrong  act,  had  he  discovered  one. 

They,  then,  knew  or  ought  to  have  known  that  the  mort- 
gagee parted  with  all  his  interest  in  and  power  over  the  mort- 
gage and  that  the  complainant,  by  virtue  of  the  assignment, 
became  the  beneficial  owner  of  Jt  as  a  subsisting  mortgage 
and  was  vested  with  all  the  rights  and  attributes  which  be- 
longed to  a  mortgagee.  The  original  mortgagee  could  not 
lawfully  afterwards  exercise  any  act  over  the  mortgage  with- 
out the  consent  of  the  substituted  owner.  He,  however,  takes 
it  upon  himself,  in  about  a  fortnight  afterwards,  to  certify  that 
it  was  paid  off  and  discharged,  and  thereby — and  without  the 
knowledge  or  consent  of  the  complainant — it  was  cancelled  of 
record ;  and  the  complainant  deprived  of  the  benefit  of  the 

security. 

Admitting  both  parties  to  have  been  equally  innocent:  which 
ought  to  bear  the  loss  ?  Upon  every  principle  of  justice  and 
equity,  he  whose  act  was  the  occasion  of  it. 

Various  other  points  were  raised  upon  the  argument  on  the 
part  of  the  defendants,  which  I  have  considered ;  but  none  of 
them  appears  to  be  sustained.  It  is  unnecessary  to  notice  them 
further,  since  I  am  satisfied  the  interference  of  Rem  William- 
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1881.  son,  from  whatever  motive,  in  discharging  the  mortgage  after 
the  assignment  to  the  complainant,  was  an  unauthorized  and 
improper  act  and  has  produced  the  loss  of  so  much  of  the 
geimjbhaw.  complainant's  debt  as  that  mortgage  covered  and  which  it  was 
intended  collaterally  to  secure.  As  a  plain  matter  of  equity 
the  complainant  is  entitled  to  be  reimbursed  the  amount- of 
such  loss  out  of  the  estate  of  Rem  Williamson. 

There  must  be  an  order  of  reference  to  compute  the  amount 
of  principal  and  interest,  unless  the  parties  can  agree  upon  it ; 
and  I  must  decree,  that  the  moneys  paid  into  court  in  the  ori- 
ginal cause  be  applied  to  the  payment  of  such  amount — with 
costs  to  the  complainant  to  be  taxed. 


Buck  vs.  Grimshaw  and  others. 


Whether  a  tale  and  delivery  be  conditional  or  not,  depends  open  the  particu- 
lar facts  and  circumstances  of  each  case. 

It  may  be  the  subject  of  express  stipulation  in  the  contract  of  sale  or  a  matter 
of  subsequent  agreement  when  the  delivery  is  made  or  it  maybe  inferred 
from  the  course  of  the  transaction  and  the  usage  of  a  particular  trade  that 
the  vendor  did  not  intend  to  make  or  the  vendee  to  receive  an  absolute  and 
unconditional  delivery.  But  the  condition  must  be  made  to  appear  as  mat- 
ter of  evidence  ;  otherwise,  the  legal  presumption  would  follow,  ftom  the 
fact  of  a  purchaser's  being  in  the  actual  possession  of  the  goods  lhat  the 
delivery  to  him  was  an  absolute  one. 

B.  sold  G.  two  hundred  and  twenty  bales  of  cotton  for  cash  on  delivery.  A 
part  waa  delivered,  without  exaction  of  payment.  G.  put  thia  part  on 
board  of  a  ship.  Two  days  after  he  failed.  B.  demanded  payment  or  a 
return  of  the  part  which  had  been  delivered.  G.  was  unable  to  do  either  j 
having,  on  the  morning  of  the  day  when  B.  made  the  demand,  delivered 
Hie  bill  of  lading  to  8.  &  Jk  Co.,  who  had  made  advances  upon  it,   Ko 
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fraud  was  ringed  against  G.  or  S.  S.  &  Co.»   Held,  to  ba  an  absolute  dell-         1831 . 
rery  which  changed  the  right  of  property. 
A  custom  of  merchants  must  be  a  mercantile  usage  to  well  known  and  es- 
tablished as  to  form  a  part  of  the  law-merchant ;  otherwise,   it  is  not  suffi- 
cient as  a  custom.  GRIMSHAW. 


Tm  following  are  the  leading  facts  in  this  cause  and  upon 
which  the  decision  of  the  Vice-Chancellor  was  given :.  183 1.    ' 

On  the  twenty-fourth  day  of  October,  1827,  the  complainant,      w*— ' 
Gordon  Buck,  sold  to  John  Grimshaw  two  hundred  and  twenty  Gmdi&Umal 
bales  of  cotton  at  ten  cents  in  the  pound.    By  the  terms  of  ?\.  ™  0J 
safe,  the  cotton  was  to  be  paid  for  in  cash  on  delivery ;  which  goods  an  a 
was  to  be  made  on  or  before  the  third  day  of  November  then  caahpurchau* 
next  ensuing.  On  the  twenty-seventh  day  of  October  aforesaid, 
the  complainant  delivered,  upon  the  order  of  the  defendant  Grim- 
shaw, twenty-nine  bales  of  the  cotton,  and  which  were  taken 
from  his  store  and  put  on  board  the  ship  Leeds,  then  about  to 
sail  for  Liverpool  ?  and  to  which  port  Grimshaw  intended  to 
ship  the  residue  of  the  purchase  by  other  vessels. 

The  complainant  did  not  exact  any  payment  upon  de- 
livering the  twenty-nine  bales  of  cotton,  nor  did  Grimshaw 
offer  to  pay  for  that  portion  of  his  purchase.  At  that  time 
neither  party  apprehended  any  difficulty  in  the  performance 
of  the  entire  contract  Two  days  afterwards,  but  before  any 
more  of  the  cotton  was  delivered,  an  unexpected  failure  of  a 
mercantile  house  compelled  Grimshaw  to  stop  payment  and 
rendered  him  insolvent ;  and  on  the  evening  of  the  thirtieth 
day  of  the  same  month  of  October  the  complainant  called  upon 
him  and  requested  payment  for  the  twenty-nine  bales  of  cotton 
or  a  return  of  the  same.  Grimshaw  was  unable  to  do  either : 
having,  on  the  morning  of  the  same  day,  delivered  the  bill  of 
lading  of  the  cotton  to  Sands,  Spooner  &  Co.  (who  were  made 
defendants.) 

On  the  second  day  of  November  thereafter  the  complainant 
called  upon  Messrs.  Sands,  Spooner  &  Co.  and  informed  them 
of  the  circumstances,  insisting  that  the  cotton  belonged  to  him, 
*&A  cautioning  them  against  doing  any  thing  with  it;  to  which 
they  replied,  *•  they  had  made  an  advance  upon  the  cotton  to 
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1831.        "the  defendant,  John  Grimshaw,  and,  therefore,  should  not 
v*^vx~       u  give  it  up." 

BUCK 

t  The  defendant,  Grimshaw,  for  a  length  of  time  before  his 

grimshaw.  failure,  had  been  in  the  habit  of  purchasing  and  shipping  cotton 
to  Liverpool  to  the  house  of  Sands,  Spooner  &  Co.  there, 
under  a  verbal  agreement  that  they  were  to  advance  to  him  in 
New  York  nine  cents  per  pound  upon  such  shipments*  The 
cotton  in  question  and  other  parcels  (making  in  all  two  hundred 
and  twenty  bales)  were  shipped  under  this  arrangement  on 
board  the  Leeds ;  and  the  bills  of  lading  which  had  been  so  as 
aforesaid  delivered  to  the  house  here  were  forwarded  to  their 
firm  at  Liverpool  by  the  packet  of  the  first  day  of  the  said 
November.  Other  shipments,  upon  the  same  understanding, 
were  intended  to  be  made  in  other  vessels  then  about  being 
laden  for  Liverpool. 

Sands,  Spooner  &  Co.,  from  the  confidence  they  had  in  the 
integrity  of  the  defendant  John  Grimshaw  and  when  they  knew 
he  was  about  to  make  a  shipment  in  some  particular  vessel, 
were  in  the  habit  of  advancing  to  him  round  sums  of  money 
in  anticipation  of  the  actual  shipment,  although  upon  the  credit 
of  it;  and  when  the  shipment  was  completed,  they  would  cal- 
culate the  amount  at  nine  cents  per  pound  and  then  make  up 
the  balance,  if  any,  of  the  advance.  In  this  way  they  advanced 
to  him  five  thousand  dollars  on  the  seventeenth  day  of  October, 
1827;  four  thousand  dollars  on  the  twenty-fourth  day  of  the 
same  month,  and  four  thousand  dollars  more  on  the  twenty- 
ninth  of  the  said  October,  upon  the  credit  of  various  shipments 
and  including  the  one  by  the  Leeds.  No  specific  advance  was 
made  on  the  twenty-nine  bales :  but  the  nine  cents  on  the 
pound,  in  pursuance  of  the  before  mentioned  verbal  agreement, 
was  intended  to  attach  upon  the  whole  of  the  shipment  by  the 
Leeds  when  completed. 

The  bill  in  this  cause  sought  to  compel  Sands,  Spooner  & 
Co.  to  pay  the  complainant,  Gurdon  Buck,  for  the  twenty-nine 
bales  of  cotton  or  to  restore  the  same  to  him. 

Mr.  G.  Griffin,  on  the  part  of  the  complainant,  relied  upon 
the  following  points : 
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L  The  sale  from  the  complainant  to  Grimshaw  was~a  condi-         1831. 
tional  one ;  and  as  it  has  not  been  complied  with  by  the  vendee,      *■"-"■• 

t       . t  i  BUCK 

the  title  never  passed.  v% 

II.  The  complainant ^being  the  unpaid  vendor  on  a  cash  sale,  grimshaw. 
is,  at  any  rate,  entitled  to  priority  against  every  person  other 

than  a  bona  fide  purchaser  or  a  person  having  bona  fide  made 
advances  on  the  specific  property  under  circumstances  consti- 
tuting a  lien  thereon. 

III.  To  constitute  a  lien  on  property  by  virtue  of  advances 
thereon,  it  is  necessary  the  possession  of  the  property  should 
accompany  the  advances. 

IV.  It  is  not  pretended  that  Sands,  Spooner  &  Co.  were 
purchasers. 

V.  They  did  not  acquire  possession,  either  actual  or  con- 
structive, of  the  twenty-nine  bales  of  cotton  in  question  until 
the  thirtieth  day  of  October  1827,  when  they  received  the  bill 
of  lading  thereof;  and  as  all  their  advances  to  Grimshaw  had 
been  previous  to  that  day,  none  of  them  constituted  a  lien  on 
the  said  property  so  as  to  postpone  the  rights  of  the  com- 
plainant. 

VI.  The  advances  made  by  Sands,  Spooner  &  Co.  to 
Grimshaw  previous  to  the  twenty-seventh  day  of  October  (the 
day  of  the  delivery  of  the  cotton  to  him)  must,  of  course,  have 
been  made  on  the  credit  of  other  cotton  or  upon  the  personal 
credit  of  Grimshaw. 

VII.  The  advance  by  Sands,  Spooner  &  Co.  on  the  twenty- 
ninth  day  of  October  could  not  have  been  made  on  the  cotton 
shipped  by  Grimshaw  in  the  ship  Leeds,  as  more  than  the  stipu- 
lated amount  of  advances  on  that  shipment  had  been  previously 
made :  but  was,  in  fact,  made  in  anticipation  of  cotton  to  be 
stripped  by  some  other  vessel. 

VIII.  It  is,  at  least,  questionable  whether,  when  Sands,Spoo- 
ner  &  Co.  received  the  bill  of  lading  of  the  cotton  in  question, 
they  had  not  reason  to  know  or  suspect  the  impending  failure 
of  Grimshaw. 

Mr.  W.  Betts,  for  the  defendants. 
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1831.  I.  The  delivery  to  Grimshaw  of  the  twenty-nine  bales  of 

'     cotton  was  absolute    and   vestedS  in  him  a  perfect  title  aa 
vendee. 

GButsHAW.  II.  Upon  a  supposition  of  the  delivery  being  conditional, 
Sands,  Spooner  &  Co.  are  purchasers  for  a  valuable  considera- 
tion and  without  notice :  therefore,  as  against  them,  the  vendor 
has  no  legal  or  equitable  lien. 

December  19.      The  Vice-Chancellor.    No  fraud  is  imputed  in  this  case 

either  to  John  Grimshaw  or  the  firm  of  Sands,  Spooner  &  Co. 
The  circumstances  which  led  to  the  failure  of  the  former  and 
his  consequent  inability  to  fulfil  his  contract,  appear  to  have 
been  entirely  unexpected  by  all  the  parties ;  it  becomes  a  ques- 
tion, therefore,  between  the  complainant  and  the  house  of  Sands, 
Spooner  &  Co.  (both  equally  innocent)  which  is  to  bear  the  loss 
occasioned  by  the  failure  ? 

This  depends,  very  much,  if  not  entirely,  upon  the  question: 
whether  the  delivery  of  the  cotton  by  the  complainant  to 
Grimshaw  was  an  absolute  or  a  conditional  delivery  ? 

It  is  insisted  by  the  complainant's  counsel,  that  the  sale  is  to 
be  regarded  as  a  conditional  one;  and  the  decision  in  Palmer 
v.  Handy  13J.IL  434,  is  relied  upon  as  establishing  the  princi- 
ple, that  where  goods  are  sold  to  be  paid  for  on  delivery  and 
the  vendee  neglects  or  refuses  to  pay  for  them  upon  the  deli- 
very being  made,  the  vendor  has  a  lien  for  the  price  and  may 
resume  the  possession  or  recover  the  goods  in  trover.  The 
case  thus  cited  does  not  warrant  so  broad  and  general  a  con- 
clusion. The  court  did  not  proceed  upon  the  ground  of  a 
conditional  delivery,  but  upon  the  circumstance  of  no  delivery 
having,  in  fact,  been  made.  There,  the  lumber  in  dispute  was 
in  a  course  of  delivery  and  before  any  part  of  it  reached  the 
purchaser  his  fraud  was  discovered  and  the  actual  delivery 
withheld:  and,  therefore,  the  court  very  properly  decided  that 
the  title  had  not  passed  out  of  the  vendor.  Indeed,  the  decision 
seems  to  be  founded  in  principle  upon  the  right  of  the  vendor 
to  stop  the  goods  in  transitu :  a  doctrine  with  which  we  are 
very  familiar;  and  I  apprehend  it  was  intended  by  thil  case  to 
carry  the  law  no  further;    A  more  recent  decision  of  the  same 


*v 


BUCK 
V. 


VICE-CHANCELLOR'S  COURT.  145 

court  evidently  restricts  its  operation  to  this  principle.  I  allude        1831. 
to  Chapman  v.  Lathrop,  6  Cow.  110.     There,  goods  were  sold 
to  be  paid  for  in  cash  and  were  suffered  to  pass  into  the  pos- 
session of  the  vendee  by  actual  delivery.     He,  afterward?,  grimshaw. 
refused  to  pay  the  cash  according  to  his  contract :  and  the 
vendor  undertook  to  disaffirm  the  sale  and  brought  an  action 
of  trover  against  him.     It  was  held,  he  could  not  recover:  the 
court  treating  it  as  settled  law  that,  where  no  time  is  agreed 
upon  for  payment  at  the  time  of  a  sale  for  cash,  the  delivery 
and  payment  are  to  be  simultaneous  acts  ;  that  the  vendor  may 
refuse  to  deliver  without  actual  payment,  on  account  of  its 
he'wg  a  condition  of  the  sale,  but  if  he  chooses  to  deliver  the 
goods  to  the  vendee  without  payment,  he  waives  the  condition 
and  the  property  passes,  for  the  title  becomes  thereby  changed. 
These  are  rules  by  which  courts  of  law  are  governed  in.  de- 
ciding upon  the  rights  of  property  in  chattels  between  a  vendor 
and  vendee  where  no  fraud  intervenes ;  and  they  admit  of  a 
qualification  only  in  special  cases :  when  the  vendor  is  permit- 
ted to  exercise  the  right  of  stoppage  in  transitu.      • 

The. courts  of  equity  go  no  further  than  the  courts  of  law  in 
extending  protection  to  vendors.    In  Conytrs  v.  Ennis,  2  Ma- 
ton,  236,  on  the  equity  side  of  the  circuit  court,  Judge  Story 
was  strongly  pressed,  on  account  of  the  peculiar  hardship,  of 
the  case  and  its  imposing  equitable  circumstances,  to  extend 
the  doctrine  and  permit  the  vendor  to  reclaim  in  equity  where 
insolvency  had  occurred  and  the  goods  still  remained  unpaid 
for  in  the  hands  of  the  purchaser.    He  was  urged  not  to  con- 
fine the  right  of  a  vendor  to  stop  or  reclaim  goods  while  they 
were  in  transit  merely.    But  the  learned  Judge  considered  he 
had  no  authority  to  break  in  upon  the  rules  of  law;  that  they 
were  inflexible  on  the  subject;  and  that  he  could  not  give  the 
vendors  any  relief,  even  in  equity,  upon  the  idea  of  a  lien  for 
the  payment  of  the  put  chase  money  or  on  the  ground  of  a  con- 
dition attaching  to  the  delivery  and  creating  a  trust  in  the  pur- 
chaser until  the  money  was  paid  for  the  goods.    The  question 
of  enforcing  a  supposed  equitable  lien  for  the  purchase  money 
in  favor  of  an  unpaid  vendor  of  goods  against  the  vendee  and 

volunteers  under  him  has  recently  been  before  Chancellor 
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1831.       Walworth  in  Lupin  v.  Marie,  2  Paige's  C.  Ri  169  \  and  from 
V**>/W      him  to  the  court  of  errors  in  the  same  case,  6  Wend.  77.   This 

SUCK 

Va  case  settles  the  point  definitively,  that  there  is  no  such  lien 

grikshaw,  where  there  has  been  ah  ^absolute  and  unconditional  delivery 
and  no  fraud.  In  such  a  state  of  things  the  vendor  must  look 
to  the  personal  responsibility  of  the  vendee.  Still,  these  deci- 
sions, instead  of  impairing,  acknowledge  the  right  of  the  vendor 
to  reclaim  his  goods  or  the  proceeds  where  the  sale  or  delivery 
is  conditional  or  where  it  is  evident  it  was  not  intended  by 
the  parties  to  be  absolute  until  the  purchase  money  is  paid  if 
sold  for  cash  or  upon  a  credit  for  endorsed  notes  and  then  until 
such  notes  are  given :  for  then  the  vendor  is  considered  as  not 
parting  with  his  title  until  the  condition  is  fully  complied  with 
by  the  purchaser — and  he  may  follow  the  goods  or  the  pro- 
ceeds in  the  hands  of  any  one,  except  a  subsequent  bona  fide 
purchaser  without  notice.  These*  principles  were  first  acted 
upon  in  Haggerty  v.  Palmer,  6/.  C.  R.  434;  and  have  since 
been  applied  in  Keeler  v.  Field,  1  Paige's  C.  R.  312.  They  were 
also  fully  recognized  by  Judge  Washington  in  Copland  v.  Bogari 
4  Wash.  &  C.  JJ.-  588 ;  and  were  laid  down  by  Judge  Story, 
in  his  charge  to  the  jury,  in  If  Wolf  v.  Babbet,  4  Mason,  289. 

Whether  a  sale  and  delivery  be  conditional  or  not  depends 
upon  the  particular  facts  and  circumstances  of  each  case.  It 
may  be  the  subject  of  express  stipulation  in  the  contract  of 
sale  or  a  matter  of  subsequent  agreement  when  the  delivery  is 
made  or  it  may  be  inferred  from  the  course  of  the  transaction 
and  the  usage  of  a  particular  trade  that  the  vendor  did  not 
intend  to  make  or  the  vendee  to  receive  an  absolute  afad  un- 
conditional delivery.  But  the  condition  must  be  made  to  ap- 
pear as  matter  of  evidence :  otherwise,  the  legal  presumption 
would  follow,  from  the  fact  of  a  purchaser's  being  in  the  actual 
possession  of  the  goods,  that  the  delivery  to  him  was  an  abso- 
lute one. 

By  the  terms  of  sale  in  question,  the  pric6  of  ten  cents  per 

.    pound  was  to  be  paid  on  delivery  of  the  cotton ;  and  such  de- 

*  livery  was  to  be  completed  on  or  before  a  particular  day. 

There  .was  no  stipulation  that  the  taking  of  a  part  of  the  cotton 

at  a  time  by  the  purchaser  was  not  to  be  a  delivery  pro  tanto. 
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On  tiic  v^jntrary,  I  think  it  is  the  fair  and  reasonable  interpre-        1831. 
Jation  of  the  contract,  that  the  delivery  was  to  be  made  in 
parcels  on  different  days,  since  it  was  the  object  of  the  purcha- 
ser to  ship  it  by  different  vessels,  and,  therefore,  when  the 
twenty-nine  bales  were  called  for,  the  complainant  had  a  right 
to  ask  for  the  money  for  that  parcel,  and  might  have  refused 
to  part  with  it  until  so  much,  at  least,  of  the  purchase  money 
was  paid.    But  he  did  not  insist  upon  any  pajinent;  and  must 
be  considered  as  waiving  the  condition  precedent  so  far  as  the 
twenty-nine  bales  are  concerned.     He,  moreover,  permitted 
the  cotton  to  be  laden  on  toard  the  ship  and  a  bill  of  lading  to 
be  taken  by  Grimshaw,  without  objection  on  his  part  or  any 
reservation  of  a  right  to  consider  the  delivery  conditional,  nor 
are  there  any  circumstances  attending  the  transaction  from 
which  jt  can  be  inferred  the  delivery  was  so  intended.     In  the 
absence  of  proof  or  fair  inference,  I  must  presume  it  was  in- 
tended as  an  absolute  delivery  which,  of  course,  changed  the 
right  of  property.     What  better  evidence  can  we   have  of 
Grimshaw's  being  vested  with  the  absolute  right  of  property 
than  the   fact  of   his  exercising  ownership  by  shipping  it 
in  his  own  name  and  taking  the  bill  of   lading  under  his 
own  control  1     No  fraud  or  unfairness  appears  to  have  been 
practised  for  the  purpose  of  putting  the  complainant  off  his 
guard.    He  was  willing  to  trust  to  the  personal  responsibility 
ofihe  purchaser  for  a  few  days.     If  he  sustains  a  loss,  it  must 
be  attributed  to  his  misplaced  confidence  or  to  that  kind  of 
misfortune  in  commerciaJ  affairs  from  which  the  most  prudent 
and  careful  are  not  always  exempt. 

The  complainant  has  alleged  in  his  bill  a  custom  among 
merchants  of  delivering   goods   sold   for   credit  where   the 
purchaser  is  in  fair  credit  and  afterwards  sending  for  the 
money.    I  do  not  perceive  how  this  can  vary  the  case.     It  is 
not  alleged  to  be,  a  mercantile  usage  (so  well  known  and  es- 
tablished as  to  form  a  part  of  the  law  merchant)  that  when 
goods, are  thus  delivered  it  is  understood  and  intended  to  be 
conditional  and  not  to  pass  an  absolute  title  to  the  purcliaser : 
any  tiling  short  of  a  usage  to  tha  t  extent  is  not  sufficient. 
In  whatever  light  this  case  is  viewed,  I  think  there  is  not 
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1831-  enough  to  warrant  the  conclusion  that  it  was  such  a  conditional 
sale  or  delivery  of  the  cotton  in  question  as  to  entitle  the  com*, 
plainanl  to  reclaim  it  Even  if  it  were  otherwise,  and  I  could 
feel  myself  at  liberty  to  declare  in  favor  of  an  equity  existing' 
in  the  complainant  which  could  be  enforced  as  between  hiift 
and  the  purchaser,  I  apprehend  there  would  still  be  great  if  not 
insuperable  difficulty  in  enforcing  the  claim  against  the  other 
parties  to  this  sftit,  who  ma4e  large  advances  upon  the  credit 
of  this  cotton  and  thereby  acquired  rights  which  the  court, 
under  the  circumstances,  would  probably  be  bound  to  regard. 
It  is  unnecessary  to  pass  definitively  upon  the  point. 

Upon  the  other  ground  I  am  constrained  to  dismiss  the  bill 
with  costs*  x        •  . 


i 

ifoWBjv  £nd  wife  and  Idlby  an  infant,  by  the  said  Bo  wen  her 

next  friend  vs.  Irley. 


Where  a  guardian  h&s  joint  rights  under  a  will  with  an  infant  and  the  latter 
it  made  a  joint  oomplainant  with  him  and  snes  by  each  guardian  as  a  next 
friend,  the  court  will  not  sustain  an  objection  taken  at  the  hearing  that 
such  infant  ought  to  hare-  been  made  a  defendant,  unless  it  clearly  appears 
that  the  suit  is  adverse  to  her  interest. 

If  a  will  is  destroyed  in  the  lifetime  of  a  testator  without  his  knowledge,  it 
may  still  be  established  upon  satisfactory  proof  of  its  contents  and  destruc- 
tion. 


July  «f  Tim  bill  in  this  cause  sought  to  establish  a  will  made  by  one 

1831.       Joseph  Idley,  and  which,  it  was  alleged,  had  been  cancelled  or 

PaiiU$r       destroyed  by  his  wife,  the  defendant  Elizabeth  Idley,  without 

-  Will  destroy-  Indirection,  desire,  consent  or  knowledge ;  and  also  sought  to 

«d.  set  aside  an  after  will,  upon  the  ground  of  the  testator's  incom* 

potency,  from  a  diseased  state  of  mind. 
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The  complainants,  Ann  Eliza  Bowen  and'  Mary  Ann  Idley 
were  the  only  children  of  the  said  Joseph  Idley.  The  defend- 
ant was  his  widow. 

The  bill  set  forth,  amongst  other  things,  that  on  or  about  the 
third  day  ef  April  one  thousand  eight  hundred  and  twenty-five, 
the  said  Joseph  Idley,  being  of  sound  and  disposing  mind, 
memory  and  understanding,  although  feeble  in  body  and  then 
afflicted  with  a  disease  which  subsequently  became  a  most 
painful  one,  and  being  anxious  to  make  a  full,  fair  and  equitable 
disposition  of  his  estate,  made  and  published  his  last  will  and 
testament,  bearing  date  about  the  time  last  mentioned,  and 
caused  the  same  to  be  duly  attested  to  pass  real  estate ;  by 
which  the  said  Joseph  Idley  gavQ  to  his  wife  (the  defendant) 
all  his  furniture  and  household  effects,  except  his  silver  (whid> 
he  gave  to  the  said  Mary  Ann  Idley ;)  and  also  gave  to  his  said 
wife  the  whole  income  of  his  estate,  but  directed  that  out  of 
the  same  she  should,  during  her  life,  maintain  and  educate  his 
daughter,  the  above  named  Mary  Ann  Idley;  and  he  devised 
all  his  real  estate,  subject  to  the  said  devise  of  the  income 
thereof  to  his  said  two  daughters  to  be  equally  divided  between 
them  on  the  death  of  his  said  wife ;  and  ordered,  that  in  case 
of  the  death  of  the  said  Mary  Ann  Idley  before  attaining  her 
majority  without  issue  or  intestate,  then  the  share  of  his  estate 
which  he  had  devised  to  her  should  go  to  the  said  Ann  Eliza 
Bowen.  And  in  and  by  which  said  will  he  gave  to  one  Eliza- 
beth Cpgan  a  legacy  of  fifty  dollars;  and  further  directed,  that, 
upon  the  final  division  of  his  estate  between  his  said  daughters, 
the  sum  of  two  thousand  dollars  (on  account  of  two  lots  of 
ground  given  to  the  complainants  Bowen  and  wife  upon  their 
marriage)  should  be  deducted  from  the  share  of  his  said  daughter 
Ami  Eliza,  and  should  be  added  to  the  share  of  his  said  daughter 
Mary  Ann,  or  did  in.  and  by  the  said  will  give  some  other  di- 
rection in  relation  to  the  said  final  division  of  his  estate  between 
his  said  daughters  whereby  they  should,  upon  the  death  of- his 
wife,  have  an  equal  share  thereof  (except  the  silver,  which  was 
to  go  solely  to  the  said  Mary  Ann)  either  by  a  payment  of  mo- 
mey  to  the  said  Mary  Ann  by  the  said  George  Bowen  and.  his 
wife  or  by  her  receiving  It  larger  proportion  of  the  estate  than. 
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should  be  received  by  the  said  George  Bowen  and  his  wife  or 
in  some  other  way.     The  bill  further  stated,  that'  the  above 
mentioned  will  was  made  by  the  said  Joseph  Idley  after  full 
communication  to  his  wife  and  the  said  George  Bowen  and 
his  wife  of  his  intention  to  make  his  will  in  the  way  it  was  then, 
made  and  after  consulting  with  them  on  the  subject,  the  said 
Mary  Ann  not  being  communicated  with  by  her  said  father  in 
consequence  of  her  extreme  youth  and  inability  to  comprehend 
such  matters;  that  the  said  wife  of  the  said  Joseph  Idley  and 
the  said  George  Bowen  and  his  said  wife  expressed  themselves 
entirely  satisfied  with  the  said  intentions  of  the  said  Joseph 
Idley,  and  that  his  will  was  made  and  executed  in  conformity 
with  those  intentions  so  communicated  by  him  to  his  family  and 
with  the  ful!  approbation  of  all  of  his  said  family  who  were 
competent  to  judge  of  the  matter,  so  far  as  thfe  said  complainant 
then  knew  or  had  reason  to  believe;  that  shortly  after  the 
making  of  the  above  mentioned  will,  the  disease  with  which 
the  said  Joseph  Idley  had  been  afflicted  became  much  more 
painful  than  it  had  been  previous  to  and  at  the  time  of  making 
the  said  will;  and  that  at  the  time  of  making  the  pretended 
will  subsequently  mentioned,  the  health  of  the  said  Joseph 
Idley  was  so  much  impaired  and  his  corporeal  pain  and  dis- 
tress was  so  great  as  entirely  to  unfit  him  for  business  and 
rendered  him  unable  to  give  any  sort  of  attention  to  any  mat- 
ters of  moment ;  that  the  above  named  Elizabeth  Idley,  his 
Wife,  from  the  time  of  his  making  the  above  mentioned  will  or 
shortly  thereafter  to  the  time  of  his  death  or  nearly  so,  took 
great  pains  to  exclude  not  only  the  said  George  Bowen  and 
his  wife  from  the  presence  of  the  said  Joseph  Idley  but  also 
most  of  his  friends  and  acquaintance,  to  the  end,  as  the  com- 
plainants stated  they  belie\-ed,  that  he  might  feel  himself  de- 
pendent solely  upon  her  for  assistance  and  -care  during  his 
illness  and  she  acquire,  (as  the  complainants  charged  the  fact 
to  be  that  she  did)  unbounded  influence  over  him ;  and  that  the 
said  Elizabeth  Idley,  after  the  making  of  the  above  mentioned 
will,  became  very  unfriendly  to  the  complainants,  Bowen  and 
wife,  and  determined,  as  they  stated  they  believed,  not  onljr  to 
prevent  them  from  receiving  any  part  or  share  of  the  estate 
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of  the  said  Joseph  Idley,  but  also  to  appropriate  to  herself  the 
Whole  income  of  the  said  estate  during  her  lifetime  and  without 
toy  obligation  upon  her  to  support  or  educate  the  said  Mary 
^n  Idley ;  that,  for  the  purpose  of  more  effectually  accom- 
plishing her  said  determination  the  said  Elizabeth  Idley  did 
Pply  to  one  of  the  most  intimate  friends  of  the  said  Joseph 
^y  and  falsely  informed  him  that  the  said  George  Bowen  had 
Poured  the  said  Joseph  Idley  to  make  a  will,  whereby  he,  the 
"j^*  George  Bowen  and  his  wife  were  to  receive  the  bulk  of 
estateof  the  said  Joseph  Idley  upon  his  death  and  by  which, 
•    £°Urse,  great  injustice  would  be  done  to  her  the  said  Eliza- 
^     -*d]ey  and  to  the  said  Mary  Ann  Idley,  and  requested  him, 
•w.   ***d  friend,  to  procure  a  lawyer  to  draw  a  will  which 
^M*  do  justice  to  all  parties ;  that  the  said  friend,  believing 
Unsaid  false  representations  of  the  said  defendant  to  be  true, 
did,  accordingly  interest  himself  to  procure  a  new  will  to  be 
drawn ;  and  that  he  saw  the  said  Joseph  Idley  in  the  presence 
of  the  said  Elisabeth  Idley,  and  had  or  attempted  to  have  some 
conversation  with  him  on  the  subject  on  the  third  day  of  May, 
1825,  or  a  day  or  two  previously  thereto ;  that  the  said  Joseph' 
Idley  then  was  in  such  a  state  of  health  and  distress  of  body, 
owing  to  his  disease,  as  to  render  him  incompetent  to  give  pro* 
per  attention  to  the  subject  of  the  said  conversation,  but  that, 
reposing  full  confidence  in  the  friend  with  whom  the  said  con^ 
versation  or  attempted  conversation  was  held,  he  the  said 
Joseph  Idley  told  the  said  friend  that  if  his  said  will  was  not 
right  he  wished  him  to  have  it  made  right ;  that  the  said  friend 
of  the  said  Joseph  Idley  did  thereupon  call  upon  a  gentleman 
of  the  law  and  requested  him  to  draw  a  will  for  the  said  Jo- 
seph  Idley ;  that  the  said  gentleman  shortly  thereafter,  either  on 
the  same  day  or  the  day  thereafter,  •called  on  the  said  Joseph 
Idley ;  and  the  complainants  had  be  eninformed  and  believed 
that  a  paper  writing,  purporting  to  be  the  will  of  the  said 
Joseph  Idley,  was  then  drawn  and  witnessed  by  three  witnes- 
ses, by  which  said  paper  writing  the  income  of  the  whole 
estate  was  given  to  the  said  Elizabeth  Idley  during  her  life, 
without  any  provision  being  made  for  "the  maintenance  or  edu- 
cation of  the  said  Mary  Ann  Idley  during  the  life  of  the  said 


151 


1831. 

BOWEN 
17. 

IDLEY. 


-» ■« 


158 


CASES  IN  THE 


J  831. 

BOWEJf 
JLDLEY, 


Elizabeth  Idley  and  without  any  provision  for  or  bequest  to  the 
•said  Ann  Eliza  Bowen ;  that  the  said  will  of  the  said  Joseph 
Idley  made  by  Jiim  on  the  third  day  of  April,  1825t  was  then 
or  sometime  thereafter  cancelled  or  destroyed  by  the  said  Eli- 
zabeth Idley  or  by  her  direction  or  procurement,  and  without 
the  direction,  desire,  consent  or  knowledge  of  the  said  Joseph 
Idley ;  that  at  the  time  of  the  making  of  the  pretended  will  of 
the  said  Joseph  Idley,  which  was  made  in  the  month  of  May 
aforesaid,  his  situation  rendered  him  incompetent  to  make  a 
valid  will,  and,  in  fact,  he  did  not  and  could  not  jinow  the  true 
intent  and  meaning  of  any  paper  or  instrument  in  writing 
which  he  might  then  have  signed;  that  the  said  Joseph  Idley,  at 
the  time  of  the  execution  of  the  said  pretended  will,  had  not 
power  of  mind  to  know  and  comprehend  its  contents  and  effect, 
and  did  not  know  its  contents  and  effect,  and  that  the  samp  jvas 
not  executed  of  his  own  motion  and  free  will,  but  by  the  sug- 
gestion and  contrivance  of  the  said  Elizabeth  Idley ;  that  the 
complainants  were  advised  and  respectfully  insisted  that  the 
making  of  the  said  pretended  will  and  the  cancelling  of  the 
said  will  of  the  third  day  of  April,  1835,  were  altogether  un- 
known to  them  the  complainants  until  after  the  decease  of  the 
said  Joseph  Idley  and  until  the  said  Elizabeth  Idley  his  widow 
had  caused  the  said  will  to  be  proved  before  the  surrogate  of 
the  city  and  county  of  New  York  and  had  taken  out  letters 
testamentary  thereupon ;  and  that  under  and  by  pretence  of 
the  said  pretended  will  of  the  said  Joseph  Idley  the  said  Eli- 
zabeth Idley  had  possessed  herself  of  the  whole  estate  of 
which  the  said  Joseph  Idley  was  seized  and  possessed,  &c.  &c- 

The  bill  prayed  for  an  account  and  discovery ;  that,  by  a. 
decree  the  said  pretended  will  of  May,  1825,  might  be  de- 
clared to  be  null  and  void;  that  the  complainants  might  have 
the  benefit  of  the  will  of  the  said  Joseph  Idley  made  by  him 
on  or  about  the  third  day  of  April,  1825,  and  the  latter  be  de- 
clared to  be  and  be  established  as  the  last  will  and  testament 
of  the  said  Joseph  Idley ;  and,  for  general  relief. 

In  the  answer  of  the  defendant,  she  stated,  that  on  the  four- 
teenth day  of  September  one  thousand  eight  hundred  and 
twenty-one  the  then  wife  of  the  said  Joseph  Idley  died;  and 
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that  on  the  sixth  day  of  April  one  thousand  eight  hundred  and 
twenty-three  the  said  Joseph  Idley  was  married  to  the  defend- 
ant; that  during  the  winter  and  spring  of  the  year  one  thousand 
eight  hundred  and  twenty-five,  according  to  the  defendant's 
best  recollection  and  belief,  the  said  Joseph  Idley  was  confined 
to  his  house  with  a  sickness  which  teiyninated  his  life ;  that  the 
said  George  Bowen  frequently,  during  the  last  aforesaid  period 
and  during  the  sickness  of  the  said  Joseph  Idley,  called  at  his' 
house,  aud  (m  several  occasions  manifested  great  concern  to 
the  defendant  respecting  the  temporal  affairs  of  the  said  Joseph 
Idley  and  the  said  George  Bowen  then  and  there  once  observed 
to  the  defendant,  they  ought  to  be  immediately  attended  to, 
that  the  said  Joseph  Idley  ought  to  make  his  will  without  de- 
lay, and  on  one  of  those  occasions  the  said  George  Bowen 
asked  of  the  defendant  to  request  the  said  Joseph  to  appoint 
him  one  of  the  executors,  observing,  at  the  same  time,  to  the 
defendant,  that  she  ought  to  be  appointed  an  executrix  and  he 
executor;  that  the  defendant  accordingly  mentioned  the  subject 
to  the  said  Joseph  Idley  and  suggested  to  him  whether  it  would 
not  be  well  to  appoint  the  said  George  Bowen  one  of  his  ex- 
ecutors, to  which  the  said  Joseph  Idley  replied,  "  it  will  never 
"  do,"  and  in  other  words  expressed  himself  entirely  disinclined 
to  appoint  the  said  George  Bowen  one  of  his  executors ;  that 
sometime  in  the  month  of  March  one  thousand  eight  hundred 
and  twenty-five  a  professional  gentleman  was  procured,  at  the 
request  of  the  said  Joseph  Idley,  to  draw  his  will ;  and  the 
said  Joseph  Idley,  with  the  assistance  of  the  said  professional 
gentleman,  did  make  and  publish  a  will  and  also  cause  the  same 
to  be  attested  in  the  presence  of  three  witnesses  in  such  manner 
as  to  pass  real  estate,  by  which  said  will  the  said  Joseph  Idley 
gave  a  legacy  of  fifty  dollars  to  one  Elizabeth  Cogan,  and  gave 
to  the  defendant  the  use  and  benefit  of  all  the  residue  of  his 
estate,  both  real  and  personal,  during  her  life,  and  at  her  death 
the  whole  thereof  to  the  said  Mary  Ann  Idley ;  that  the  said 
George  Bowen  was  not  present  at  the  making  of  the  said  will 
and  it  was  not  intended  by  the  said  Joseph  Idley  that  he  should 
know  its  contents  until  after  the  testator's  death,  as  the  defen- 
dant stated  the  said  testator  expressed  himself  to* her,  but  that 
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1S31.  the  eaid  George  Bowen  pbtained  a  knowledge  of  the  contents 
of  the  said  will  soon  after  the  making  thereof,  namely,  within 
a  very  few  days  and  came  to  the  house  of  the  said  Joseph 
Idley  and  stated,  in  substance,  he  was  dissatisfied  with  the  will 
of  the  said  Joseph  Idley  as  then  made,  and  thought  another 
should  be  executed  making  a  further  provision  for  the  defendant 
and  his  wife,  and  that  he  solicited  the  defendant  to  apply  to  the 
said  Joseph  Idley  to  make  a  new  will;  that  the  defendant  being 
willing  that  a  further  provision  should  be  made  in  favor  of  the 
said  George  Bowen  and  his  said  wife  and  desirous  to  preserve 
peace  in  the  family,  requested  the  said  Joseph  Idley  to  make  a 
sew  will,  and  with  some  further  provision  for  the  said  George 
Bowen  and  his  wife ;  that  the  said  Joseph  Idley,  with  reluc- 
tance and  after  some  persuasion  by  the  defendant,  consented 
to  make  a  new  will,  in  order  to  make  a  further  provision  for 
the  said  George  Bowen  and  his  wife,  but  that  the  said  Joseph 
Idley  never  expressed  to  the  defendant  the  precise  nor  any 
amount  he  intended  to  advance  the  said  George  Bowen  and 
his  wife  by  his  intended  new  will ;  that  the  defendant  made 
known  to  the  said  George  Bowen  the  consent  of  the  said  Joseph 
Idley  to  make  a  new  will  for  the  aforesaid  purpose ;  that  the 
said  George  Bowen  on  or  about  the  third  day  of  April  one 
thousand  eight  hundred  and  twenty-five  procured  a  gentleman 
of  the  law  and  brought  him  to  the  house  of  the  said  Joseph 
Idley  at  about  ten  o'clock  in  the  evening  who  drew  a  new  Will 
for  him  in  the  presence  of  the  defendant  and  the  said  Ann 
Eliza'4Bowen ;  that  the  said  will  was  drawn  at  much  greater 
length  than  the  previous  or  subsequent  one  ;  that  the  said  gen* 
tleman  charged  the  said  Joseph  Idley  but  two  dollars  for 
drawing  it,  but  George  Bowen  subsequently  admitted  to  the 
defendant  that  he  paid  the  said  gentleman  of  the  law  ten  dollars 
for  drawing  the  same ;  that  by  the  said  will,  according  to  the 
defendant's  best  recollection  and  belief,  she  was  to  receive  all 
the  estate  real  and  personal  of  the  said  Joseph  Idley  during 
her  natural  life,  except  his  silver  plate  which  was  given  to  the 
said  Mary  Ann  Idley  to  be  delivered  to  her  on  her  arriving  at 
the  age  of  twenty-one  years,  and  after  the  death  of  the  de- 
fendant all  the  real  estate  was  to  be  equally  divided  between 
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the  said  Ann  Eliza  Bowen  and  the  said  Mary  Ann  Idley,  and 
by  the  said  will  a  charge  of  two  thousand  dollars  was  made 
upon  two  lots  of  ground  conveyed  (theretofore)  by  the  said 
Joseph  Idley  and  his  then  wife  to  the  said  George  Bowen  and 
his  wife  in  favor  of  the  said  Mary  Ann  Idley ;  that  it  was  the 
strong  impression  of  the  defendant  there  was  no  provision  in 
the  last  mentioned  will  for  the  defendant  to  support  the  said 
Mary  Ann  Idley ;  that  the  defendant  thinks  it  was  provided, 
in  case  of  the  death  of  the  said  Mary  Ann  Idley  before  attain- 
ing the  age  of  twenty-one  years  without  lawful  issue,  that  the 
share  of  the  said  estate  devised  to  her  should  go  to  the  said 
Ann  Eliza  Bowen ;  that  the  said  Joseph  Idley  never  commu- 
nicated to  the  defendant  an  intention  to  make  his  will  in  the 
manner  last  aforesaid,  on  the  contrary  he  often  expressed  his 
intention  in  the  strongest  terms  before,  and  several  times  during 
his  last  sickness,  and  after  the  defendant,  at  the  said  instance 
of  the  said  George  Bowen,  entreated  him  to  do  otherwise,  to 
give  to  the  said  George  Bowen  and  Ann  Eliza  his  wife  no  more 
than  the  two  lots  of  ground  previously  given  them ;  that  the 
defendant  believed,  that  if  the  said  Joseph  Idley  ever  commu- 
nicated such  intentions  to  the  said  George  Bowen  and  his  wife 
or  either  of  them,  it  was  to  appease  the  discontent  of  the  said 
George  Bowen,  and  that  his,  the  said  Idley's  last  days  might  be 
more  peaceful  and  not  from  any  intention  he  ever  had  of  giv- 
ing the  said  George  Bowen  and  his  wife  the  amount  specified 
in  the  will  of  the  third  of  April  one  thousand  eight  hundred 
and  twenty-five ;  that  the  defendant  was  always  well  satisfied 
with  the  intentions  of  the  said  Joseph  Idley  in  relation  to  the 
disposition  of  his  worldly  estate,  but  she  denied  that  the  afore- 
said will  was  drawn  conformably  with  those  intentions — on  the 
contrary,-  the  gentleman  who  drew  it  did  so,  as  she  believed, 
influenced  in  a  great  measure  by  information  and  instruction 
received  from  the  said  Bowen,  it  being  father  tedious  and 
troublesome  for  the  said  gentleman  to  obtain  the  same  fully 
ftom  the  said  Joseph  Idley ;  that  the  defendant  believed  the 
»id  gentleman,  to  a  very  material  extent,  mistook  the  inten- 
tions of  the  said  Joseph  Idley  in  relation  thereto ;  that  the 
disease  with  which  the  said  Joseph  Idley  had  been  afflicted 
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1831*  did  not,  in  the  opinion  or  belief  of  the  defendant,  shortly  after 
the  making  of  the  last  aforesaid  will,  become  more  painful  than  it 
had  been  previously  to  and  at  the  time  of  making  it ;  that  at  the 
time  of  making  his  last  will  charged  in  the  said  bill  as  a  pre- 
tended one,  and  even  previous,  during  all  the  time  the  defen- 
dant lived  with  them  and  for  some  time  after  until  the  day  of 
has  death,  he  was  of  sound  and  disposing  mind  and  memory 
and  as  competent  to  direct  the  making  of  his  will  as  at  any 
period  when  the  defendant  lived  with  him.  The  defendant 
denied  taking  more  pains  to  exclude  company  from  the  said 
Joseph  Idley  than  the  st^te  of  his  health  required,  or  used  any 
means  whatever  to  gain  an  undue  or  improper  influence  over 
him  or  pursued  any  course  of  conduct  towards  him  other  than 
what  she  was  bound  as  a  faithful  wife  to  do  towards  a  sick 
husband ;  that  the  said  Ann  Eliza  Bowen  was  in  the  house  of 
the  said  Joseph  Idley  constantly  day  and  night  for  nearly  a 
fortnight  during  his  last  sickness  and  had  as  free  access  to  him 
as  the  defendant ;  that  it  never  entered  the  mind  of  the  defen- 
dant to  exclude  other  persons  from  him  for  the  purpose,  of  ex- 
ercising any  influence  over  him  in  relation  to  his  will ;  she 
admitted  she  became  unfriendly  to  the  said  George  Bowen 
after  the  making  of  the  aforesaid  will,  and  one  of  her  reasons 
for  it  was  her  firm  belief  and  opinion,  that  he  had  used  very 
improper  means  to  procure  the  execution  of  said  will.  She 
denied  she  ever  determined  to  prevent  tfce  said  George  Bowen 
and  his  wife  from  receiving  any  share  or  to  appropriate  to 
herself  the  whole  income  of  the  said  estate  during  her  lifetime 
without  any  obligation  upon  her  to  support  or  educate  the  said 
Mary  Ann  Idley ;  and  also  denied  forming  any  determination 
on  the  subject,  except  the  determination  to  abide  by  the  will  of 
the  said  Joseph  Idley,  whatever  it  might  be.  Defendant  fur- 
ther said,  that  about  two  or  three  weeks  after  the  last  mentioned 
will  was  executed#a  conversation  took'  place  between  her  and 
the  said  Joseph  Idley,  in  which  she  told  him,  she  thought  the 
aforesaid  will  was  not  drawn  according  to  his  intention  in  this 
particular,  namely,  that  by  the  said  will  there  was  no  certainty 
that  the  said  Mary  Ann  Idley  would  become  the  owner  of  the 
house  in  which  he  then  resided  (and  in  which  the  defendant 
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then  resided)  after  defendant's  death ;   that  the  said  Joseph 
Idley  had  often  and  uniformly  expressed  to  her  his  intention 
that  the  said  Mary  Ann  Idley  should  have  the  said  house  and 
lot  after   the  deaths  of  himself  and  the  defendant;  that  upon 
the  above  mentioned  observation  being  made,  the  testator  re- 
quested tier  to  get  and  bring  to  him  the  said  will,  and  upon  her . 
compliance  he  opened  and  carefully  read  the  same,  and  there- 
upon  expressed  strong  indignation  against  the  said  George 
Bowei^  saying,  that  he  should  never  have  another  cent  of  his 
property  ;   that  the  said  Joseph  Idley  remarked,  that  the  charge 
of  the  sum  of  two  thousand  dollars  on  the  two  lots  which  lie 
had  conveyed  fo  the  said  George  Bowen  and  his  wife  was 
altogether  nugatory  and  void,  and,  he  believed,  intended  as  an 
imposition  upon  him;  that  the  said  will  was  an  imposition  on 
hi**1  ^togother,  and  he  requested  the  defendant  to  forbid  the 
said  George  Bowen  coming  any  more  to  his  the  said  Idloy's 
house,  Which  the  defendant  entreated  to  be  excused  doing ; 
tjiat  the  said  Joseph  Idley,  at  the  same  time,  requested  the  said 
defendant  to  bum  the  said  will,  but  she  entreated  to  have  the 
signature  anci  geal  torn  off  and  preserve  the  will,  to  wrhich  the 
aaAd  Joseph  Idley  replied,  "  No,  he  must  see  it  burn  or  he  could 
**  not  die  in  peace,"  or  words  of  such  import,  and  she  did,  under 
tb*5  direction  and  in  the  sight  of  the  said  Joseph  Idley,  bum 
and  destroy  the  said  will ;  that  the  said  Joseph  Idley  then  re- 
V^'ted  the  said  defendant  to  apply  to  one  of  his  intimate 
friends  and  request  hira  to  procure  a  lawyer  to.  draw  a  will 
/^/Ubmnably  to  the  said  Joseph  Idley's  intentions  ;  that  the  de- 
e/*dant  did  so,  and  according  to  the  best  of  her  recollection  and 
belief,  ^atej  to  the  said  friend  the  facts  in  her  answer  set  forth 
m  -^l^tion  to  the  said  will.     The  defendant  denied  knowingly 
**  ^tentionally  making  any  false  representations  to  the  said 
e***l  as  in  the  said  bill  charged  ;  that  the  said  friend  did  pro- 
J?*^  a  gentleman  of  the  law  to  draw  his  will,  and  the  said 
^**<1  and  gentleman  of  the  law  attended  at  the  house  of  the 
,     **  Joseph  Idley.  on  the  third  day  of  May  one  thousand  eight 
^^^ed  -and  twenty*five  at  an  early  hour  in  the  day ;  that  the 
s*m  Joseph  Idley,  being  of  sound  and  .disposing  mind  and 
ni*tltU>ry  an4  perfectly  conscious  of  what  he  was  doing,  although 
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feeble  in  body,  then  directed  and  caused  his  will  to  be  drawn 
and  executed  with  due  solemnity  so  as  to  pass  Teal  estate ;  and 
that  it  was  witnessed  by  the  said  gentleman  of  the  lawj  the 
said  friend  of  the  said  Joseph  Idley  and  one  other  person,  &c. 
&c.  The  defendant  also  insisted  in  her  said  answer,  that  the 
said  Joseph  Idley  had  then  power  of  mind  well  to  know  and 
comprehend  its  contents  and  effect,  and  did  well  know  and 
comprehend  them,  and  execpted.it  of  his  own  motion  and  free 
will  and  not  by  the  suggestion  or  contrivance  of  the  defendant 
She  admitted  that  the  making  of  the  said  last  will  and  the 
burning  and  destroying  of  the  will  of  April  immediately  pre- 
ceding were  unknown  to  the  said  George  Bowen  and  his  wife 
until  after  the  death  of  the  said  Joseph  Idley  and  also  until 
after  the  defendant  had  caused  the  said  will  of  the  third  of 
May  to  be  proved  before  the  surrogate  and  she  had  taken  out 
letters  testamentary ;  that  the  said  Joseph  Idley  intended  the 
said  occurrences  should  remain  unknown  to  the  said  Geoige 
Bowen  to  secure  himself  from  all  further  entreaty  and  impor- 
tuhity ;  that  the  said  Joseph  Idley  was  much  dissatisfied  that 
the  contents  of  his  will  were  divulged  before  his  death.  She 
admitted  remaining  in  possession  of  the  real  estate,  &c.  <fcc. 

A  mass  of  testimony  had  been  taken  in  the  cause,  but  as 
there  appeared  to  be  no  doubt  upon  the  mind  of  the  court  as  to 
the  propriety  of  granting  an  issue,  and  the  motive  for  report- 
ing this  case  in  its  present  stage  is  to  give  the  opinion  of*  the 
Vice-Chancellor  upon  other  points,  it  will  not  be  necessary  to 
detail  it 


Mr.  David  S.  Jones  for  the  complainants. 

Mr.  C harks  O Connor  and  Mr.  David  B.  Ogden  for  toe 
defendant. 


We  object  to  the  way  in  which  the  infant  Mary  Ann  Idley 

is  brought  before  the  court.    She  ought  to  have  been  made  a 

defendant  and  have  appeared  by  a  guardian.    Under  the  pre- 

f  sent  will,  the  infant  is  entitled  to  the  whole  of  the  property, 

subject  to  the  mere  life,  estate  of  the  defendant,  whereas  the 
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paper  destroyed  would  have  given  her  only  half  and  have  al- 
lowed the  rest  to  Bowen  and  wife  who  are  the  very  persotife 
making  the  infant  a  party  complainant  with  them.  If  the  in- 
fant had  been  made  a  defendant,  her  rights  could  have  been 
protected.  She  might  then  have  set  up  the  present  will.  This 
court  will  not  deprive  the  infant  of  such  right.  Bowen,  by 
thus  being  her  next  friend,  is  trying  to  deprive  her  of  half  the 
estate.  Infants  are  under  the  especial  protectiozi  of  a  court 
of  equity.  The  duty  of  a  procliein  ami  is  to  take  care  of  the 
rights  of  the  infant;  ahd  not  to  place  the  child  in  a  situation  in 
^hich  he  expects  to  get  half  the  matter  in  dispute. 

Mr.  D.  S.  Jones. 

The  counsel  opposed  to  me,  in  raising  this  objection,  seem  to 

■Itempt  to  protect  and  act  for  the  infant  complainant  rather  than 

Hpbold  the  cause  of  their  own  client,  the  defendant.    The  child 

**H  suffer  no  loss  even  though  Mr.  Bowen  should  not  protect 

**  interests.     The  court  will  compel  a  prochein  ami  to  act 

lightly  at  any  time ;  and  when  the  infant  comes  of  age,  she 

will  be  entitled  to  her  action  against  him  for  any  dereliction  of 

duty.    This  court  can  order  a  reference  to  a  master  in  order 

to  ascertain  whether  a  suit  is  beneficial  to  an  infant :  but 

nothing  of  the  kind  has  been  applied  for  here,  and  the  present 

if  too  late  a  stage  in  which  the  point  now  raised  should  be 

sanctioned. 
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The  Vice-chancellor.  The  bill  in  this  cause  is  filed  by  September  5.  N 
George  Bowen  and  Ann  Eliza  his  wife  and  by  Mary  Ann 
Idley,  an  infant,  by  George  Bowen  her  next  friend — Ann  Eliza 
Bowen  and  Mary  Ann  Idley  are  sisters  and  the  only  children 
of  Joseph  Idley  deceased.  The  defendant  is  the  widow  of 
Joseph  Idley  and  the  step-mother  of  the  two  complainants, 
One  object  of  the  bill  is  to  set  aside  ah  instrument  purporting 
to  be  the  last  will  of  the  deceased,  and  made  shortly  before  his 
death,  upon  the  ground  of  fraud  by  the  defendant  in  procuring 
it,  added  to  the  incompetency  of  the  decedent.  It  bears  date 
the  third  day  of  May  one  thousand  eight  hundred  and  twenty- 
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five.  Another  object  of  the  bill  is,  to  reinstate  and  establish  a 
former  will  made  on  the  third  day  of  April  one  thousand  eight 
hundred  and  twenty-five,  for  the  purpose  of  allowing  the  com- 
plainants to  have  the  benefit  of  it  as  the  last  will  of  the  testator 
Joseph  Idley:  such  will,  as  they  allege,  having  been  made 
when  the  deceased  was  of  sound  mind  and  fully  competenVand 
cancelled  or  destroyed  by  the  defendant  or  by  her  direction  or 
through  her  procurement  without  the  direction,  desire,  consent 
or  knowledge  of  the  testator. 

There  is  no  doubt  about  the  necessity  and  propriety  of  an 
issue  of  devisavit  tel  non,  as  regards  the  paper  of  the  third  day 
of  May  one  thousand  eight  hundred  and  twenty-five  propound- 
ed as  a  will :  unless  the  objection  taken  by  the  counsel  for  the 
defendant,  to  the  further  prosecution  of  this  suit  in  its  present 
form,  should  prevail. 

The  objection  is,  that  Mary  Ann  Idley,  the  infant,  oqght  td 
have  been  a  defendant  to  the  suit,  because,  as  is  said,  hci?  inte- 
rest is  in  opposition  to  that  of  the  other  complainants :  she  be- 
ing entitled  under  the  will,  which  is  sought  to  be  set  aside,  to 
the  whole  estate  in  remainder  after  the  death  of  the  defendant, 
her  step-mother  (to  whom  it  is  there  devised  for  life)  whereat 
if  the  will  of  the  third  of  April  is  established,  the  infant  will  be 
entitled  to  one  half  of  the  estate  in  remainder— and  because,  if 
both  wills  are  entirely  put  out  of  view,  she  will  then  come  iA 
for  only  a  share  of  the  estate.  In  other' words,  that  it  is  her 
interest  to  sustain  the  will  of  the  third  day  of  May  one  thou- 
sand eight  hundred  and  twenty-five,  and  that  in  seeking  to  set  it 
aside,  they  act  adversely  to  her  and  ought  to  have  made 
her  a  defendant  Another  point  is  added :  that  the  court  19 
bound,  whenever  the  suggestion  is  made,  to  look  to  the  right? 
of  an  infant  and  arrest  the  further  progress  of  a  suit  commenc- 
ed by  a  prochein  ami,  if  it  appear  not  to  be  for  the  benefit  of 
the  infant.  There  can  be  no  question  as  to  the  duty  and  power 
of  the  court  on  the  latter  point.  Numerous  instances  are 
to  be  found  where  the  court  has  interfered  and  instituted  an 
inquiry,  by  a  reference,  in  order  to  ascertain  whether  a  spit  is 
for  the  benefit  of  an  infant ;  and,  as  occasion  required,  the  court 
has  changed  a  guardian  and  the  position  of  the  infant  in  order 
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to  have  its  rights  better  protected  :  Cooper9 s  Eq.  28  ;  Plunket 
v.  Joyce,  2  Sch.  <££.  158 ;  Garr  v.  Drake,  2  /.  C.  R.  542 ;  Ful- 
ton v.  Roosevelt,  1  Paige's  C.  R.  178.  It  is  not  a  little  surpris* 
ing,  if  tiiere  be  any  solid  foundation  for  this  objection,  that  it 
has  not  been  made  in  an  eanlier  stage  of  the  suit ;  and  I  must 
say,  it  would  have  come  with  much  more  propriety  before  the 
cause  was  at  issue  or,  at  any  rate,  before  the  parties  had  in- 
curred the  trouble  and  expense  of  the  voluminous  testimony 
which  appears  in  the  case. 

But  I  am  by  no  means  satisfied  the  interest  of  the  infant  lies  that 
-way.  It  is  true  she  will  be  entitled  under  the  iyillfif  it  be  establish- 
ed, to  the  whole  of  the  estate  in  remainder:  still,  until  the  death 
of  her  stepmother,  which  possibly  may  not  be  in  many  years, 
she  is  not  legally  entitled  to  one  farthing's  benefit  from  the  es- 
tate :  in  the  other  event,  she  will  be  entitled  to  a  present  estate 
and  to  the  benefit  of  an  immediate  ample  support  which  may 
be  far  more  important  to  her,  not  only  in  a  pecuniary  but  in  a 
moral  point  of  view,  than  a  long  deferred  expectancy. 

In  Plunket  v.  Joyce,  supra,  it  was  quite  apparent  that  the 
interest  of  the  infant  heir  on  whom  the  real  estate  descended 
was  opposed  to  the  marriage  settlement  sought  to  be  carried 
into  execution  against  him  in  behalf  of  younger  children,  and 
with  whom  he  was  made  a  co-plaintiff,  This  it  was  which 
made  it  necessary  for  him  to  be  placed  in  an  adverse  attitude 
to  them ;  and  more  especially  as  the  trustee  in  the  settlement 
was  the  only  defendant,  and  his  rights  were  in  subserviency  of 
those  claimed  by  the  younger  children.  Not  so,  however,  in 
the  present  case.  Here,  the  cause  is  at  issue,  not  merely  as  re- 
spects the  rights  of  the  infant  but  as  between  her  co-plaintiffs, 
Bowen  and  wife,  and  the  defendant  in  relation  to  the  validity 
of  the  will— ra  question  in  which  they  as  well  as  the  infant  are 
personally  interested  adversely  to  each  other ;  and  it  is  imma- 
terial to  the  correct  determination  of  the  question,  whether  the 
infant  is  before  the  court  as  one  of  the  complainants  or  as  a  de- 
fendant Independent  of  her,  here  are  parties  before  the  court 
fully  able  to  litigate  the  matter  with  all  the  advantages  which 
the  law  and  the  evidence,  brought  to  bear  on  either  side,  will 

afford ;  and  it  certainly  can  have  no  influence  upon  the  matter 
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1 831.  of  fact  to  be  tried,  on  >rtiich  side  the  infant  stands.  She  is  m~ 
capable  in  law  of  compromitting  her  own  rights ;  while  the 
act  of  her  guardian  in  placing  her  in  the  position  of  a  complai- 
nant1 before  the  court,  willfiot  determine  what  those  rights  are. 
It  is  more  a  matter  of  form,  so  fir  as  the  validity  of  the  will 
is  concerned,  that  the  infant  is  before  the  court  It*  validity 
is  to  be  settled  by  a  jury  as  well  as  before  this  tribunal  without 
regard  to  the  situation  in  which  she  stands*  "  The'  counsel 
for  the  defendants  will  be  at  liberty  to  urge  in  argument,  as 
they  have  done  here,  that  the  interest  of  the  infabt  requires  the 
establishment  of  the  wiH.  Besides,  the  guardian  will  be  re~ 
sponsible  to  the  infant,  when  the  latter  comes  of  age,  for  every 
breach  or  omission  of  duty,  whether  the  same  arises  in  using 
Iter  name  improperly  and  for  the  purpose  of  serving  his  own 
purposes  or  by  not  protecting  and  guarding  her  rights. 

I  cannot  permit  the  objection  to  prevail.  There  mutf  be  an 
issue  to  try  the  question  whether  the  instrument  of  the  third 
day  of  May  one  thousand  eight  hundred  and  twenty?five  is  or 
is  not  a  valid  will? 

If  this  question  is  decided  in  favor  of  the  defendant,  there  is> 
at  once,  an  end  of  the  cause.  But,  should  the  jury  find  it  not 
to  be  a  valid  will,  the  question  then  recurs  as  to  the  will  of  the 
third  day  of  April  and  whether  that  shall  be  established  ? 

There  is  no  doubt  of  the  fact  of  the  making  of  such  a  wih ; 
nor  is  the  competency  of  the  testator  to  make  a  will  at  that  time 
disputed :  although  the  defendant  does  allege,  that  the  com- 
plainant Bowen  procured  this  will  to  be  made  by  fraud  and 
by  an  imposition  practised  upon'the  testator.  The  preponder- 
ance of  testimony,  however,  is  strongly  against  the  truth  of 
the  allegation. 

The  great  and  perhaps  only  real  question  in  regardj£  that 
will  is,,  as  to  its  revocation.  It  was  actually  destroyed  id  the 
lifetime  of  the  testator  and  sometime  between  the  third  of  April 
and  the  same  day  of  May — probably  on  or  about  the  first  day 
of  May.  The  bill  charges  it  to  have  been  destroyed  by  the  de- 
fendant, without  the  direction,  consent  or  knowledge  of  the 
testator.  This  she  positively  denies  ;  and  in  her  answer  relptfs 
the  particular  manner  in  which  it  was  destroyed  (by  burqjfcft 
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vftder  the  direction  and  by  the  particular  desire  of  the  testa- 
tor, as  well  as  in  his  sight.  I  see  no  direct  evidence  contra- 
dicting this  portion  of  her  answer,  which  is  responsive  to  the 
biU.  It  may,  however,  be,  that  the  testator  was,  at  the  time,  as 
equally  incompetent  to  revoke  as  to  make  a  will  If  so,  the 
burajngpof  the  paper  will  not  be  a  revocation,  because  it  can- 
oot  Jfc  considered  as  done  ammo  revocandi*  The  presumption 
of  law,  however,  is,  that  it  was  destroyed  animo  revocandi: 
for  the  law  does  not  presume  fraud;  and  the  burthen  of  proof 
is  upon  the  complainants. 

There  is  no  difficulty,  if  that  will  should  be  found  not  duly 
•evoked,  of  establishing  it  by  a  decree  of  this  court  Its  con- 
tents are  proved  by  the  testimony  of  the  gentleman  who  drew 
it  and  witnessed  the  execution  of  it  by  the  testator.  In  Tre- 
vehfanv.  Trevelyar^  1  Phil  153,  Sir  John  Nicholl  said,  "there 
*4  caaie  no  doubt  in  law  that  if  a  will  duly  executed  is  destroy- 
ed in  the  lifetime  of  the  testator,  without  his  authority,  it  may 
44  be  established  upon  satisfactory  proof  being  given  of  its  having 
41  beqn  &  destroyed,  also  of  its  contents."  There,  the  learned 
judgB-QttXuounced  in  favor  of  and  established  a  will  from  the 
depaqtfali  of  a  witness  as  to  its  contents. 

I  Sfcaft  therefore,  direct,  that  the  issue  to  be  made  up  em- 
brace the  subject  matter  of  the  will  of  the  third  day  of  April, 
both  as  to  its  execution  and  revocation,  as  well  as  the  alleged 
will  of  the  third  day  of  May  one  thousand  eight  hundred  and 
twenty-five. 

Upon  the  return  of  the  verdict,  I  shall  have  the  whole  case 
before  me  in  order  to  establish  the  one  will  or  the  other  or  pro- 
nounce in  favor  of  an  intestacy. 

£  J5.  The  appeal  which  the  defendant  took  to  the  above 
ision  was  not  decided  by  his  honor  the  Chancellor  directly 
upon  the  grounds  taken  before  the  Vice-Chancellor.  It  turned 
upon  the  appellant's  having  no  right  to  appeal  from  an  order 
which  did  npt  injure  her.  The  following  is  a  copy  of  the  Chan- 
cellor's opinion :  "  The  only  serious  objection  urged  against 
*.the  decision  of  the  Vice-Chancellor  in  this  case  is,  that  the  in- 
*  fimt  should  have  been  a  defendant  instead  of  a  joint  complai- 
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'*  natit  Without  expressing  any  opinioti  upon  the  correctness 
u  of  the  Vice-Chancellor's  decision  on  that  point,  I  am  satisfied 
"  it  did  not  furnish  any  grounds  for  an  appeal  by  the  defendant 
u  in  her  own  name.  .  No  one  can  appeal  from  an  order  who  is 
"  not  injured  thereby :  Steele  v.  White,  2  Paige's  C.  R.  478.  The 
u  decree  or  order  of  the  Vice-Chancellor,  so  far  as  it  affects  the 
"  rights  of  the  appellant,  is  affirmed  with  costs ;  and  so  fer  as 
w  the  appeal  seeks  to  protect  the  right  of  the  infant,  it  must  be 
n  dismissed,  but  without  prejudice  to  the  right  of  any  person  to 
u  apply  to  the  Vice-Chancellor  in  behalf  of  the  infant  to  inquire 
*  whether  it  is  for  the  interest  of  the  infant  to  have  the  suit  pro- 
u  secuted  in  her  name." 


An  appeal  from  the  chancellor's  order  is  pending  in  the  court 
of  errors. 


LbtiD  and  others  vs.  Sergeant  and  another,  (a) 


Where  ft  defence  consists  of  a  Variety  of  distinct  facts  And  circumstances,  there 
can  be  no  saving  by  a  plea. 

Equity  will  not  relieve  against  a  judgment  when  the  defendant  has,  by  his 
own  neglect*  suffered  it  to  pass  against  him  or  omitted  to  avail  himself  of  a  de- 
fence which  he  knew  of  and  might  have  set  up  at  law.   This  is  well  settled. 

The  right  to  proceed  at  law  upon  a  bond  against  both  principal  and  surety  is 
not  taken  away  under  the  R.  S.  by  the  creditor's  also  holding  a  mortgage,, 

If  a  surety  is  resorted  to  in  any  case  and  compelled  to  pay,  an  equity  arises  in 
his  favor  to  be  substituted  in  the  place  of  the  creditor  and  to  have  the  bene- 
fit of  all  securities  which  he  held. 


July  18. 

1831.  This  cause  came  before  the  court  on  bill  and  plea  of  the  de- 

PkJ   ^  fendant  Aafon  Selrgeant.    An  answer  was  attached  to  the  lat- 

Judgnu&t  at 

Into. 

Principal  and      (°)  An  aPPeal  waa  entered  from  the  decision  in  this  case :  but  H 

surety.  was  subsequently  abandoned. 
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ter.  The  bill  was  filed  by  the  complainants  as  judgment  ere-  1831. 
ditors  of  Aaron  Sergeant,  after  a  writ  of  fieri  facias  had  been 
returned  unsatisfied.  The  judgment  was  obtained  by  the  com- 
plainants upon  promissory  notes  made  by  one  Divert  and  en-  berobaht. 
dorsed  by  Sergeant  to  Thomas  Loud,  the  father  of  the  com- 
plainants, who  passed  them  to  the  latter,  as  they  alleged,  in  the 
usual  course  of  business  and  before  the  notes  fell  due* 

The  defendant  pleaded,  that  the  causes  of  action  on  which 
the  judgment  was  recovered  did,  before  and  at  the  time  of  the 
commencement  of  the  action  and  up  to  the  period  of  pleading, 
belong  to  Thomas  Loud,  the  father  of  the  complainants ;  that 
the  debt  for  which  the  notes  were  given  was  the  debt  of  Divers, 
the  maker  thereof,  due  to  this  Thomas  Loud  for  the  purchase 
x>f  certain  real  estate  sold  by  the  latter  to  the  former ;  that  the 
•defendant  Sergeant  endorsed  the  notes  as  surety  for  Divers ; 
that  as  a  further  security  for  the  payment  of  the  purchase  mo- 
ney, Loud  retained  the  legal  title  of  the  real  estate  in  him- 
self and  still  held  it,  although  a,  large  part  of  the  purchase  mo- 
ney had  been  paid  by  Divers;  that  Thomas  Loud,  by  agree- 
ment and  understanding  with  the  defendant  Sergeant,  was  to 
sell  and  dispose  of  the  said  real  estate,  and  out  of  the  proceeds 
pay  the  notes  if  Divers  failed  to  do  so.  The  plea  then  averred, 
that  the  subject  of  the  bill  had  been  and  still  was  the  property 
of  a  third  person  who  was  not  one  of  the  complainants,  namely, 
Thomas  Loud ;  that  he  held  ample  security  in  real  estate  for 
payment  of  the  notes ;  and  that  he  had  transferred  them  to 
the  complainants  without  consideration  and  to  defraud  the 
defendant  Sergeant  by  compelling  him  to  pay  the  notes  for 
Divers,  who  was  insolvent,  and  yet  retaining  the  lands  to  his, 
Loud's,  own  use  and  which  were  greatly  encreased  in  value 
since  the  sale. 

Mr.  George  Sullivan,  in  support  of  the  plea. 

Mr.  Murray  Hoffman,  for  the  complainants. 

The  Vice-Chancellor.     I  doubt  the  propriety  of  putting  September  5. 
forward  all  this  matter  by  way  of  plea,  even  though  the  cir- 
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cumstanCeg  themselves  may  form  a  sufficient  defence  to  the 
bHL   " 

The  criterion  by  which  to  determine  how  far  a  defence  is 
proper  by  way  of  plea  is,  to  ascertain  whether  the  cause  is 
thereby  reduced  to  a  single  point  creating  a  complete  bar  to 
the  suit  It  is  .true  the  matter  of  a  plea  may  consist  of  a  vari- 
ety of  facts  and  circumstances,  provided  they  are  not  inconsis- 
tent with  each  other  and  all  tend  to  one  point,  making  out  one 
connected  proposition  sufficient  of  itself  to  form  a  defence  to 
the  bill— and  not  showing  separate  and  distinct  defences,  one 
of  which  would  have  been  sufficient :  for  then,  the  plea  will  be 
bad  ibr  duplicity :  Coop.  Eq.  223,  225 ;  Beames  PI.  19,  and 
eases  there  mentioned. 

I  cannot  say  the  plea  under  consideration  falls  within  the 
rule  connected  with  duplicity :  because  I  do  not  perceive  how 
any  of  the  matters  which  are  pleaded,  when  taken  separately, 
could  constitute  a  bar  or  defence  to  the  suit. 

I  am  also  at  a  loss  to  discover  upon  what  principle  the  whole 
of  the  matter  taken  together  can  be  a  bar. 

It  seems  to  me  much  more  expedient  that  this  defence,  if  it 
is -to  be  available,  should  bo  taken  by  answer.  The  object' of 
a  plea  isio  save  the  parties  the  expense  and  trouble  of  examin- 
ing witnesses  at  large,  by  putting  an  end  to  the  sujf  upon  some 
single  ground  of  defence.  Where  this  defence  consists  of  a 
variety  of  fycts  and  circumstances,  there  can  be  no  saving  by 
a  plea ;  because  the  examination  of  witnesses  must  still  be  as 
much  at -large  as  if  the  defendant  had  put  it  forward  in  an  an- 
swer ;  and  another  reason  given  in  the  books  is,  that*  by  allow- 
ing a  plea  containing  such  various  matter,  the  court  gives 
judgment,  in  effect,  upon  the  facts  and  circumstances  of  the 
case  before  they  are  made  out  by  proof. 

I  shall  proceed  to  dispose  of  the  question  upon  this  plea,  not  upon 
the  point  of  duplicity  or  inexpediency,  but  upon  other  grounds 
— and  which  I  think  are  fatal  to  it.  In  the  first  place,  it  is  said, 
that  this  defence  could  have  been  made  at  law,  and  as  the  de- 
fendant Sergeant  has  not  availed  himself  of  it  there,  he  cannot 
now  set  it  up  in  avoidanfce  of  the  judgment.  I  agree  with  the 
counsel  for  the  complainants  in  this  proposition.   Upon  proving 
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a  transfer  of  the  notes  by  Thomas  Loud  to  the  complainants       183 L 

without  consideration,  the  defendant  might  have  been  let  into 

any  and  every  defence  which  he  could  make  provided  Thomas 

Loud  had  been  the  defendant  in  the  action ;  and  the  rule  is  well    sbbgeaht. 

settled,  that  this  court  will  not  relieve  against  a  judgment  at  law 

on  the  ground  of  its  being  contrary  to  equity,  when  the  party 

has,  by  his  own  neglect,  suffered  it  to  pass  against  him  or  omit-  ■ 

ted  to  avail  himself  of  a  defence  which  he  might  have  made 

and  which  he  knew  of  during  the  pendency  df  the  action :  Lan^ 

sing  v.  Eddy,  1  /.  C.  R.  51,  and  other  cases. 

There  is  no  allegation  in  this  case  of  the  defendant  Ser- 
geant's being  ignorant  of  any  of  the  matters  which  are  now 
pleaded  or  of  his  having  been  prevented  by  accident  or  any 
other  cause  from  making  his  defence  at  law*  He  is,  therefore, 
too  late. 

But,  there  is  a  view  to  be  taken  of  this  case  which,  in  my 
judgment,  shows  that  the  matter  of  this  plea  is  not  a  complete 
defence  to  the  present  suit.    The  defendant  Sergeant  endorsed 
the  notes  by  way  of  security  for  the  purchase  money  of  the 
lands  sold  by  Loud  to  Divers.     Loud  retained  the  legal  title 
in  himself  as  a  further  security  until  the  notes  should  be  paid, 
under  an  agreement,  as  is  alleged,  to  sell  the  lands  and  apply 
the  proceeds  to  the  payment  of  the  notes ;  and  it  is  also  aver- 
red, that  he  still  holds  the  lands  which  are  an  ample  security ,  ^ 
Now,  according  to  this  statement,  the  transaction  may  be  con- 
sidered the  same,  in  effect,  as  if  Loud  had  delivered  a  deed  of 
the  lands  to  Divers  and  had  taken  his  bond,  with  Sergeant  as  a 
surety  therein,  and  a  mortgage  by  way  of  additional  security. 
What  then  would  be  the  rights  of  the  parties?    Loud  could 
sue  upon  the  bond  and  it  would  be  no  defence  for  the  surety  to 
say  the  debt  was  secured  by  a  mortgage.     The  surety  would 
still  be  personally  liable.     He  bound  himself  for  the  payment 
of  the  debt ;  and  the  mortgage  was  but  an  incident  and  a  colla- 
teral of  the  bond  to  be  resorted  to  in  case  the  personal  security 
failed.    It  might  also  have  been  resorted  to  in  the  first  instance 
at  the  election  of  the  creditor.  Even  under  the  regulations  con- 
tained in  the  Revised  Statutes  the  right  to  proceed  at  law  upon 
the  tymd  against  both  principal  and  surety  is  not  taken  away  M 
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^^^      if  the  surety  is  resorted  to  in, any  case  and  compelled  to  pay 

-~-  ^-  — ~  the  debt,  an  equity  at  once  arises  in  his  favor  to  be  substituted 
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ABTi  in  the  place  of  the  creditor  and  to  have  the  benefit  of  all  secu- 

rities which  he  held.  The  defendant,  Sergeant,  if  he  pays  the 
debt  as  surety  for  Divers,  will  be  entitled  to  have  the  lands 
sold  or  conveyed  to  him  for  his  indemnity;  and  this  court,  upon 
a  bill  filed  for  the  purpose,  will  aid  him  :  but  he  cannot,  for 
this  reason,  avail  himself  of  the  matters  pleaded  as  a  protection 
against  paying  the  judgment  recovered  upon  the  notes. 

If  the  agreement  set  up  was  ever  of  any  force,  it  would  have 
availed  the  defendant,  Sergeant,  at  law — and  there  he  ought 
to  have  made  use  of  it.  He  has  no  excuse  for  not  having 
done  so  and  he  cannot  now  be  permitted  to  set  it  up  against 
the  judgment. 

I  must  disallow  the  plea,  with  costs;  but  I  shall  order  it  to 
stand  for  an  answer,  with  leave  to  the  complainants  to  except* 


In  the  matter  of  the  petition  of  Stuart  and  wife. 


A  married  woman,  upon  the  joint  petition  of  herself  and  her  husband,  was  al- 
lowed to  mortgage  a  legacy  payable  to  the  wife  at  a  future  day,  for  the  pur- 
pose of  raising  money  (to  be  invested  in  mercantile  business.)  The  profits 
to  be  applied  to  the  support  of  the  wife  and  her  children. 

Bui  this  was  not  allowed,  until  the  husband  had  made  a  settlement  of  the  le- 
gacy upon  the  wife  and  her  children.  The  deed  of  settlement  was  approved 
of  by  the  court;  and  the  di  aft  of  it  was  filed  in  the  office  of  the  clerk. 


October  29. 
1831. 


This  was  an  application  on  the  part  of  the  petitioners  for  an 
Wife's  Lego-  order  sanctioning  an  assignment,  by  way  of  mortgage,  to  the 

J&rffqrc.     ^ew  ^°*  kife  Insurance  and  Trust  Company  of  a  legacy  b*- 
SdtUrrunt.      queathed  to  the  petitioner  Lf  titia  Stuart, 


vice-chancellor's  court.  hn 

The  petition  showed  Letitia  to  be  one  of  the  daughters  of       1831. 
Teunis  Bergh,  who  had  died  on  the  fifth  day  of  August  one       "-^^^ 

TV     iruv   1W  A 1*  • 

thousand  eight  hundred  and  twenty-eight ;  also,  that  the  dc-  TKR  OF  8Tb. 

ceased  had  duly  made  his  will,  which  had  been  proved  by  his  abt. 

executors.     The  following  clauses^ of  the  will  were  set  out; 

tt  I  give  and  bequeath  unto  each  of  my  daughters,  Ann,  wife 

"of  Elias  Fountain,  and  Catharine,  wife  of  Warren  Haight,  the 

44  sum  of  three  thousand  dollars ;  and  to  each  of  my  daughters 

44  Sarah  Sherman  and  Letitia,  spinsters,  the  sum  of  five  thou- 

•4  sand  dollars ;  and  to  my  grandson  Samuel  Bcrgh  White  the 

44  sum  of  two  thousand  dollars :  the  said  several  bequests  to  be 

44  paid  to  them  respectively  by  my  two  sons  and  executors, 

"hereinafter  named  and  appointed,  at  the  expiration  of  five 

"years  after  my  decease.     Provided  always  and  it  is  my  will 

44  and  I  do  hereby  direct,  that  if  any  or  either  of  my  said  daugh- 

44  ters  shall  depart  this  life  before  the  legacy  hereby  to  them  se- 

u  verally  bequeathed  shall  have  become  payable,  without  leav- 

44  ^  lawful  issue  at  their  or  her  death  or  deaths,  then  the  le- 

Ptoes  or  legacy  hereby  given  to  them,  respectively,  as  well 

or^nal  as  accruing  by  virtue  of  this  present  clause  or  pro- 

^N  shall,  from  time  to  time,  accrue  and  go  to  the  survivors 

Urn  '  ' 

or  survivor  of  my  said  sons  and  of  my  said  daughters  in 
a  equal  shares  and  proportions  if  more  than  one,  and  if  but  one, 
« then  the  whole  to  such  one,  and  be  paid  to  them,  him  or  her 
"  together  with  and  at  the  same  time  as  the  said  original  lega- 
cies are  by  this  my  will  directed  to  be  paid.  But,  in  case  any 
Mor  either  of  my  said  daughters  shall  die  before  the  expiration 
"of  the  ternl  of  five  years  to  commence  and  be  computed  from 
41  the  time  of  my  decease,  having  lawful  issue  living  at  the 
"timeof  their  deaths  or  death  and  who  shall  be  living  at  the 
44  expiration  of  the  said  term  of  five  years,  then  the  legacies  or 
44  legacy  of  them  or  her  so  dying  and  leaving  such  issue  shall 
44  go  and  belong  to  their  or  her  children  in  equal  shares  and 
44  proportions,  such  children  nevertheless  to  be  entitled  to  and 
44  take  shares  which  their  respective  mothers  would  have  been 
"severally  entitled  to  and  taken,  if  living.  Further,  it  is  my 
"will  and  I  hereby  direct,  that  in  case  all  my  daughters  shalj 

14  depart  this  life  before  the  expiration  of  five  years  after  my 

23 
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1831.        *  decease,without  leaving  lawful  issue  them  surviving,  or  having 
v-^^*      "  such  issue,  they  shall  all  die  before  the  expiration  of  the  said 

I!f    THE  MA.Ta 

ter  or  8tu-  a  term,  then  the  said  several  legacies  so  given  and  bequeathed 
art.  ,  M  by  this  my  will  to  my  said  daughters  shall  sink  into  and  be- 

"  come  part  of  the  residue  of  my  estate  and  effects  and  go  to 
u  and  be  received  or  retained  accordingly  by  my  residuary 
u  legatee  hereinafter  named  and  appointed.79  And  the  petition, 
after  setting  out  the  intermarriage  of  the  petitioners  and  the 
birth  of  a  son  then  aged  two  years,  continued  and  ended  thus  : 
u  Your  petitioners  further  show,  that  the  property  and  income 
**  of  your  petitioners  is  very  small  and  inadequate  to  their  com- 
"  fortable  support ;  and  they  are  desirous  to  make  a  portion  of 
44  the  said  legacy  of  five  thousand  dollars  immediately  availa- 
ble, by  employing  the  same  in  mercantile  business,  whereof 
u  the  said  Frederick  A.  Stuart,  who  is  by  occupation  a  mer- 
chant, shaH'become  the  manager.    And  your  petitioner,  the 
u  said  Letitia,  is  fully  convinced,  that  her  interests  would  be 
"  greatly  promoted  and  that  it  is  essential  to  her  comfortable 
u  subsistence  that  a  portion  of  the  said  legacy  may  be  applied 
u  in  the  manner  above  Referred  to.    And  your  petitioners  fur- 
"  ther  show,  they  have  recently  made  application  to  the  Presi- 
M  dent  and.  Directors  of  the  New  York  Life  Insurance  and 
"  Trust  Company  for  a  loan  of  the  sum  of  three  thousand  dol- 
"  lars  at  an  interest  of  seven  per  centum  per  annum ;  and  have 
u  offered  to  assign  the  said  legacy  of  five  thousand  dollars  to 
u  the  said  company  as  security  for  the  repayment  of  the  said 
"  sum  of  three  thousand  dollars  and  secure   die  said  com- 
V*  pany  by  an  insurance  on  the  life  of  your  petitioner   the 
"  said-Letitia.   And  your  petitioners  further  show,  that  the  said 
"  New  York  Life  Insurance  and  Trust  Company  have  given 
M  your  petitioners  to  understand  that  the  said  company  will  ad- 
"  vance  to  your  petitioners  the  said  sum  of  three  thousand  dol- 
M  lars  by  way  of  loan  on  the  terms  above  mentioned,  if  the  as- 

*  signment  of  the  said  legacy,  by  way  of  security  as  aforesaid, 
u  can  be  made  in  such  a  manner  as  to  convey  and  bind  the 

*  fights  and  interests  of  your  petitioner,  the  said  Letitia,  in  the 

*  said  legacy.    .And  the  said  company  have  required  of  your 
M  petitioners  that  the  sanction  of  this  honorable  court  shall  be 
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•  obtained  on  the  assignment  by  your  petitioner  of  her  said  le-        1831. 
*gacy  to  the  said  company  for  the  purposes  and  on  the  terms 
u  above  set  forth  and  an  order  be  entered,  according  \o  law  and  TBR  ow  aTUm 
"  the  practice  of  this  honorable  court,  which  shall  be  binding  on  art. 

•  your  petitioner,  the  said  Letitia,  and  which  shall  enable  her 
uto  convey,  without  any  reservation  of  equities,  rights  or  inte- 
"  rests,  the  said  legacy  to  the  said  company  for  the  purposes 
u  aforesaid.  Your  petitioner,  the  said  Letitia,  further  shows, 
"  that  she  has  been  fully  advised  as  to  all  her  rights  and  inte- 
"  rests  in  the  said  legacy :  but  that  she  is  desirous  of  assigning 
**  the  said  legacy  for  the  purposes  aforesaid,  being  convinced 
**  that  her  interests  and  comfort  will  be  promoted  thereby : 
"  Your  petitioners  therefore  pray,  that  the  premises  being  con- 
M  sidered,  an  order  may  be  made  by  this  honorable  court,  sane* 

*  tioning  the  proposed  assignment  of  the  said  legacy  by  your 
u  petitioner,  Letitia,  to  the  said  New  York  Life  Insurance  and 
u  Trust  Company,  as  security  for  the  said  loan,  and  rendering 
u  such  assignment  binding  and  conclusive  upon  your  petitioner 
"  the  said  Letitia  and  excluding  her  from  any  rights  or  equities 
"  in  the  said  legacy  after  the  said  assignment  shall  be  made,  as 
u  far  as  the  repayment  of  the  said  loan  and  the  security  thereof 
u  are  concerned ;  or,  that  such  farther  order  may  be  made  in 
"  the  premises  as  the  circumstances  require  and  as  shall  be 
u  agreeable  to  equity  and  good  conscience." 

Upon  the  presenting  of  this  petition,  the  petitioners  appeared 
before  the  Vice-chancellor;  and  Mrs.  Stuart  was  examined 
apart  from  her  husband  by  his  honor  at  chambers  and  testified 
her  consent  to  the  prayer  of  the  petition. 

A  copy  of  the  petition  and  notice  of  the  application  had  been 
personally  served  upon  the  executors. 

VLr. William  Kent  and  Mr.  Charles  Edwards,  for  the  petition- 
ers, gave  his  honor  to  understand  that  a  settlement  was  intended 
to  be  executed  by  Frederick  A.  Stuart,  whereby  the  said  lega- 
cy of  five  thousand  dollars  and  the  moneys  and  interest  to  be 
raised  thereon  would  be  secured  for  the  benefit  of  the  said  Le- 
titia aqd  her  children :  Johnson  v.  same,  \  J.  $W.  451. 
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1831.  The  Vice-Chancellor,  after  suggesting  that  the  applied.** 

%J  ~  **       tion  could  not  be  granted  upon  the  petition  alone — and  in  proof 
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teh  of  st if-  thereof  referred  to  Purdew  v.  Jackson,  1  iZuss.  •!,  and  the  cases 
art.  there  cited  (a)— directed -an  order  to  be  entered,  upon  the  under- 

standing that  the  form  of  a  settlement  should  be  approved  of 
by  the  court  and  be  executed  in  favor  of  the  petitioner  Letitia 
and  her  children  prior  to  the  raising  of  the  said  loan. 

The  important  parts  of  the  order  were  as  follow :  "  On  read- 
44  ing  the  petition  of  Frederick  A.  Stuart  and  Letitia  his  wife, 

*  verified  by  the  affidavit  of  the  said  Frederick  A.  Stuart,  set- 
14  ting  forth,  that  the  said  Letitia,  &c.  &c."   "And  on  motion 

*  &c."  "  and  the  said  Letitia  Stuart  being  present  in  court,  and 
44  being  examined  by  the  court,  and  expressing  her  desire  that 
44  the  sanction  of  this  court  should  be  given  to  the  said  assign- 
"merlin  the  manner  proposed  by  the  said  company  and  that 
44  an  order  should  be,  for  the  said  purpose,  entered  in  this  mat- 
44  ter :  It  is  ordered,  adjudged  and  decreed,  and  this  court,  by 
44  virtue  of  the  authority  therein  vested,  doth  order,  adjudge  and 
44  decree,  that  the  said  petitioners  may  be  and  they  hereby  are 
44  authorized  to  assign  and  transfer  all  their  respective  right, 
44  title  and  interest  of  in  and  to  the  said  legacy  of  five  thousand 
44  dollars,  mentioned  in  the  said  petition,  and  which  in  and  by 
14  the  said  -last  will  and  testament  was  bequeathed  to  the  said 
44  Letitia  Stuart,  to  the  New  York  Life  Insurance  and  Trust 
14  Company  as  security  for  the  repayment  with  interest  of  a 
44  loan  of  three  thousand  dollars,  which  is  proposed  to  be  and 
44  shall  be  made  by  the  said  company  to  the  said  Frederick  A. 
44  Stuart ;  and  that  such'  assignment,  when  made,  shall  be  bind- 
44  ing  and  conclusive  upon  the  said  Letitia  and  upon  all  her 

1  ■  ■'  i  ■  i  ■  ■■■>  ■— — *— ^— ^— m^ 

(a)  See  /also  Smith  v.  Kane,  2  Paige's  C.  R.  303  ;  Wade  v. 
8aunders,  1  Turn.  $  R.  306  ;  Bonner  v.  Morton,  3  Rust.  65 ; 
Sansutn  v.  Dewar,  ib.  91;  Ripley  v.  Woods,  2  Sim.  165 ;  Pierce  v. 
Thornhy,  ib.  167  ;  Wombwell  v.  Laver,  ib.  360.  The  husband's 
44  making  a  reasonable  provision"  for  the  wife's  benefit  and  that 
of  her  children  out  of  the  legacy  helps  the  case :  see  Howard  v. 
Moffatt,  2  J.  C.  R.  206  ;  Johnson  v.  same,  supra  ;  and  Field  r. 
FowUpiRuss.  112. 
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•'Tights  and  interests  in  the  said  legacy:  But  it  is  farther  or-        1831. 
**  dered,  that  before  the  said  sum  of  three  thousand  dollars  shall       w vW 
u  be  paid  by  the  said  company,  the  said  Frederick  A.  Stuart  TER  op  8TU* 
**  shall  submit  to  this  court  a  settlement  of  the  said  legacy  and  art. 
*  money  on  and  for  the  benefit  of  his  said  wife  and  children  to 
a  be  approved  of  by  this  court." 

A  settlement  was  accordingly  prepared  and  submitted  to  the  October  31. 
Vice-Chancellor ;  and  the  draft  of  it,  with  his  approval  endors- 
ed, was  directed  to  be  filed  in  the  office  of  the  clerk  of  the 
court  simultaneously  with  the  intended  loan.  Mrs.  Stuart  exe- 
cuted this  settlement  apart  from  her  husband,  in  the  presence 
of  the  Vice-Chancellor,  (a) 


(a)  The  New  York  Life  Insurance  and  Trust  Company  required 
the  trustee  in  the  settlement  to  be  a  party  to  the  assignment,  by 
way  of  mortgage,  of  the  legacy.  The  trustee  also,  at  their  request, 
was  the  person  who  filled  up  and  signed  the  form  of  proposal  for 
the  insuring  of  the  life  of  the  petitioner  Letitia.  He,  upon  doing  so, 
took  a  stipulation  from  the  company  which  indemnified  him  from  all 
liability  on  account  of  so  being  the  party  who  requested  such  insu- 
ranee  upon  Mrs.  Stuart's  life. 

The  settlement  contained  (inter  alia)  the  following  trusts :  u  Am> 

««  IT  IS  HEREBY  AGREED  AND  DECLARED,  that  the  Said  C.  E.  htS  CXe- 

xl  cutors  and  administrators  shall  stand  possessed  of  the  said  bequest 

"  of  five  thousand  dollars  and  all  future  right  to  the  possession  and 

"  property  therein  and  all  proceeds  to  arise  therefrom :  Upon  trust 

"to  permit  the  said  Letitia  Stuart,  with  the  joining  and  concurrence 

"  of  the  said  Frederick  A.  Stuart,  to  obtain  and  raise  the  said  sum 

"  of  three  thousand  dollars  from  the  said  New  York  Life  Insurance 

"  and  Trust  Company,  by  way  of  loan  or  mortgage,  at  interest,  pur- 

u  suant  to  the  terms  of  the  said  recited  order  in  chancery.    And  then, 

"  Upon  trust  to  permit  the  said  Frederick  A.  Stuart  to  receive  into 

"  his  own  hands  the  said  sum  of  three  thousand  dollars  from  the  said 

"  New  York  Life  Insurance  and  Trust  Company ;  and  also  permit 

"  him  to  invest  the  same  in  mercantile  business  and  pursuits  :  but 

"  so  nevertheless  that  all  the  said  loan  and  all  accumulations,  profit 

44  and  interest  to  arise  therefrom  shall  be  considered  as  the  sole  pro- 

**  perry  and  estate  of  the  said  Letitia  daring  her  life,  free  and  clear 

**  from  the  debts  and  liabilities  of  her  present  and  any  future  has- 


V. 
HAGUE. 
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1831.  "  band — although  it  is  the  intention  of  the  parties,  that  the  said  Fre- 
* —  "-'  "  derick  A.  Stuart  shall  manage  and  superintend  the  business  in 
MARSH       u  wnjca  tne  g^j  gutn  0f  three  thousand  dollars  shall  be  embarked  ; 

"  but  still  nevertheless  only  as  a  trustee  for  his  said  wife  and  her 
"  child  and  children  (and  to  which  he  doth  agree,  testified  by  his 
u  executing  these  presents.)  And  upon  further  trust,  and  with 
"  full  power  to  the  said  Letitia  Stuart,  as  if  she  was  a  feme  sole  and 
"  without  any  control  Or  right  on  the  part  of  her  husband,  by  deed 
"  or  will  duly  executed  during  any  part  of  her  life,  to  grant,  limit, 
"  bequeath  or  appoint  the  said  five  thousand  dollars  (subject  to  all 
"  lien  of  the  said  New  York  Life  Insurance  and  Trust  Company 
"  thereon  and  therein,)  and  all  moneys  to  be  raised  upon  the  same 
"  under  the  said  order  in  chancery,  and  all  shares  of  business  con* 
V  nected  with  the  said  moneys  or  in  which  the  same  may  hereafter 
"  be  embarked,  and  all  profits,  interest  and  accumulations  thereof 
"in  any  way — and  to  whom  she  may  choose.  And  in  default,  &c. 
"  &c." 


TfiOMA*  Marsh  and  Sarah  his  wife  vs.  Hague  and  another, 

executors  of  Marsh,  deceased. 


When  a  recital  in  a  will  manifest!  an  intention  to  make  a  present  bequest  and 
the  words  of  actual  bequest  are  omitted  by  inadvertence  or  mistake,  the 
words  will  be  supplied  ;  and  the  recital  will  amount  to  an  implied  bequest, 
Therefore  r 

Where  a  testator  gave  "  unto  my  cousin  S.  M.  daughter  of  my  ancle  D.  O. 
'« 1000  dollars  more  than' the  equal  part  above  mentioned  to  my  uncle  D.O'a 
"  children,"  and  nothing  was  «'  above  mentioned"  to  them,  but  there  was  a 
a  prior  clause  which  gave  to  the  children  of  seven  uncles  named  (not  nam- 
iog  D.  0.  among  them)  $6,000  each  :  Ituasheld,  that  the  children  of  D.  O. 
each  took  five  thousand  dollars  by  implication. 

Grand  children  and  great  grand  children  do  not  take  as t(  children,"  except 
from  necessity  and  where  the  will  would  be  inoperative,  or  where  the  tes- 
tator has  shown  he  did  not  intend  to  use  the  term  according  to*  it*  actual 
meaning,  bat  in  a  restricted  .sense*  They  may  sometimes  be  let  in  under  m 
liberal  construction  of  the  word  "  children.1* 
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Ai  a  general  rale,  legacies  are  payable  in  one  year»  even  though  assets  are  not 
productive  or  the  executors  have  not  reduced  the  property  into  possession  $ 
and  there  is  no  exception  on  the  ground  of  a  legatee's  not  being  in  a  situa* 


tion  to  receive  or  omitting  to  demand. 


163*. 


The  question  in  this  cause  involved  the  construction  of  the  October  24, 
will  of  John  Fleetwood  Marsh,  deceased,  in  some  very  im-       1831. 
portant  points.  WitT^^ 

The  complainants,  Sarah  Marsh  and  Mary  Hughes,  claimed  Construction* 
to  be  legatees  under  the  will  each  of  the  sum  of  five  thousand  /»<«•«•'  on 
dollars,  besides  the  sum  of  one  thousand  dollars  given  to  Sarah     eSacy* 
Marsh  and  which  had  been  paid  to  her. 

The  defendants  were  the  executors;  and  they . admitted 
assets  in  their  hands  abundantly  sufficient  to  discharge  such 
legacies,  provided  the  complainants  were  entitled  to  receive 
them. 

The  claim  arose  out  of  some  of  the  clauses  of  the  will ;  and 
the  following  was  one :  ' 

"  First,  I  give  and  bequeath  unto  all  the  children  that  shall 
u  be  living  of  my  late  uncles  Adrian  Marsh,  Robert  Styles  and 

" Simonds  of  Datchet  Bucks,  John  Marsh  of  Acton* 

M  Middlesex, Perryman  of  Downey,  Berks,  fend  William 

M  Marsh  of  Bray,  to  each  of  the  above  mentioned  persons  five 
44  thousand  dollars  each." 

After  the  bequest  of  a  number  of  other  legacies,  the  testator 
added: 

"  Also,  I  give  and  bequeath  unto  my  cousin  Sarah  Marsh, 
u  daughter  of  my  uncle  David  Ogilvie,  one  thousand  dollars 
M  mora  than  the  equal  part  above  mentioned  to  my  uncle  David 
•  Ogilvie's  children* 

*  Also,  to  my  cousin  Barnard  Bayley  of  Philadelphia,  I  be* 
"  queath  one  thousand  dollars,  in  addition  to  his  share  in  the 
u  family  of  my  uncle  Adrian  Marsh  mentioned  above/' 

He  then  disposed  of  some  further  sums  in  legacies ;  and 
concluded  with : 

"  The  rest  and  residue  t  give  and  bequeath  one-third  part 
u  to  the  treasurer  of  the  Bible  Society  above  mentioned  for 
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u  the  use  of  the  society.  The  other  two-thirds  to  the  grand 
"  children  and  their  children  share  and  share  alike  of -all  my 
"  uncles  above  mentioned." 

This  will  was  made  in  June  one  thousand  eight  hundred 
and  twenty-four;  and  the  testator  died  in  September  one 
thousand  eight  hundred  and  twenty-eight. 

* 

At  the  time  of  making  the  .will  the  complainants,  Sarah 
Marsh  and  Mary  Hughes,  were  the  only  children  surviving 
among  all  the  children  of  the  testator's  uncles.  They  were 
the  daughters  of  the  uncle  David  Ogilvie  deceased. 

It  was  admitted,  however,  that  there  wpre  grand  children 
and  other  descendants  of  the  uncles  named  in  the  will,  to  the 
number  of  three  or  four  hundred,  who  were  entitled  to  come 
in  as  residuary  legatees.  Barnard  Bay  ley,  the  cousin  of  the 
testator,  was  one  of  that  number,  he  being  the  great  grandson 
of  Adrian  Marsh. 


Mr.  Jesse  Hoyt,  for  the  complainant. 


The  general  and  undisputed  rule  in  relation  to  the  construe- 
tion  of  a  will  is,  that  the  intention  of  the  testator  is  to  be  carried 
into  effect. 

In  order  to  ascertain  this  intention,  the  whole  will  is  to  be 
taken  together ;  and  every  part  of  it  is  to  be  preserved,  if 
possible,  in  giving  it  a  construction.  The  principal  question 
in  the  case  is :  whether  the  children  of  the  testator's  uncle 
David  Ogilvie,  namely,  the  complainants,  Sarah  Marsh  and 
Mary  Hughes,  each  take  the  siim  of  five  thousand  dollars  as 
a  bequest  under  this  will  ? 

The  first  clause  of  the  will  is  a  bequest  to  "  all  the  children 
"  that  shall  be  living  of  my  late  uncles,  &c.  five  thousand  dollars 
"  each."  If  David  Ogilvie  had  been  enumerated  here  as  an 
uncle,  there  would  have  been  no  room  to  doubt.  Is  not  the 
doubt  removed,  by  looking  at  the  subsequent  clause  of  the  wiH 
which  "  bequeaths  unto  Sarah  Marsh,  daughter  of  my  uncle 
"  David  Ogilvie  one  thousand  dollars  more  than  the  equal  part 
«  above  mentioned  of  my  uncle  David  Ogilvie's  children  V9 
This  certainly  shows  that  the  testator  supposed  he  had,  by 
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a  prior  part  of  the  will,  put  his  uncle  David's  children  on  the  1  SSI- 
tame  footing  as  the  children  of  the  uncles  he  had  named ;  or, 
in  other  -words,  that  he  supposed  he  had  named  his  uncle  Da- 
vid's children.  It  cannot  be  accounted  for  in  any  other  way 
than  by  the  reason  assigned  in  the  bill  and  in  substance  admit- 
ted in  the  answer,  to  wit,  a  mistake  in  copying  the  former  will. 
There  are  some  analogous  cases  upon  this  subject.  In  Smith 
v.  Fitzgerald,  3  Ves.  fy  B.  7,  it  was  said,  by  the  master  of  the 
rolls,  u  that  cases  were  cited  to  show  that  the  recital  of  a 
"  gift,  though  nothing  had  in  fact  been  given,  would  amount  to 
*  a  gift  f  a&d  also,  *  without  denying  that  the  recital  of  a  gift, 
v"  as  antecedently  made,  may  amoftnt  to  a  gift,  the  court  Ought 
"  to  see  very  clearly  that  there  is  nothing  in  the  will  to  which 
44  the  recital  can  refer,  before  it  is  turned  into  a  distinct  bequest." 
Apply  this  case  to  ours : — this  surely  is  as  good  as  a  recital ; 
and  there  is  nothing  to  rebut  the  effect  of  it.  In  Garvey  v.  -  . 
Hibbert,  19  Ves.  125,  there  was  a  Request  to  three  children  of  garrison  v. 
Deborah  Duval,  Wife  of  Dr.  Benjamin  Duval,  of  the  sum  of  six  Harrison,  1 
hundred  pounds  each  of  lawful  money  of  Great  Britain;  and  ££**•  $  •**• 
the  master  of  the  rolls  held,  that  each  were  entitled,  that  is  to 
say,  all  four  to  six  hundred  pounds.  He  did  this  on  the  autho- 
rity of  Tompkins  v.  Tompkins,  cited  from  the  Register's  book ; 
and  see  Scott  v.  Fenhaulet,  2  Sro.  C.  C.  86;  and  Stebbins  v. 
Walker,  ib.  85.  The  ground  for  the  decision  was,  that  it  was 
a  mere  slip  in  expression.  The  meaning  was,  all  children ; 
and  the  court,  conceiving  the  intention  to  be  to  give  to  each 
child  so  much,  strikes  out  the  specific  number.  Our  case  is 
stronger  than  "  a  slip  in  expression."  If  we  strike  out  the 
names  of  the  uncles,  and  read  "  all  his  uncles,"  the  case  would 
be  exactly  analogoiw.  This  makes  our  case  parallel  with  the 
cases  cited. 

The  error  of  leaving  out  the  name  of  the  uncle  David  in 
the  part  of  the  will  where  the  testator's  uncles  are  enumerated, 
is  very  apparent 

It  is  not  necessary  that  a  legatee  be  named  in  a  wiL  If  he 
be  otherwise  clttrly  described,  it  is  sufficient:  Bartktt  r.  King, 

l»Jfaft.5«l 

TUt  construction  is  aided,  we  think,  by  the  terms  used  m 
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!MI.  the  bequest  of  the  residue  of  the  estate^  After  disposing  of 
one-third  of  the  residue,  the  testator  says,  "  the  other  tw* 
"  thirds  to  the  grand  children  and  their  children  share,  and  share 
u  alike  of  all  my  uncles  above  mentioned."  The  children  of 
the  complainants  would  take,  as  the  grandfather  David  Ogilvie 
.  had  been  w  above  mentioned"  in  the  clause  relating  to  tht  one 
thousand  dollars  to  Sarah  Marsh.  There  is  no  pretence,  we 
think,  for  saying  the  children  of  the  uncle  David  Ogilvie  were 
to  be  excluded.  The  cases  before  cited  from  Vesey  and  Brown 
are  in  point  There  are  also  other  cases;  and  they  may  be 
.  found  in  Roper  on  Legacies,  under  the  chapter  of  DescriptioB 
of  Legacies. 

If  it  should  be  suggested,  that  the  complainants  take  only 
five  thousand  dollars,  on  the  ground  that  the  bequest  was 
to  the  uncles  as  the  "above  mentioned  persons :"  we  say  in 
answer,  that  the  words  "  above  mentioned  persons"  apply  to 
the  antecedent  words  tt  all  the  children,"  and  it  is  M  each"  of  aD 
the  children  who  is  to  have  five  thousand  dollars.  But  the 
sentence  when  taken  together  is  still  stronger:  it  is  u  all  the 
children  that  shall  be  living,"  The  uncles  were  all  dead  at  the 
time  of  making  the  will.  It  will  not  be  pretended  the  Inquest 
•  was  to  them. 

The  complainants  are  entitled  to"  interest  on  the  legacy  of 
five  thousand  dollars  each ;  and  Sarah  Marsh  is  entitled  to 
interest  on  the  one  thousand  dollars  legacy.  A  legacy  drawn 
interest  after  it  becomes  payable,  though  k  is  not  demanded  fay 
the  legatee:  Gkn  v.  Fitter,  6  J.  C.  A  83;  Birds  all  v.  ffetn- 
ktt,  l  Paige's  C.  R.  32,  The  legacy  is  payable  in  one  year 
after  the  death,  unless  softie  other  time  is  specified  by  the  wilt :, 
Wood  v,  Penoyer,  13  Ves.  333, 884 ;  Executors  of  GogdtU  v. 
The  widow ,  3  Desau,  387, 

Costs  must  follow, the  recovery,  as  the  case  did  not  justify 
.  any  hesitation  on  the  part  of  the  wecutow  in  pagriug  tb* 
legacy. 

.     Mr.  Peter  W,  Rakhg,  tot  the  <fefeMfeu»tfc~> 

* 

■ 
•  m  m       * 

-    The  xesiduary  legatees  *ghtto  have  been  oftje  'potion* 
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Bui  this  is  a  point  I  do  not  particularly  press.  Still,  however,  I  do 
not  concede  it ;  but  submit  the  question  to  the  Vice-Chancellor. 

The  bequest  under  which  the  plaintiff  claims  does  not  extend 

to  the  children  of  David  Ogil  vie.    It  is,  u  to  afl  the  children  that 

M  shall  be  living  of  my  late  uncles  Adrian  Marsh"  and  others; 

naming  them,  in  all,  seven  in  number,  David  Ogil  vie  is  not  here 

mentioned,  and,  "  expressio  unius  est  exchsio  alterius"    If  the 

names  of  the  uncles  be  struck  out,  so  as  to  leave  the  legacy 

to  all  the  children  of  his  late  uncles,  it  might  let  in  we  know 

not  how  many!     The  ground  of  the  complainants'  claim 

is,  the  bequest  to  Sarah  Marsh  of  one  thousand  dollars  more 

than  the  equal  part  above  mentioned  to  the  uncle  David 

'Cfeilvie's  children.    What  u  equal  part  above  mentioned?"-* 

Why  not  stop  with  the  "  one  thousand  dollars"  and  reject  what 

follows  as  insensible  or  as  a  mistake  ?    The  claim,  then,  is 

founded  upon  an  implied  bequest  made  out  by  supposing  an 

unintentional  omission.    The  case  before  the  court  is  not  a 

<lispute  about  subject  matter,  which  here  is  money ;  nor  as  to 

satisfying  the  bequest  itself,  so  as  to  make  it  operate ;  nor  is  it 

upon  an  ambiguity  in  describing  a  legatee :  But  a  mere  mistake 

committed  by  omission.  It  is  the  same  thing,  then,  as  leaving  the 

name  of  a  legatee  blank ;  and  if  so,  the  court  cannot  fill  it  up* 

For  the  general  doctrine  of  the  law,  I  would  refer  to  2  Roberts 

on  Wills,  12  to  32,  and  n.  3,  on  p.  29,  and  the  cases  there  cited. 

Parol  evidence  is  inadmissible  to  explain,  vary  or  enlarge  die 

words  of  a  will,  except  in  the  case  of  a  latent  ambiguity  or  to 

rebut  a  resulting  trust;    6  T.  JL  676 :  Mann  v.  Mann,  1  /.  C. 

R.  251 ;  14/.  JR.  in  error;  2  Com.  Dig,  438,  Chancery  3,  A* 

Devise;  3  ib.  462.    Devise  n.  25;  &  410—412.    Devise  K, 

also  a.  2,3, 

If  the  plaintiffs  are  entitled  at  all,  they  are  to  have  but  five 
thousand  dollars  jointly  and  not  that  sum  each  of  them.  Sup* 
pose  there  were  eight  uncles  and  each  had  five  children :  in 
such  a  case  the  five  thousand  dollars  would  have  to  be  multit 
plied  by  forty,  which  must  give  the  enormous  sum  of  two 
hundred  thousahd  dollars!  The  clause  itself  which  refers  to 
David  Ogihie's  children,  if  intelligible  at  all,  shows  that  the 
testator  had  families  in  mind  and  not  individuals.    And  this 
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appears  more  strongly  when  applied  to  the  clause  relating  to 
the  bequest  to  Barnard  Bay  ley  "  in  addition  to  bis  share  in  the 
"  family"  of  Adrian  Marsh ;  as  well  as  in  the  residuary  clause, 
where  he  shows  he  knows  the  force  of  the  terms  "share  and 
.  "  share  alike." 

No  interest  can  be  allowed  oa  the  legacy  of  one  thousand 
dollars :  the  defendants  not  being  bound  to  remit  the  legacy 
over  the  water  and  there  being  no  default  after  the  appointment 
of  any  agent  here*    • 

It  has  been  settled,  that  if  a  man  devises  one  hundred  pounds 
to  one  of  full  age,  without  saying  at  what  time,  he  shall  have 
interest  only  from  the  time  the  bill  is  filed  (although,  it  seems,  it 
would  be  otherwise  as  to  an  infant ;)  also,  that  a,  man  of  full  age 
shall  not  have  interest  for  a  legacy,  until  the  bill  is  exhibited,  if 
the  time  of  payment  is  not  mentioned  by  the  will :  2  Com.  Dig. 
648,  Chancery  3,  y.  6 ;  lb.  3,  y.  9. 

The  complainants  must  at  all  events,  pay  the  costs :  for,  if 
they  are  not  entitled,  then  they  must  do  so  as  a  matter  of 
course;  and  if  they  are  entitled,  it  was  their  misfortune,  and 
not  the  act  of  th£  residuary  legatees,  that  their  rights  were 
subjected  by  the  will  to  such  questions  as  made  it  proper  for 
the  executors  to  come  here  for  protection. 


Dtmbtr  19.     Thb  Vice-Chancellor.    By  the  first  clause  in  the  will  of 

die  testator,  all  the  children  who  should  be  living  of  hi»  late 
uncles,  naming  seven,  are  constituted  legatees.  The  time 
when  they  should  be  living  in  order  to  ascertain  the  persons  to 
take  is,  no  doubt,  the  death  of  *the  testator. 

Whether  the  term  "  children,"  thus  used,  is  to  be  confined 
strictly  to  children  or  extended  so  as  to  embrace  grand  chil- 
dren and  other  descendants  of  uncles,  may  be  a  question  ne* 
cessary  to  consider ;  but  without  reference  to  it  at  present,  it 
is  first  to  be  ascertained  whether  the  children  of  David  Ogilvie 
.are  included  T 

He  is  not  named  among  the  seven  uncles  ;*and  if  the  clause 
which  mentions  them  stood  alone,  his  children  could  not  be 
permitted  to  take.  But  the  whole  context  is  to  be  looked  at, 
in  order  to  ascertain  its  meaning;  and  if  from  the  whole wrffl 
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and  by  fair  implication,  without  violating  any  rules  of  law,  the       1631* 
intention  to  include  the  children  of  David  Ogil vie,  in  the  class 
of  legatees  for  five  thousand  dollars  each,  is  clearly  percepti- 
ble, then  it  is  the  business  of  the  court  to  carry  such  intention 
into  effect 

It  seems  manifest,  from  a  subsequent  clause  where  he  gives 
to  Sarah  Marsh  the  one  thousand  dollars,  that  the  testator  not 
only  intended  to  include  but  supposed  he  had  actually  included 
the  children  of  his  uncle  David  Ogilvie  in  the  previous  bequest 
He  here  speaks  of  her  as  his  cousin,  the  daughter  of  his  uncle 
David  Ogilvie ;  and  of  the  one  thousand  dollars  as  being  in 
addition  or  so  much  more  than  the  equal  part  "  above  mention- 
ed :"  alluding,  undoubtedly,  to  the  bequest  of  five  thousand 
dollars,  which  she  wpuld  be  entitled  to  as  one  of  his  unck  * 
David  Ogilvie's  children.  There  is  no  other  rational  meaning 
to  be  given  to  these  expressions ;  and  I  must  either  put  this 
construction  upon  thejn  or  reject  the  words  altogether  as  being 
senseless  and  useless.  This,  indeed,  I  am  not  at  liberty  to  do : 
it  being  a  leading  rule  in  the  construction  of  wills,  that  the 
intent  of  the  testator  is  to  be  observed  and  no  part  of  the  will 
to  which  a  meaning  or  operation  can  be  given  is  to  be  rejected* 
And  I  may  here  remark,  that,  to  preserve  and  give  effect  to 
those  words,  requires  us  only  to  believe  what  may  very  easily 
have  happened,  namely,  in  transcribing  the  will,  the  testator  by 
mere  inadvertence  or.  mistake  omitted  to  pen  the  name  of 
David  Ogilvie  whilst  naming  the  uncles  whose  children  he  in- 
tended to  provide  for  in  the  bequeathing  clause.  And  that  the 
court  may  correct  the  mistake  by  supplying  the  omission  is 
well  founded  in  reason  and  perfectly  well  settled  by  authority : 
Humphreys  v.  Humphreys,  2  Go£s  C.  186;  also  1  Roper  on 
Legacies*  dfc  2,  §  17,  16, 19. 

But  there  is  another  ground  taken  by  the  complainants1 
counsel,  which  I  apprehend  is  likewise  tenable.  It  is  contained 
in  what  fell  from  Sir  William  Grant,  M.  R.  in  the  case  of 
Smith  v.  FUtgeraldj  3V.$B.  7,  where  he  admitted  the  doc- 
trine (although,  by  the  bye,  there  was  no  room  for  its  applica- 
tion in  the  case  before  him)  that  a  declaration  or  recital  by  a 
tMtatar  in  his  will  of  his  haviijg  given  something,  though,  in 
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1881.  fact,  he  had  not,  was  sufficient  evidence  of  an  intention  to  give 
and  amounted  to  a  gift.  He  observed,  however,  that  the  court 
must  see  very  clearly  there  was  nothing  in  the  will  to  which 
the  recital  could  refer,  before  it  was  turned  into  a  distinct  be- 
quest, otherwise  an  inaccurate  testator  might  be  held  to  make 
a  second  bequest  when  he  had  only  made  an  incorrect  reference 
to  the  first  It  rests  upon  implication,  which,  if  sufficiently 
strong  and  expressive  of  an  intention  that  the  devisee  or  legates 
should  take,  will  raise  a  devise  or  bequest ;  although,  according 
.  to  Lord  Eldon,  there  is  no  authority  for  holding,  that  a  mere 
recital,  without  more,  amounts  to  a  gift  or  demonstration  of  an 
intention  to  give:  Dashwoodv.  Peyton,  18  Fes.  41.  The  rule, 
I  think,  is  correctly  stated  in  Roper's  excellent  work  before 
cited :  2  vol  350,  namely,  where  the  recital  manifests  an  infant 
ion  to  make  a  present  bequest  and  the- words  of  actual  bequest 
are  omitted  by  mistake,  the  words  will  be  supplied,  and  the 
recital  will  amount  to  an  implied  bequest 
•.  It  is  unnecessary  to  examine  the  cases  which  have  been  de- 
cided upon  this  point.  Instead  of  doing  so,  I  shall  content 
myself  with  two  or  three  extracts,  by  way  of  elucidation,  from 
a  work  which  bears  the  impress  of  great  legal  acumen  and  is 
considered  as  good  authority  even  at  this  day.  I  refer  to 
Godolphin's  Orphan's  Legacy.  He  puts  a  case  thus:  u  if  the 
u  testator,  who  hath  bequeathed  nothing  to  A.  B.,  should  say, 
"  thai '  out  of  the  one  hundred  pounds  which  I  have  bequeathed 
"'to  A.  B.  I  give  fifty  pounds  to  C.  D»'  here  C.  D.  would  be 
<*  entitled  to  the  fifty  pounds,  but  to  A.  B.  nothing  would  be 
«  due,  because  it  was  not  the  testator's  mind  to  bequeath  any 
u  thing  to  him,  but  rather  to  lessen  or  dimmish  it,  if  any  thing 
44  had  been  given  to  him.  For  a  diminution,  redemption  or 
"  taking  from  in  such  a  case,  hath  its  operation  to  evince  by 
"  how  much  the  less,  not  by  how  much  the  more,  the  legacy 
"is  due.  But  if  the  testator  say,  '  I  bequeath  one  hundred 
44 '  pounds  to  A.  B.  beside  my  field  Longacre ;'  in  this  ease 

*  Longacre  is  presumed  to  be  bequeathed  as  well  as  the  ope 
"hundred  pounds."    Again,  he  says — "Suppose  the  testator 

*  speaks  only  after  this  manner,  namely,  *if  my  son  A»Jfc 
f 'marry  with  CD.  let  not  my  executors  give  him  a  oner  Jm* 
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*  <  dred  pounds.'  Whether  from  these  words  by  the  contrary  18SK 
"seilse,  if  he  do  not  many  with  C.  D.  the  legacy  of  one  hundred 
u  pounds  is  understood  to  be  left  to  him  ?  This  is  held  in  the 
"  affirmative :  fart  3,  eh*  8,  $.  8*  5."  These  are  instances 
where  the  legatee  would  take  by  implication,  from  the  manifest 
jn^tirin  of  the  testator  as  evinced  by  the  force  of  the  words 
used. 

The  words  used  by  the  testator  in  the  present  case  seem  to 
be  quite  as  explicit  and  forcible.  They  import  a  bequest  made 
to  his  uncle  David  Ogilvie's  children  of  a  part  or  share  of  his 
estate ;  and  the'part  is  not  left  uncertain  in  point  of  amount: 
it  is  filed  at  five  thousand  dollars  either  to  each  or  both  of  them ; 
while  he  gives  to  his  cousin  Sarah  Marsh,  from  a  particular 
regard  he  had  for  her  (for  it  is  admitted  she  was  a  favorite  re- 
lative and  with  whom  he  was  in  the  habit  of  corresponding) 
one  thousand  dollars  more  than  the  equal  part  above  men- 
tioned, 

Suppose  the  testator  had  said* M I  give  to  my  cousin  Sarah 
M  Marsh  one  thousand  dollars  besides  the  sum  of  five  thousand 
"  dollars/'  or,  u  besides  her  equal  part  of  the  sum  of  five  thou- 
"  sand  dollars,  as  one  of  the  children  of  my  uncle  David 
«  Ogflvie:"  could  there  be  a  reasonable  doubt,  by  the  force  of 
those  words,  of  her  being  entitled  to  both  sums  ?  It  appears 
to  me  there  coold  not  I  Although  the  words  of  the  will  are 
not  so  clear  and  explicit  as  those  just  mentioned,  yet  I  think 
they  axe,  in  effect,  the  same ;  and  sufficient  to  show  the  com* 
plainants  to  be  entitled  to  come  in  as  legatees  under  the  first 
clause  in  the  will  in  the  same  manner  as  if  their  father  had  been 
named  therein  amongst  the  testator's  other  uncles* 

There  is  one  case  which  has  fallen  lender  my  observation 
having  a  bearing  upon  the  present  cause  and  seemingly  tend- 
ing to  produce  some  embarrassment  to  the  question.  It  it  a 
decision  by  Sir  Thomas  Plumer,  M.  R.,  in  Shelly  v,  Bryer, 
Jaatfs  &  907.  There,  a  testator  directed  the  residue  of  Ms 
estate/  after  the  death  of  hk  sister,  to  be  divided  amongst  las 
moyheVviand  ntoes*  By  a  codicil,  made  two  years  after  the 
will,  he  gave  to  a  gitat  nie<&»  born  subsequent  to  die  date  6f 
the  will,  a  legacy  of  five  hundred  dollars,  which  was  expressed 
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1881.  to  bo  M  over  and  above  her  share  after  the  decease  of  my  rater, 
u  in  the  body  of  my  will  treated  more  at  large."  He  had  spo- 
ken of  her  as  his  niece ;  and  the  question  upon  the  codicil 
was,  whether  she  and  all  the  other  great  nephews  and  great 
nieces  of  the  testator,  who  had  been  bcrirn  between  tho  time  of 
making  the  will  and  the  death  o&the  tenant  for  life,  were  enti- 
tled to  come  in  for  a  share  of  the  estate  equally  with  their 
parents  who  were  the  nephews  and  nieces  mentioned  in  the 
will.  The  master  of  the  rolls  acknowledged  there  was  great 
difficulty  in  deciding,  as  he  did,  that  the  great  nephews  and 
great  nieces  were  not  entitled  to  take  under  the  will  by  virtue 
of  the  retrospective  words  used  in  the  codicil — saying^how- 
ever,  when  he  first  expressed  his  opinion,  that  he  was  not 
satisfied  with  the  conclusion  to  which  he  had  arrived :  and  yet, 
afterwards,  he  adhered  to  it  and  made  a  decree  accordingly. 
These  circumstances  must  certainly  detract  from  the  weight 
of  the  decision  as  an  authority;  and  I  should  hesitate  sometime, 
if  for  no  other  reason,  before  I  undertook  to  follow  it  as  a  pre- 
cedent 

But  it  is  not  necessary  I  should  express  an  opinion  in  hostility 
to  it  There  are  features  in  the  case  which  distinguish  it  from 
the  present  and  reasons  assigned  not  applicable  to  the  circum- 
stances before  me:  such,  for  instance,  as  the  codicil's  being 
made  two  years  after  the  will,  so  that,  although  it  was  to  be 
taken  with  the  will,  yet  it  was  not  so  strong  as  if  it  had  formed 
a  part  of  it :  for,  being  made  separately  and  so  long  afterwards, 
it  afforded  room  for  the  inference  that  the  words  used  in  the 
codicil  proceeded  from  a  mistake  of  the  testator,  arising  from 
a  misrecollectioQ  of  the  contents  of  the  will  and  not  from  an 
intention  to  extend  the  terms  of  thp  will  to  great  nephews  and 
nieces.  And  another  difficulty  in  the  case  of  Shelly  v.  Bryer 
is,  (as  w$s  acknowledged)  that  by  extending  the  term  "nephews 
and  nieces"  so  as  to  embraqe  great  nephews  and  nieces,  it  lets 
in  both  classes,  including  parents  and  children,  to  take  together 
under  the  same  denomination,  which,  as  it  was  said,  was  con- 
trary to  all  the  authorities.  The  present  case  steers  dear  of 
-all  such  difficulties,  if  I  am  correct  in  the  view  btfbas  taken  of 


VICE-CHANCELLOR'S  COURT.  .    18* 

it ;  and  I  shall  not,  therefore,  permit  that  decision  to  stand  in       1881. 
the  way  of  the  one  which  I  feel  myself  bound  to  make. 

This  disposes  of  the  leading  question  in  the  cause. 

But  another  point  immediately  arises  out  of  it :  whether  the 
complainants  are  each  entitled  to  five  thousand  dollars  or  is 
this  sum  to  be  divided  between  them  ?  After  the  best  conside- 
ration which  I  have  been  able  to  bestow  upon  this  part  of  the 
subject,  I  am  of  opinion  they  are  entitled  severally  to  that 
sum. 

The  first  clause  of  the  will  clearly  imports  that  a  legacy  of 
five  thousand  dollars  is  given  to  each  of  the  children  who 
should  be  living  of  his  uncles ;  and  the  only  ambiguity  about 
it  arises  from  the  words  "  to  each  of  the  above  mentioned  per* 
11  sons."  This  would  seem  to  apply  to  the  uncles,  they  being 
the  persons  named.  But  they  were  all  dead  and  understood  so 
to  be  by  the  testator ;  and  could  not,  therefore,  have  been 
intended  as  the  persons  to  take.  As  the  children  were  the 
persons  to  take,  the  words  must  be  considered  as  applying  to 
them.  Whatever  difficulty  there  is  upon  this  point,  it  does 
not  arise  in  the  first,  but  in  the  subsequent  clauses  of  the  will, 
trhere  he  gives  the  distinct  legacies  to  Sarah  Marsh  vand  to 
Barnard  Bay  ley ;  and  which  clauses,  it  is  contended,  will  admit 
of  no  other  interpretation  than  that  the  previous  bequests  of 
'  the  sums  of  five  thousand  dollars  are  to  be  divided  amongst 
classes  or  families  and  not  go  to  individuals.  Although  the  words 

*  the  equal  part  above  mentioned  of  my  uncle  David  Qgilvie's 

*  children1*  might  be  thus  construed,  yet  I  think  no  violence  is 
done  to  the  sense  or  meaning  of  the  terms  if  they  are  made  to 
harmonize  with  the  more  explicit  declaration  of  the  first  clause : 
that  the  bequest  of  five  thousand  dollars  is  intended  for  each 
of  the  children  of  all  the  uncles. 

His  true,  that  in  speaking  of  the  "equal  part,"  the  idea  of  a 
division  to  be  made  is  carried  with  it :  but  it  may  as  well  refer 
to  the  equality  of  entire  and  distinct  legacies  intended  for  ail 
the  children  and  to  the  part  of  the  testator's  estate  which  they 
would  theteby  take. 

If  each  of  David  Ogilvie's  children  take  a  legacy  of  five 

thousand  dollars,  do  they  not  both  take  an  equal  pan,  as  much 
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1831.  fo  as  if  that  sum  were  to  be  equally  divided  between?  them? 
Such  a  reading,  it  appears  to  roe,  is  perfectly  consistent  and 
rational. 

With  respect  to  the  expression  in  the  bequest  to  Barnard 
Bay  ley  of  one  thousand  dollars,  "  in  addition  tp  his  share  in  the 
M  family  of  my  uncle  Adrian  Marsh  mentioned  above,"  it  cannot 
be  considered  as  referring  to  the  five  thousand  dollars  given  to 
the  children  of  Adrian  Marsh,  and  thus,  by  implication,  render 
it  necessary  to  treat  it  as  one  legacy  to  his  family  generally  to 
be  divided  amongst  them  and  of  which  Mr.  Bayley,  as  a  great 
grandson,  would  be  entitled  to  a  share.  It  is  impossible  to 
consider  him  entitled  to  any  share  under  the  first  clause  of  the 
will,  without  disturbing  well  settled  principles  of  law.  Grand 
children  and  great  grand  children  do  not  take  under  the  word 
"children," except  from  necessity  and  where  the  will  would 
otherwise  remain  inoperative  or  where  the  testator  has  clearly 
shown,  by  other  words,  he  did  not  intend  to  use  the  term  ac- 
cording to  its  actual  meaning,  but  in  a  more  extensive  sense. 
Neither  of  those  cases  occur  here.  There  are  persons  who 
answer  the  description  of  children  living  of  the  testator's  uncles, 
•namely,  the  complainants  in  this  cause.  It  is  no  objection,  that 
they  are  only  children  of  one  of  the  uncles :  for  the  gift  is  only 
to  such  as  should  be  livipg.  It  does  not  extend  to  the  issue  or 
descendants  of  such  as  might  be  dead.  As  a  general  rule,  to 
enable  persons  to  take  as  legatees,  they  must  accurately  answer 
the  description  in  the  bequest ;  and  hence  it  follows,  that  if 
there  be  a  child  or  children,  a  grand  child  or  grand  children 
cannot  be  permitted  to  participate  in  a  devise  or  bequest  to 
"  children."  They  cannot  both  take :  for  the  obvious  reason  of 
both  not  answering  the  description.  Still,  where  there  is  a  total 
want  of  children,  grand  children  may  sometimes  be  let  in  under 
a  liberal  construction  of  the  word  "children:"  Crookv.  Brooking, 
2  Tern.  107;  Reeves  v.  Brymer,  4  Yes.  jr.  692;  RadcUff  v. 
Buckley*  10&  195;  Earl  of  Orford v.  Churchill,  SVes.  4<£.b9. 
It  is  clear,  therefore,  that  as  Barnard  Bayley  is  not  entitled 
to  come  in  under  the  description  of  the  "  children'9  in  the  first 
clause  of  the  will,  the  mention  of  his  share  in  the  family  of  Adrian 
Marsh  must  have  reference  to  something  else;  and  I  see  no 


/ 


VICE-CHANCELLOR'S  COURT. 

difficulty  in  applying  it  to  the  residuary  clause  in  which  he  is 
included  for  a  share  of  the  estate. 

The  words  u  mentioned  above"  may  fairly  be  restricted  to 
the  name  or  person  of  Adrian  Marsh ;  and,  therefore,  form  no 
obstacle  to  this  mode  of  considering* it:  Jackson  v.  Elmendorf, 
3  Wend.  226. 

Taking  the  whole  will  together,  I  think  the  fair  and  obvious 
meaning  of  it  is,  and  such  I  have  no  doubt  was  the  intention  of 
the  testator,  that  the  children  or  immediate  descendants  of  his 
late  uncles,  being  his  first  cousins,  who  should  happen  to  be 
living  at  his  death — and  he  probably  calculated,  from  their  ad- 
vanced ages  compared  with  his  oWn,  a  few  only  would  survive 
him — should  each  have  the  specific  sum  of  five  thousand  dollars 
by  way  of  legacy ;  and,  having  thus  provided  for  them  and 
made  such  other  bequests  as  he  deemed  proper,  he  determined 
the  residue  of  his  estate  should  go  to  the  more  remote  descen- 
dants of  his  uncles,  their  grand  children  and  great  grand 
children :  and  so  he  has  directed. 

The  result  of  my  opinion  is,  that  the  complainants  Sarah 
Marsh  and  Mary  Hughes  are  severally  entitled  to  receive  a 
legacy  of  five  thousand  dollars. 

A  question  has  been  made  whether  they  are  -entitled  to  in- 
terest upon  these  legacies;  and  also,,  whether  Sarah  Marsh 
was  entitled  to  receive  it  upon  her  additional  legacy  of  one 
thousand  dollars.  The  general  rule  is,  that  where  no  time  is 
specified  in  the  will,  legacies  are  payable  in  one  year  after  the 
death  of  the  testator;  and  from  that  period  bear  interest 
There  is  no  case  to  be  found  in  the  books  where  an  exception 
has  been  made  on  the  ground  of  the  legatee's  not  being  in  a 
situation  to  receive  or  omitting  to  demand  payment.  The  right 
to  interest  after  a  year  arises  from  the  presumption  of.  the 
executor's  having  then  reduced  the  property  into  possession, 
paid  the  debts,  and  become  able  to  apply  the  residue  amongst 
the  legatees.  And  whether  he  has  done  so  or  not,  the  legacy 
is  then  due ;  and  if  it  be  not  .satisfied,  the  executor  must  pay 
interest  from  such  time  although  assets  may  not  have  come  to 
his  hands  to  discharge  it  uptil  long  afterwards :  Wood  v.  Pe- 
noyre,  13  Fes.  333 ;  Burke  v.  Ricketts,  H>  ib.  332.   In  the  latter 
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1831.  case,  Lord  Redesdale  said,  the  executor  is  not  to  pay  interest 
for  any  time  within  the  twelve  months,  although  during  that 
time  he  may  have  received  interest,  but  if  he  have  assets,  he 
is  to  pay  interest  from  the  end  of  twelve  months,  whether  the 
assets  have  been  productive  or  not.  These  cases  serve,  to 
show  that  whenever  the  payment  fyas  been  prevented  or  de- 
layed beyond  the  year,  the  interest  follows  of  course :  Ingra- 
ham  v.  PosteWs  executors,  1  M'CorcTs  C.  JR.  88. 

It  is  true,  the  executors,  in  the  present  case,  were  not  bound 
to  seek  out  the  complainants  in  England  and  make  remittances 
of  the  money  to  pay  them  there,  It  is  sufficient  if  they  pay 
them  here,  when  properly  called  upon :  but  I  know  of  no  rule 
or  principle  which  exempts  them  froip  the  payment  of  interest 
in  the  meantime.  If  executors  make  an  actual  tender  of  the 
legacy  and,  from  inability  on  the  part  of  the  legatee  to  give 
the  necessary  security  to  refund,  the  actual  payment  is  delayed, 
I  do  not  mean  to  say  interest  would  accrue.  But  no  tender  or 
offer  has  been  made  in  this  case.  Indeed,  the  executors  have 
pot  felt  themselves  authorized  to  pay  at  all  without  the  decree 
of  this  court  for  their  justification.    They  must  pay  interest 

I  shall  refer  it  to  a  master  to  ascertain  and  report  the  amount 
due  upon  the  several  legacies  for  interest,  to  be  computed  from 
the  expiration  of  one  year  after  the  death  of  the  testator ;  and 
the  master  may  enquire  as  to  the  rate  of  interest  or  income 
which  the  assets  in  the  hands  of  the  executors  have  produced, 
If  it  has  generally  been  less  than  seven  per  cent,  he  may 
charge  them  at  a  rate  which  he  deems  just. 

Another  question  has  been  submitted :  whether  the  residuary 
legatees  ought  not  to  have  been  made  parties  to  the  suit  It  is 
clearly  settled,  that  they  are  not  necessary  parties.  The  bill 
is  filed  for  particular  legacies  of  a  specific  amount ;  and  the 
defendants  admit  assets  sufficient  to  pay  all  such  legacies.  No 
general  account  is,  therefore,  to  be  taken.  The  executors  make 
all  the  defence  which  is  necessary  for  the  protection  of  the* 
rights  and  interests  of  the  residuary  legatees:  2  C.  C.  194  & 
178;  Finch's  A.243;  1  B.  C.  C.  303;  1  Mad.  R.  446;  Ross 
T.  Crary,  I.Paige's  C.  R.  416 ;  Balktt  v.  HalleU,  2  ib.  15. 

With  respect  to  the  costs.  It  is  only  just  and  right  the  costs 
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on  both  sides  should  be  paid  out  of  the  money  in  controversy. 
The  defendants  are  not  in  the  wrong  by  requiring  the  decision 
of  the  court  upon  the  questions  which  have  been  fairly  submit- 
ted, without  any  unnecessary  litigation,  on  their  parte.  They 
ought  not  to  bear  their  own  costs,  much  less  pay,  out  of  their 
own  pockets,  the  complainants  costs ;  and  it  would  be.  unjust 
towards  the  residuary  legatees  to  permit  them  to  be  charged 
upon  the  estate  at  large.  The  case  of  Morrell  v,  Dickey,  1  J. 
C  it  153,  is  an  authority  in  point.  I  shall  allow  to  the  de- 
fendants their  costs  out  of  the  legacies :  one  half  to  be  borne 
by  each  of  them. 
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Smith  and  Mart  his  wife  vs.  Nathaniel  Smith 
and  Sarah  his  wife  and  others. 


If  tit*  context  of  a  will  affords  sufficient  evidence  of  the  identity  of  the  person 
intended  at  a  legatee,  the  will  alone  must  be  looked  to  in  order  to  clear  np 
the  difficulty  and  determine  the  question. 

But  if  the  context  fails  or  after  examining  the  whole  of  the  will  it  is  still  im- 
possible to  ascertain  from  such  a  source  alone  who  is  the  proper  person  to 
take,  then  recourse  must  be  had  to  parol  evidence. 

in  no  ease,  however,  is  the  bequest  to  be  deemed  void  for  uncertainty  as  to  the 
person}  provided  the  person  intended  to  take  can  be  identified  by  any  com* 
potent  evidence.  Where  neither  the  will  nor  the  extrinsic  evidence  is  suffi- 
cient to  remove  the  ambiguity  in  respect  to  a  devisee  or  legatee,  the  devise 
or  bequest  must  fail  from  uncertainty. 

If  a  legacy  be  given  to  a  person  by  a  correct  name  but  with  a  wrong  descrip* 
tion  or  addition,  the  latter  will  not  vitiate  the  bequest,  but  will  be  rejected. 

In  the  present  case,  a  legaoy  was  left  "  To  Mary  S.,  wife  of  Nathaniel  3., 
"  $ 300."    Mary  S.'s  husband  was  named  Abraham  and  Sarah  S.*s  husband 
was  JValhaniel  S.    Upon  extrinsic  evidence  and  circumstances :.  it  uas  held,  JVo»«nierl9t 
that  Mary  Smith  was  intended.  1831. 

,  Will 

Legacy. 
Tot  circumstances  of  this  case  will  be  found  in  the  opinion    Wrong  d** 
of  the  court  agnation. 


Mr.  R.  Bogdrdus,  appeared  for  the  complainants. 
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Mr.  W.  Silliman,  for  the  defendants  Nathaniel  Smith  and 
wife. 


The  Vice-Chancellor.  The  bill  in  this  cause  is  filed  for 
a  legacy  of  three  hundred  dollars,  given  by  the  will  of  Mrs. 
To**?  *  Catharine  Thomas,  widow  of  the  late  General  Thomas,  of 
Westchester  County.  This  will  bears  date  the  thirtieth  day 
of  December,  one  thousand  eight  hundred  and  twenty-four. 
The  testatrix  died  about  the  tenth  day  of  January,  one 
thousand  eight  hundred  and  twenty*five.  After  devising 
various  parcels  of  real  estate  to  different  persojis  and  mak- 
ing some  specific  bequests  of  personal  property,  she  directs 
her  executors  to  sell  all  the  residue  of  *her  estate,  both  real  and 
personal,  and  out  of  the  moneys,  when  received,  to  pay  lega- 
cies to  twenty-four  different  individuals  named  in  the  will. 
The  amount  of  each  legacy  is  written  opposite  to  their  names: 
to  some,  the  legacy  is  one  thousand  dollars,  others  have  five 
hundred  dollars,  or  three  hundred  dollars,  and  to  some  a  less 
amount  is  given,  Among  the  number,  and  the  nineteenth  in 
order,  is  :  "  To  Mary  Smith,  wife  of  Nathaniel  Smith,  Three 
u  hundred  dollars." 

It  so  happens  that  Mary  Smith's  husband  is  Abraham  Smith, 
and  Nathaniel  Smith's  wife  is  named  Sarah.  Hence  arises  the 
question,  for  which  of  the  parties  was  the  legacy  intended  ? 
/  The  complainants,  Abraham  Smith  and  Mary  his  wife,  Insist, 
that  the  mistake  is  in  the  description  and  npt  in  the  name  of 
the  legatee :  and  therefore,  they  are  entitled  to  receive  it.  On 
the  other  hand,  it  is  said,  the  mistake  was  more  likely  to  oc- 
cur in  the  name  than  in  the  description,  on  which  account  Na- 
thaniel Smith's  wife,  although  named  Sarah,  is  the  proper  lega- 
tee.    To  determine  this  question  is  the  sole  object  of  the  suit. 

There  is  no  ambiguity  about  the  legacy  or  the  legatee  on 
the  face  of  *the  will.  It  is  clear  and  explicit,  on  the  assumption 
that  there  is  a  person  fully  answering  to  the  name  and  descrip- 
tion of  the  legatee.  But  there  is  an  ambiguity  arising  dehors 
the  will,  from  the  fact  that  neither  of  the  claimants  comes  within 
the  full  designation  of  the  legatee :  a  part  of  it  referring  nomi- 
nally to  one  person  and  the  remainder  of  it  descriptively  to 
another.   This,  taken  by  itself,  is  a  latent  ambiguity,  which  it  is 
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to  have-  removed  by  extrinsic  evidence.     If,  how-       1831. 
ever,  the  context  of  the  will  affords  sufficient  evidence  of  the 
identity  of  the  person  intended  as  the  legatee,  the  will  alone 
mast  be  looked  to  in  order  to  clear  up  the  difficulty  and  deter- 
mine the  question.    But  if  the  context  fails  or,  after  examining 
the  .whole  will,  it  still  remains  uncertain  who  is  the  proper  per-    ' 
son  to  take,  then  recourse  must  be  had  to  parol  evidence.     In 
no  case,  however,  is  the  bequest  to  be  deemed  void  for  uncer- 
tainty a,s  to  the  person  (as  has  been  suggested  in  argument) 
provided  the  person  intended  to  take  can  be  identified  by  any 
competent  evidence.    Lord  Hardwicke  says,  in  Minshull\. 
JlfinshuB,  1  Atk.  412,  "  a  court  never  considers  a  devise  to  be 
"  void,  unless  it  is  so  absolutely  that  they  cannot  find  out  the 
a  testator's  meaning."    Roper,  in  his  Treatise  on  Legacies, 
vol.  1,  chap.  IL  §  18,  p.  134,  examines,  with  great  care,  all  the 
cases  and  shows  clearly  how  parol  evidence  is  admissible  to 
raise  and  remove  latent  ambiguities  in  wills.    He  lays  it  down 
as  a  settled  rule,  where  the  description  of  the  legatee  is  erro- 
neous, but  the  error  not  occasioned  by  any  fraud  practised 
upon  the  testator  and  there  is  no  doubt  as  to  the  person  in- 
tended, that  the  mistake  will  not  disappoint  the  bequest :  and, 
therefore,  if  a  legacy  be  given  to  a  person  by  a  correct  name, 
but  with  a  wrong  description  or  addition,  the  mistaken  descrip- 
tion or  addition  will  not  vitiate  the  bequest,  but  will  be  rejected. 
Authorities  are  abundant  in  support  of  Mr.  Roper's  proposi- 
tion.   A  review  of  one  case  will  be  sufficient     In  Careless  v. 
Careless,  1  Meriv.  384,  &  C.  19  Ves.  601,  a  testator  gave  a 
legacy  "  to  Robert  Careless,  his  nephew,  the  son  of  Joseph 
"  Careless*"    The  testator  had  two  brothers,  one  named  John 
9nd  the  other  Thomas,  who  both  survived  him.    And  they 
had  each  a  son  called  Robert :  but  the  deceased  pever  had  a 
brother  named  Joseph,  and  no  other  nephew  called  Robert 
except  the  sons  of  John  and  Thomas.    They  both  claimed  the 
legacy ;  and  each  went  into  parol  evidence  to  show  how  he 
and  not  the  other  was  intended.    Sir  William  Grant,  M.  R., 
who  decided  the  cause,  remarks,  there  being  two  nephews  both 
named  Robert  and  neither  of  them  the  son  of  Joseph  were 
facts  dehors  the  will,  and  therefore  constituting  a  latent  amhi- 
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guity.  The  evidence  was  consequently  admissible  to  explain 
die  will ;  and  it  showed  that  the  testator  was  intimatel/ ac- 
quainted with  one  and  but  little  known  to  the  other.  The 
presumption,  therefore,  was,  the  testator  intended  that  nephew 
to  take  whom  he  best  knew  and  with  whose  name  it  was  cer- 
tain he  was  best  acquainted.-  Although  the  case  of  Careless  v. 
Careless  is  not  in  all  respects  like  the  present,  yet  there  is 
enough  in  the  principle  upon  which  it  was  decided  to  show  it  is 
not  only  proper  but  oftentimes  necessary  to  resort  to  parol 
evidence  as  the  oply  guide  in  determining  the  question.  In 
Thomas  v.  Thomas,  6  T.  it  671,  it  was  held,-  such  evidence  was 
admissible  to  ascertain  the  person  of  the  devisee  where  the 
question  was  whether  the  name  or  the  description  should  pre* 
vail.  But  it  is  true,  &s  exemplified  by  the  result  of  this  case, 
that  if  neither  the  will  nor  the.  extrinsic  evidence  is  sufficient 
to  remove  the  ambiguity  in  respect  of  the  devisee  or  legatee, 
the  devise  or  bequest  must  fail  from  the  uncertainty  of  its 
object 

I  will  now  proceed  to  examine  the  Evidence  in  the  ftauftfe 
It  is  proved  that  Mary  Smith,  who  claims  to  be  the  legatee* 
called  the  testatrix  "aunt;"  and  was  not  only  in  the  habit  of 
visiting  her  from  childhood,  but  of  staying  with  her  several 
weeks  and  even  months  at  a  time.  Also,  that  the  testatrix  ap- 
peared to  be  very  fond  of  her,  even  to  the  time  of  her  last 
sickness ;  and  it  seems  there  existed  a  strong  attachment  be- 
tween them,  although  it  does  not  appear  she  was  related  by 
blood  to  the  testatrix.  She  was  the  grand  daughter  of  the 
sister  of  General  Thomas,  the  testatrix's  husband.  Her  name 
originally  was  Smith ;  and  prior  to  her  marriage  with  the 
complainant,  Abraham  Smith,  she  was  the  widow  of  one 
Degrove  and  resided  in  the  city  of  New  York,  where  the 
testatrix  was  in  the  habit  of  visiting  her.  About  fifteen  years 
ago  she  married  her  present  husband  and  removed  to  Smith* 
town  in  Suffolk  county,  where  they  now  reside. 

Sarah  Smith,  the  other  claimant,  is  proved  to  be  much  more 
nearly  related  to  the  testatrix,  being  the  daughter  of  John 
Floyd,  a  nephew  of  the  deceased,  and  therefore  a  great  rat* 
to  die  testatrix,  who  was  consequently  Iter  great  aunt 
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and  her  husband  Nathaniel  Smith  also  reside  at  Smithtown. 
Although  nearer  related  than  Mary,  yet  there  was  not  the  same 
attachment  or  intimacy.  There  is  no  evidence  of  Mrs.  Sarah 
Smith's  visiting  her  aunt  but  once,  and  then  it  was  in  company 
with  her  two  sisters ;  qn  which  occasion  they  spent  two  nights 
at  the  house.  This  appears  to1)e  the  extent  of  their  intercourse, 
as  none  other  is  shown.  Considering  these  facts,  it  seems  much 
more  probable,  when  the  testatrix  proceeded  to  dictate  her 
will,  that  the  feelings  arising  from  the  recollection  of  former 
intimacy  and  the  fondness  and  affection  which  she  appears  to 
have  cherished  for  one  of  the  descendants  of  her  husband's 
family  predominated,  over  the  mere  ties  of  blood  and  presented 
Mary  to  her  mind  as  the  object  of  her  bounty.  Besides,  in 
mentioning  the  legatee,  it  is  certainly  more  likely  for  the  tes- 
tatrix to  forget  or  mistake  the  name  of  the  husband,  with  which 
she  may  have  been  but  imperfectly  acquainted,  than  the  name  of 
Mary,  with  which  she  had  formerly  been  so  familiar.  But  the 
evidence  dhows  still  more  conclusively  that  Mary  Smith  was 
actually  intended  to  be  the  legatee.  The  original  minutes 
taken  down  in  writing  from  the  lips  of  the  testatrix,  as  direc- 
tions for  drawing  the  will,  are,  in  proof.  The  person  who  took 
them  swears,  he  was  not  acquainted  with  the  name  of  Mary 
Smith's  husband  and,  therefore,  could  not  undertake  to  correct 
any  mistake  which  might  have  occurred  in  this  respect.  By' 
those  minutes  it  appears,  the  legatees  were  generally  named 
successively  and  in  regular  order ;  and  although  there  was 
some  transposition  ef  the  names  when  the  will  came  to  be 
drawn  and  some  variation  from  the  minutes  when  it  was  finally 
made,  yet  the  same  order  or  classification  is,  to  a  considerable  ex- 
tent, preserved ;  and,  both  in  the  minutes  and  will,  one  William 
Tbeall  is  named  as  a  legatee,  while  next  to  him  comes  the  name 
of  Mary  Smith.  Now,  William  Theall  is  proved  to  be  the  ion 
of  Sibil  Thomas  and  uncle  to  Mary  Smith ;  and  also,  that 
these  two  persons,  uncle  and  niece,  are  the  only  surviving 
members  of  the  branch  of  the  family  which  descended  from 
the  "  Thomas"  stock  and  were  of  the  blood  of  the  testatrix's 
husband.     They  are  classed  or  named,  as  it  were,  together. 

The  inference    seems    irresistible  that  the  legatee  "Mary 
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,  1831.       «  Smith"  was  really  intended  to  be  the  complainant,  Mary,  and 
"T^^^       not  Sarah  Smith  2  who  belongs  to  a  very  different  connection 

SMITH 

•  '  and  far  removed  from  William  Theall.    Another  circumstance 

v. 

smith.  may  likewise  be  adverted  to :  John  Floyd  and  the  male  part 
of  his  family  are  severally  named  and  provided  for  in  the  will, 
but  his  daughters,  of  whom  there  are  two,  (besides  Mrs.  Smith) 
are  not  mentioned.  If  they  had  been  named  as  legatees,  there 
would  be  good  reason  to  suppose  their  sister,  the  *  wife  of  Na- 
*  thaniel  Smith,"  was  the  person  intended  by  the  name  of  Mary. 
Such,  however,  is  not  the  case.  It  would  seem  to  follow,  the 
\  testatrix  intended  to  give  to  her  nephew  John  Floyd  and  to 

his  sons  some  portion  of  her  estate,  but  nothing  to  any  of  his 
daughters. 

1  am  accordingly  of  opinion,  Mrs.  Sarah  Smith,  the  wife  of 
.Nathaniel  Smith,  is  not  the  person  to  whom  {he  legacy  is  given. 
On  the  contrary,  it  is  sufficiently  made  out  from  the  will  and  by 
the  evidence  that,  although  Mrs.  Mary  Smith  happens  to  be 
the  wife  of  Abraham  and  not  of  Nathaniel,  yet  she  is  the  per- 
son entitled  to  the  legacy.  A"  decree  must  be  entered  for  the 
executors  to  pay  the  legacy  to  her. 

With  respect  to  the  costs:  I  must .  charge  the  defendant, 
■  Nathaniel  Smith,  with  the  complainants'  costs.  *  He  gave 
notice  to  the  executors  not  to  pay  the  legacy  to  them  and 
claimed  it'  for  himself  and  wife.  He  has,  therefore,  bpea 
the  cause  of  the  controversy.  The  costs  of  the  execu- 
tors may  be  paid  out  of  the  residuary  estate  with  greatj  pro* 
priety.  The  will  gives  thfe  residue  to  two  persons,  after 
the  payment  of  the  costs  and  expenses  incident  to  settling 
"the  estate.  If  the  bill  had  not  been  filed,  the  executors  would 
probably  have  resorted  to  this  court  for  directions  concerning 
the  contested  legacy ;  and  the  expenses  would  then  have  been 
a  fair  charge  against  the  estate.  Besides,  no  injustice  wffl 
thereby  be  done  to  the  residuary  legatees:  for  they  have 
identified  themselves  with  this  litigation,  by  doing  all  in  fliefr 
power  to  assure  the  legacy  to  Mrs.  Nathaniel  Smith ;  and 
of  tltem  is  her  brother.  •  % 
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Jbwstt  and  another  ©.  Woodward  and  others.  jewett 

v. 

1  WOODWARD. 


When  creditors  choose  to  come  in  under  an  assignment  and  claim  the  benefit 
of  it,  they  must  pomph  with  the  terms  which  the  debtor  has  imposed. 

Where  an  assignment  provided,  that  should  there  not  be  sufficient  to  pay  the 
debts  in  full,  the  assignef  s  might  compromise  as  to  the  same,  and  require 
discharges  on  payment  of  a  dividend  x  Itnash'ld,  this  did  not  compel  the 
creditors  to  release  the  whole  of  their  demands  before  they  could  take  a 
dividend* 

Creditors  who  commence  legal  proceedings  against  the  property  of  their  debtor, 
but  abandon  such  proceedings,  are  not  thereby  precluded  from  receiving  a 
dividend  under  a  trust  deed  nor  from  culling  the  assignee  to  an  account.  The 
doctrine  of  election  does  not  apply  to  such  a  ense. 

Voluntary  assignees  are  not  entitled  to  charge  a  commission,  except  under  ex- 
press agreement ;  Still,  il  would  setm,  that  in  some  cases  a  compensation  on 
the  ground  of  quantum  meruit  would  be  just. 
It  teem*,  that,  generally,  the  best  way  to  get  at  the  amount  of  compensation 
to  be  allowed  to  an  assignee  under  a  trust  deed,  will  be  to  enquire  the 
value  of  his  services  and  the  length  of  time  employed  and  fix  the  amount 
by  way  of  salary  or  by  a  per  diem  allowance. 


The  bill  in  this  cause  was  filed  in  behalf  of  the  creditors  of  Oct.  17, 18, 
Beecher  Porter,  who  had  assigned  his  property  to  the  defend-       1831. 
ants,  William  A.  Woodward  and  Edward  Kellogg,  for  the  Deo(0r  an& 
benefit  of  those  persons  to  whom  he  was  indebted.    His  failure  creditor. 
took  place  at  Columbia  in  South  Carolina  on  the  thirteenth  day  Composition 
of  February  one  thousand  eight  hundred  and  twenty-six.    The  Compensation 
trust  for  payment  of  the  creditors  was  to  this  effect:  u  To  pay  to  voluntary 
44  or  cause  to  be  paid  whatever  sums  may  be  collected  under  ****gnee. 
"  the  assignment  in  just  and  equal  proportions  to  the  just  credi- 
*'  tors  of  the  said  Beecher  Porter ;  provided  that,  should  the 
"  avails  of  the  assignment  be  insufficient  to  pay  the  debts  in  full, 
"  the  assignees  are  authorized  to  compromise  the  same,  requir- 
"  ing  discharges  on  payment  of  the  dividend." 

The  defendant,  William  A.  Woodward,  was  the  clerk  of 
Porter  at  the  time  of  his  failure ;  and,  under  the  assignment,  he 
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1831.  took  charge  of  die  property,  consisting  of  a  store  of  goods  and 
outstanding  debts  to  a  large  amount.  The  defendaht,  Kellogg, 
resided  in  the  city  of  New  York  and  Woodward  remitted  some 
woodward,  money  to  him  and  also  sent  him  the  assigned  goods*  The  latter 

were  sold  here ;  and  upon  the  New  York  creditors  (including 
the  ^complainants)  giving  receipts  by  way  of  indemnity  to 
Kellogg,  he  divided  amongst  them  the  proceeds  and  money. 

The  complainants  went  for  a  discovery  and  account ;  and 
charged,  that  the  defendant  Woodward  still  held  a  large  amount 
of  the  estate  and  to  which  the  creditors  were  entitled  under 
the  assignment 

Woodward  alone  put  in  an  answer.  He  thereby  admitted 
having  in  his  hands,  by  virtue  of  the  assignment,  one  thousand 
and  seventy-eight  dollars,  over  and  above  his  just  claims 
against  the  estate,  (as  appeared  by  an  account  attached  to  his 
answer.)  This  amount,  he  stated  his  readiness  to  pay  over, 
under  the  direction  of  the  court  and  upon  being  released  from 
all  responsibility. 

On  the  nineteenth  day  of  May  one  thousand  eight  hundred 
and  twenty-eight  an  order  was  made  which  required  Wood- 
ward to  pay  the  one  thousand  and  seventy-eight  dollars  into 
court  This  was  done.  The  same  order  directed  one  of  the 
masters  of  the  court  to  ascertain  and  determine,  from  th£  plead* 
ings  and  proofs  to  be  produced  before  him,  what  sum  was  held 
by  Woodward  as  a  trustee,  and  also  the  amount  he  reasonably 
deserved  to  have  and  ought  to  retain  by  way  of  compensation 
for  his  services. 

Under  this  order  and  on  the  thirtieth  day  of  December  one 
thousand  eight  hundred  and  twenty-eight,  a  report  was  made 
by  Master  Bolton,  showing  that,  after  paying  the  one  thousand 
and  seventy-eight  dollars  ipto  court,  the  defendant  Woodward 
had  in  his  hands  the  sum  of  two  thousand  four  hundred  and 
fifty-nine  dollars  and  fifty-two  cents ;  but  which,  in  the  opinion 
of  the  master,  he  was  entitled  to  retain  by  way  of  commission 
and  compensation. 

This  report,  however,  was  subsequently  opened,  with  leave 
to  the  parties  to  produce  further  testimony.  It  was  afterwards 
sent  to  another  master ;  who,  on  the  first  day  of  June  one 
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thousand  eight  hundred  and  thirty-one  made  a  report,  stating       1831. 

that  Woodward  had  in  his  hands,  as  trustee,  the  sum  of  two 

thousand  five  hundred  and  twenty-nine  dollars  and  fifty-nine 

cents,  being  the  amount  he  had  retained  for  commission  and  woodwakb. 

compensation,  with 'seventy  dollars  in  addition,  which  he  had 

charged  as  a  disbursement  for  counsel  fees  in  the  present  suit 

The  master  also  reported  that  Woodward  was  entitled  to  the 

sum  of  six  hundred  and  forty-three  dollars  and  eighty-eight 

cents  by  way  of  services  as  an  acting  trustee. 

The  defendant,  Woodward,  excepted  to  this  report ;  and  the 
cause  now  came  before  the  court  upon  the  exceptions  and  the 
equity  reserved. 

Mr.  Samuel  A.  Foote,  for  the  complainant. 

Mr."  Jesse  Hoyt;  for  the  defendant  Woodward. 

The  Vice-Chancellor.  In  this  case  it  is  first  contended,  December  19. 
that  the  creditors  have  no  rights  under  the  assignment  and 
cannot  call  the  assignees  to  any  account,  without  complying  or 
offering  to  comply  with  the  condition  of  the  assignment ;  and 
whietvit  is  said,  requires  the  creditors  to  discharge  their  debtor 
from  all  further  demands  before  they  can  participate  in  the 
property  assigned.  Whether  this  be  so,  depends  upon  the 
meaning  of  the  instrument :  for  it  is  undoubtedly  true,  that  * 

when  a  debtor  makes  a  voluntary  assignment  of  his  property, 
and  the  creditors  choose  to  come  in  under  it  and  claim  the 
benefit  of  its  provisions,  they  must  comply  with  such  terms  or 
conditions  as  the  debtor  has  thought  proper  to  impose.  The 
question  arises  upon  the  clause  introduced  by  way  of  proviso :  * 
that  should  there  not  be  sufficient  y>  pay  the  debts  in  full,  then 
the  assignees  are  authorized  to  compromise  as  to  the  same,  re- 
quiring discharges  on  payment  of  the  dividend.  I  do  not 
understknd  this  clause  as  amounting  to  a  condition  that  the 
creditors  shall  release  'their  whole  demands  or  not  partici- 
pate in  the  dividends  of  the  trust  property.  It  is  not  so 
expressed.  Such  a  construction  would  render  the  assignment 
▼oid,  as  fraudulent  in  law.    It  is  the  business  of  this  court  to 
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1831.       give  it  an  interpretation  which  will  be  consistent  with  honest 

^^^V      motives,  if  the  words  which  are  used  can  possibly  admit  of 'it: 

see  Archibald  v.  Thomas,  3  Cowen,  284.    It  plainly  appears 

woodward.  they  wiU  admit  of  this :  for  they  import  merely  an  authority  to 

compromise  the  debts  and  (in  that  event)  to  require  discharges 
from  the  creditors.  If  the  creditors  choose  not  to  compound* 
I  see  nothing  to  prevent  them  from  receiving  or  the  assignees 
from  paying  a  proportion  of  the  debts  under  the  previous  part 
of  the  trust-clause.  By  putting  this  construction  upon  the  in- 
strumcnt,  it  is  rendered  effective  as  a  valid  and  bona  fide  trans- 
fer of  the  debtor's  property ;  and  I  must  presume  such  to  have 
been  the  object  and  intention  of  the  assignor.  It  is  said,  how- 
ever, that  the  creditors  have  considered  it  otherwise,  by  com- 
mencing proceedings  against  Porter  as  an  absejit  debtor  and 
giving  notice  to  Woodward — thereby  treating  the  assignment 
as  invalid  and  the  property  as  still  belonging  to  their  debtor. 
This  seems  to  have  been  an  unnecessary  and  rather  a  vexatious 
proceeding;  but  I  do  not  perceive  how  the  creditors,  by  so 
doing,  deprived  themselves  of  a  right  to  come  in  and  claim 
'  under  the  assignment,  provided  the  proceedings  proved  una- 
vailing or  they  thought  proper  to  abandon  them.   The  doctrine 

.  of  election  does  not  apply  to  a  case  like  the  present;  where  the 
question  is  merely  as  to  the  remedy  or  mode  of  proceeding. 
If  one  remedy  fails,  the  party  may  oftentimes  resort  to  another. 
Nothing  is  more  common  than  to  leave  a  party  to  his  bill  in 
equity,  after  a  fruitless  attempt  at  law ;  and,  vice  versa. 

I  am  of  opinion  there  has  been  no  waiver  or  abandonment  of 
the  right  to  come  in  under  the  assignment  and  ask  for  a  distri- 
bution of  the  trust  funds. 

It  is  to  be  observed,  the  objection  is  not  made  by  the  debtor. 
He  has  suffered  the  bill  to  be  taken  as  confessed ;  and  thereby 
admits  the  creditors  have  a  right  to  an  account  and  distribution. 
Nor  does  he  insist  upon  the  performance  of  any  conditions  by 
them.  Under  these  circumstances,  the  defendant  Woodward 
will  be  protected  from  all  liability  to  the  debtor,  his  assignor, 
when  he  has  accounted  and  paid  over  the  money  under  the 

.  decree  of  this  court.    This  indemnity  is  all  he  is  entitled 
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Nothing,  therefore,  remains  but  to  see  the  accounts  are  pro^       1831. 
perly  taken ;  and  Woodward  sufficiently  compensated  for  his        ^^V 
services  as  a  trustee*    He  excepts  to  the  master's  allowance '        v> 
of  six  hundred  and  forty*three  dollars  and  eighty-eight  cents  woODWAfen. 
as  altogether  too  low.;  and  insists  he  oOght  to  be  permitted  to 
retain  the  whole  sum  in  his  hands,  according  to  the  former  mas* 
ter's  report    I  6hould"have  felt  better  satisfied  if  the  allow- 
qpce  had  been  greater ;  but,  on  looking  into  the  evidence  laid  , 

before  the  master,  I  do  not  perceive  upon  what  principle  it 
can  be  increased.     Voluntary  assignees  are  not  entitled  to 
charge  a  commission,  as  such :  unless  they  have  taken  care 
to  secure  to  themselves  the  right  by.  express  reservation  or 
•agreement;  although, "in  many  cases,  I  have  no  doubt,  with  a 
view  to  compensation  upon  the  ground  of  quantum  meruit,  the 
court  would  do  right  to  adopt,  by  analogy,  the  same  rate  of 
commissions  which  guardians,  executors  and  administrators  are 
authorized  bylaw  to  charge  for  similar  services.    Perhaps, 
generally,  the  only  mode  is  to  enquire  into  the  value  of  the 
services  and  the  length  of  time  employed  and  fix  the  com- 
pensation by  way  of  salary  or  as  a  per  diem  allowance.    This 
method,  I  understand,  was  adopted  by  the  master  in  the  present 
suit :  he  having  enquired  as  to  the  length  of  time  the  defendant 
was  engaged  in  the  business  of  the  trust,  so  far  at  telst  as  re- 
lated to  the  funds  in  question  and  the  salary  he  was  receiving 
as  a  clerk.    Under  the  circumstances,  no  other  rule  could  have 
been  resorted  to  with  propriety.    The  defendant  could  not 
have  charged  commissions  on  the  large  amount  of  goods  packed 
up  and  sent  to  his  co-trustee,  who,  with  the  agents  of  the 
creditors,  took  upon  themselves  the  labor  and  responsibility  of 
converting  those  goods  into  money  and  of  making  the  distribu- 
tion ;  nor  would  commissions  upon  moneys  received  from  collec- 
tions have  been  an  adequate  compensation  for  the  services  which 
he  has  in  fact  rendered.    I  have  not  been  able  to  discover  any 
regulalibn  on  this  subject  in  South  Carolina,  other  than  as  re- 
lates to  executors,  administrators  and  such  as  act  in  the  charac- 
ter of  legal  trustees.     These,  by  a  law  of  the  State,  are 
entitled  to  charge  a  commission  of  two  and  a  half  per  cent,  on 
all  moneys  received;  and  the  same  on  all  sums  paid  out 
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1831.       Although  the  lex  loci  would  govern  this  court  in  cases  to  which 
Sm—*m-'       it  ctould  apply,  yet  this  is  not  a  case  provided  for  by  any  par- 
v  ticular  law  of  that  State.    It  must,  consequently*  be  disposed 

woodward.  °f  upon  general  principles. 

I  must  confirm  the  master's  report  as  respects  the  allowance 
of  six  hundred  and  forty-three  dollars  and  eighty-eight  cents  to 
the  defendant  Woodward  for  his  services  as  acting  trustee. 

There  is,  however,  another  part  of  the  report  which  I  thiqjk 
requires  to  be  modified.  I  allude  to  the  disbursements  for 
counsel  fees,  amounting  to  seventy  dollars.  I  shall  permit  the 
defendant  to  retain  this  sum  out  of  the  balance  in  his  hands*  It 
does  not  appear  he  has  improperly  or  unnecessarily  litigated  the 
matter.  From  the  course  which  the  creditors  have  pursued 
against  Porter,  the  assignee  was  justified  in  not  paying  over  the 
funds,  except  under  the  direction  of  the  court  He  is  entitled 
to  be  indemnified  in  his  costs  and  counsel  feqs.  He  is  to  pay 
the  balance  into  court,  which  is  to  be  distributed  among  those 
creditors  who  shall  come  in  and  prove  their  demands  before 
the  master. 

Upon  payment  of  this  balance  into  court,  the  defendant 
Woodward  is  to  be  discharged  from  the  trust 
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Pascalis  and  Caicfield  vs.  Canfield  and  others. 


A.  C.  made  his  will ;  und  after  specific  bequests,  devised  as  follows :  u  I  girt 
"and  bequeath  all  the  remainder  of  my  estate,  both  real  and  personal,  .to 
"  my  two  sons  P.  C  and  N.  C  ,  to  my  said  two  sons,  their  heirs  and  assigns 
n  for  eycr.w  He  appointed  them  executors ;  and  added — "  hereby  empow- 
'« ering  my  said  executors,  should  »my  personal  estate  be  insufficient  to  pay 
u  my  debts  and  the  before  mentioned  legacies,  to  sell  aoy  of  my  lands  which 
41 1  may  leave  at  my  decease,  at  their  discretion,  and  to  give  deeds  of  con- 
•<  reyance  for  the  tame  sufficient  ij)  law.1'  Held,  not  to  be  a  case  in  which 
the  real  estate  became  equitable  assets  for  the  payment  of  debts.  The 
creditors  of  A.  had  a  right  of 'action  against  the  sons  personally  and  their 
judgments  attached  upon  the  lands  devised,  the  legal  title  being  in  the  sons. 


SOI 


1831. 


October  24, 
The  bill  in  this  cause  was  filed  for  the  purpose  of  subjecting       1831. 

the  estate  of  Amos  Canfield  deceased,  to  the  payment  of  a  n  *r  ^"~* 
debt  of  five  thousand  dollars  alleged  to  be  due  to  Palmer  Can-  EquitobU 
field,  son  of  the  decedent  and  a  complainant  in  the  present  acts. 
suit 

Amos  Canfield  made  his  will  so  as  to  pass  real  estate.  It 
was  dated  on  the  twentieth  day  of  October  one  thousand  eight 
hundred  and  twenty-three;  and  contained,  amongst  other 
^things  (relating  to  specific  bequests)  the  following  clauses:— 
"Thirdly,  I  give  and  bequeath  to  my  daughter  Eliza  Trow* 
"  bridge,  the  wife  of  Harvey  Trowbridge,  one  thousand  dollars 
u  to  be  paid  by  my  sons  and  executors  hereafter  named  in  one 
•»  year  after  my  decease.  Fourthly,  I  give  and  bequeath  all 
"  the  remainder  of  my  estate,  both  real  and  personal,  to  my 
41  two  sons  Palmer  Canfield  and  Nathan  Canfield,  to  be  divided 
44  equally  between  them,  to  my  said  two  sons  theirheirs  and 
u  assigns  for  ever.  Fifthly,  I  hereby  constitute,  nominate  and 
44  appoint  my  said  two  sons,  Palmer  Canfield  and  Nathan  Can- 
41  field,  executors  of  this  my  last  will  and  testament ;  hereby 
*  empowering  my  said  executors,  should  my  personal  estate  be 

44  insufficient  to  pay  my  debts  and  the  beforenamed  legacies,  to 
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44  sell  any  of  the  lands  which  I  may  leave  at  my  decease,  at 
u  their  discretion ;  and  to  give  deeds  of  conveyance  for  the 
u  same  sufficient  in  the  law." 

The  testator  died  possessed  of  a  valuable  real  estate  and 
some  personal  property,  which,  when  turned  into  cash,  amount- 
ed to  thirteen  hundred  dollars :  but  it  was  not  sufficient  to  pay 
his  debts. 

Besides  the  claim  of  the  complainant  Palmer  Canfield,  as  a 
simple  contract  creditor  of  his  father  to  the  amount  of  the  five 
thousand  dollars,  there  were  three  persons  who  were  severally 
creditors  by  specialty,  namely,  Ezra  Lyon,  Hackaliah  Miller 
and  Jabez  Mead,  all  of  whom  had  commenced  actions  at  law 
against  the  devisees,  the  said  Palmer  Canfield  and  Nathan 
Canfield,  in  virtue  of  the  real  estate  devised.  On  the  twenty* 
third  day  of  October  one  thousand  eight  hundred  and  twenty- 
nine  each  of  them  got  a  judgment :  Mead  for  seven  hundred 
and  nine  dollars  and  thirty-three  cents,  Lyon  for  six  hundred 
and  ninety-two  dollars  and  sixteen  cents,  and  Miller  for  seven 
hundred  and  ninety-one  dollars  and  thirty-four  cents. 
-  On  the  twenty-fifth  day  of  December  one  thousand  eight 
hundred  and  twenty-nine,  Nathan  Canfield,  for  the  considera- 
tion of  one  thousand  dollars,  released  to  James  H.  Trowbridge 
all  his  interest  in  the  real  estate  devised  to  him. 

Writs  of  fieri  facias  were  issued  upon  the  several  judgments 
obtained  by  Mead,  Lyon  and  Miller;  the  sheriff  to  whom  the 
executions  were  directed  levied  upon  the  real  estate  whereof 
Amos  Canfield  died  seized ;  and,  on  the  twentieth  day  of  May 
one  thousand  eight  hundred  and  thirty  the  same  was  struck  off 
to  William  Nelson  Esq.,  who  had  acted  as  attorney  for  Miller 
and  Mead,  for  two  thousand  five  hundred  dollars.  Mr.  Nelson 
was  said  to  have  bought,  in  trust  for  James  H.  Trowbridge, 
whose  notes  were  given  to  the  judgment  creditors  in  satisfaction 
of  their  debts.  l 

The  complainant,  Palmer  Canfield,  assigned  his  claim  as  a 
creditor  of  his  father,  the  testator,  to  the  other  complainant 
Felix  Pascalis,  upon  trust  for  the  benefit  of  his  creditors. 

Besides  the  facts  before  detailed,  the  complainants  in  and  by 
their  bill,  insisted  that  by  the  terms  of  the  will  of  Amos  Canfield 
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the  real  estate  whereof  he  died  seized  and  in  his  said  will  1631. 
oipntioned  became  equitable  assets  for  the  payment  of  his 
debts;  that,  accordingly,  all  his  creditors  were  entitled  to  be 
paid  rateably  and  proportionably  according  to  the  amounts  of  CANPxbld. 
the  debts  severally  due  to  them  and  without  preference  for  or 
by  reason  of  their  accruing  upon  simple  contract,  specialty, 
judgment  or  otherwise ;  that  the  real  estate  was  worth  from 
eleven  thousand  dollars  to  twelve  thousand  dollars  and  more 
than  sufficient  to  pay  the  specialty  creditors,  and  the  debt  as- 
signed by  Palmer  Canfield  to  Felix  Pascalis ;  that  the  com- 
plainants werq  willing  to  allow  to  Nelson  and  Trowbridge 
the  amount  of  their  bid  upon  the  property  and  give  them  a 
priority  so  far ;  and  they  submitted  that,  as  the  latter  persons 
knew  of  the  will  of  Amos  Canfield  and  were  aware  of  the 
estate's  being  indebted  to  the  son  Palmer  Canfield,  therefore 
they  ought  not  to  be  aUowed  to  retain  the  said  property  abso- 
lutely against  any  creditor  of  the  said  Amos  Canfield,  especially 
-when  a  withdrawal  of  the  property  from  them  would  not  be 
attended  with  an  actual  pecuniary  loss  to  themselvee  or  deprive 
them  of  any  advantage  other  than  what  might  accrue  from  buy- 
ing the  property  at  a  sacrifice,  and  to  the  disparagement  of  the 
complainants. 

The  complainants  prayed  that  Palmer  Canfield  might  be 
aUowed  and  the  said  Nathan  Canfield  be  directed  to  make 
sale  of  the  real  estate :  that  Trowbridge  and  Nelson  (upon  re- 
ceiving the  amount  paid  by  them  with  interest)  and  all  other 
proper  parties  might  join  in  the  conveyance ;  the  complainant, 
Felix  Pascalis,  receive  the  full  amount  of  the  balance  remaining 
of  the  debt  due  by  Amos  Canfield  to  Palmer  Canfield,  and 
assigned  to  Pascalis ;  and  Palmer  Canfield  pay  to  the  other 
creditors  of  Amos  the  amounts. due  to  them. 

An  injunction  was  obtained,  granted  by  the  injunction  master, 
-which  restrained  the  sheriff  from  delivering  deeds  to  Nelson  or 
Trowbridge  and  enjoined  the  latter  from  receiving  them. ' 

Nathan  Canfield,  William  Nelson,  James  H.  Trowbridge 
and  Eliza  his  wife,  Ezra  Lyon,  Hackaliah  Miller  and  Jabez 
M ead  were  made  defendants. 

The  defendants  put  in  answers.    There  is  no  occasion  to 
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detail  the  whole  of  their  contents.  They  showed,  that  the 
defendant  Nathan  Canfield  repeatedly  requested  the  complai- 
nant Palmer  Canfield  to  unite  with  him  in  selling  the  real  estate  to 
pay  the  debts ;  his  refusal,  and  his  putting  the  creditors  at  defi- 
ance ;  that  judgments  being  also  against  Trowbridge  and  wife, 
Nathan  Canfield  assigned  to  Trowbridge  his  interest  in  the 
estate  on  account  of  the  legacy,  and  Trowbridge  was  induced 
to  buy  in  at  the  sheriff's  sale  for  bis  own  protection;  and  that 
Nelson  purchased  as  his  agent.  An  offer  was  made,  in  the 
answer  put  in  by  the  defendants  Nelson  and  Trowbridge  and 
wife,  to  give  up  the  purchase,  provided  the  amount  of  the  pur- 
chase money,  the  legacy  due  to  Mrs.  Trowbridge  and  interest 
and  costs  were  paid. 
A  motion  was  now  made  to  dissolve  the  injunction. 


Mr.  John  H.  Lee,  for  the  defendants  Nelson,  Trowbridge 
and  wife. 


Mr.  James  O.  Ghrim,  in  support  of  the  injunction. 


November  1. 


The  Vice-chancellor.  The  present  is  not  a  case  in 
which  the  real  estate  became  equitable  assets  for  the  payment 
of  debts. 

In  order  to  constitute  such  a  case,  there  must  be  a  devise  to 
executors  or  trustees,  in  trust  to  pay  debts.  This  appears  by 
the  case  of  Benson  v.  Le  Roy,  4  J.  C.  R.  651,  where  a  testator 
devised  his  estate,  both  real  and  personal,  to  four  trustees  in 
fee,  three  of  whom  were  his  executors,  in  trust  to  pay  his 
debts  and  then  to  distribute  the  residue.  Here  it  was  held, 
that  the  assets  were  placed  under  the  jurisdiction  of  the  Court 
of  Chancery  and  became  equitable  and  the  creditors  were  to 
be  paid  pari  passu.  And  in  this  case  of  Benson  v.  Jje  Roy,  the 
court  interfered  by  enjoining  a  creditor,  who  was  proceeding 
at  law  for  the  purpose  of  gaining  a  preference  over  other 
creditors.  In  some  cases,  where  the  estate  is  charged  with 
the  payment  of  debts  generally  and  the  devise  is  to  executors 
to  sell,  by  means  whereof  the  descent  to  the  heir  is  broken, 
there  the  proceeds  upon  a  sale  become  equitable  assets.  While 


VICE-CHANCELLOR'S  COURT.  205 

in  other  eases,  where  the  descent  is  not  broken  and  there  is  a  1831. 
charge  for  payment  of  debts  afcd  an  intention  clearly  expressed  mmm*~0. 
that  the  property  should  be  sold  for  the  purpose,  the  same  prin-  ^ 

ciple  attaches :  see  Lord  Eldon's  observations  in  Bailey  v.    cakfuslp. 
Ekins,  7  Ves.  323,  and  in  Shiphard  v.  LiUwidge,  8  Ves.  26. 

But  the  present  case  is  distinguishable  from  all  these,  because 
here  there  is  no  devise  in  trust.  It  is  an  absolute  one  to  the  two 
sons  in  fee,  whereby  they  take  as  beneficial  owners— charged, 
it  is  true,  with  the  payment  of  a  legacy  and  with  debts  which 
they  were  personally  liable  for  at  law.  There  is  also  in  the 
case  before  the  court  a  power  to  sell  for  the  payment  of  debts, 
provided  the  personal  estate  should  prove  insufficient.  But 
this  is  surplusage :  as  owners  under  the  devise  these  devisees 
could  sell  without  such  a  power,  and  in  case  they  did  not  sell 
or  pay  the  debts  they  were  liable  at  law.  The  creditors  had 
and  have  a  perfect  legal  remedy  against  them ;  and  when  they 
choose  to  resort  to  it,  this  court  will  not  interfere.  They 
might  all  engage  in  the  race  of  legal  diligence  at  one  time  and 
the  first  obtaining  judgment  would  be  protected  in  his  priority. 
Where  the  law  gives  a  priority,  equity  will  not*  destroy  it : 
Codurise  v.  Gelston,  10  J.  R.  508.  The  same  principle  is  fully 
recognized  in  Purdy  v.  Doyle,  1  Paige's  C.  R.  558. 

In  the  present  instance  the  creditors  prosecuted  the  devisees 
at  law  and  recovered  judgments.  The  judgments  became 
liens  upon  the  lands  devised :  because  the  legal  title  was  in  the 
defendants.  The  prosecuting  creditors  have  acquired  rights 
which,  as  against  other  creditors,  would  not  be  disturbed ;  much 
less,  then,  will  this  court  now  interfere  in  favor  of  Palmer 
Canfield,  one  of  the  defendants,  against  whom  the  judgments 
have  been  recovered,  although  he  may  be  a  creditor  of  the 
estate.  He  should  have  applied  earlier,  provided  he  had 
equities  which  entitled  him  to  protection ;  and  if  he  had  a 
right  of  retainer  for  his  debt,  he  should  have  pleaded  it  at  law. 

I  am  satisfied  the  injunction  ought  to  be  dissolved. 

The  complainants,  through  one  of  the  answers,  have  an 
offer  to  convey  to  them  upon  terms ;  and  which  they  may  ac- 
cept if  they  think  proper. 
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Leonard  and  wife  and  others  vs.  Crommelin. 


LEONARD 

v. 

CBOMMXLBf. 


A  person  shall  not  claim  an  interest  under  an  instrument  (either  deed  or  will) 
without  giving  full  effect  to  the  same  as  far  as  he  can,  and  renouncing  any 
right  which  would  defeat  it. 

He  who  makes  his  election  is  bound  to  abide  by  it,  unless  he  can  restore  the 
property  to  its  original  situation  ;  and  the  taking  possession  Binds  the  per* 
formance,  although  there  be  a  loss. 

A  father  having  a  life  estate,  sold  to  H.  the  fee  which  belonged  to  his  seven 
children ;  ami  covennnted  they  should  join  when  of  age.  By  will,  he  devised 
hi*  own  property  to  them,  upon  condition  of  their  ratifying  the  sale-  A  deed 
of  ratification  and  release  was  signed  by   five  after  thoy  came  of  age ;  one 

•  of  the  others  died  without  having  done  so,  and  A.,  the  remaining  son,  took 
his  own  share  of  the  father's  estate,  but  did  not  execute  the  deed  untd  after 
H.'s  death.  A  perpetual  injunction  from  proceeding  against  the  devisees  of 
]1  •  for  his  share  of  the  property  sold  by  the  father  was  decreed  against  A.; 
and  he  was  ordered  to  execute  a  release  to  them  as  well  of  the  same  as  of 
his  right  in  his  deceased  brother's  share. 


The  bill  in  this  cause  was  filed  to  restrain  perpetually  the 

November  17,  defendant,  Alfred  Crommelin,  from  proceeding  in  an  action  of 

1831#       ejectment  for  one  undivided  seventh  part,  and  the  one-third  of 

Election.        another  seventh  part  of  a  lot  on  the  notherly  side  of  Oak  street 

in  the  city  of  New  York ;  and  to  compel  him  to  release  the 
same  to  the  complainants. 
/  It  appeared,  that  on  the  sixth  day  of  May  one  thousand 

eight  hundred  and  six,  James  Crommelin,  the  father  of  the  de- 
fendant, being  entitled  to  a  life  estate  in  the  lot  in  question,  of 
which  the  remainder  in  fee  was  in  his  seven  sons,  several  of 
whom  were  infants,  and  the  defendant  the  youngest  oT  them ; 
and  Christopher  Halstead  at  that  time  in  possession  as  tenant 
for  a  term  of  years,  an  agreement  was  made  between  the 
said  father  and  Halstead,  by  which  the  former,  in  his  own  be- 
half and  on  behalf  of  his  children  agreed  to  sell  the  fee  of  the 
lot  to  the  latter  for  the  sum  of  twelve  hundred  and  fifty  dollars, 
,    (and  which  was  then  its  full  value.) 

In  pursuance  of  the  agreement,  a  deed  to  Halstead  was 
prepared  and  executed  by  the  two  eldest  sons,  who  were  then 
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of  age,  for  their  two-sevenths  of  the  lot  in  fee,  bearing  date  1831. 
the  seventh  day  of  May  one  thousand  eight  hundred  and  six.  Smm*mm' 
At  this  time,  Halstead  paid  the  whole  of  the  purchase  money  v^ 

to  the  father,  and  took  his  receipt  on  the  back  of  the  deed  for  cRomufiLnr. 
the  same :  upon  an  understanding  or  stipulation  of  procuring 
his  other  sons  to  execute  conveyances  of  their  respective  shares  s 
as  they  severally  came  of  age, 

James  Crommelin,  the  father,  died  possessed  of  a  large  es- 
tate situated  within  the  city  of  New  York  and  in  the  State  of 
New  Jersey.  By  his  will  he  devised  the  same  to  his  children, 
as  tenants  in  common,  and  to  be  divided  between  them  when 
Alfred,  who  was  the  youngest  child,  should  arrive  at  lawful 
age.  The  will  recited  the  fact  of  the  father's  having  sold  a 
part  of  the  children's  property  in  the  city  of  New  York  (in 
which  he  had  only  a  life  estate)  with  the  assent  of  his  children ; 
of  his  having  become  bound  that,jas  they  severally  arrived  at 
age,  they  should  confirm  the  sales  by  executing  deeds ;  and 
also,  of  his  two  eldest  sons  having  already  done  so  as  to  their 
shares.     And  he  ordered  and  declared,  in  case  either  of  his  , 

children  should  refuse  or  neglect  to  confirm  the  sales  so  made, 
that  they  should  not  be  entitled  to  the  proportion  of  his  estate 
devised  to  them,  but  the  same  should  be  and  remain  as  a  secu- 
rity to  the  purchasers  against  the  person  or  persons  refusing  to 
confirm  the  sale. 

Sometime  in  the  year  one  thousand  eight  hundred  and 
thirteen  a  release  or  conveyance  from  the  other  five  sons  to 
Halstead  was  drawn.  It  was  executed  by  three  of  them  after 
they  came  of  age,  and  was  delivered  to  Halstead.  Before  the 
remaining  two  children,  namely,  Charles  and  Alfred,  were 
competent  to  execute  the  deed,  the  death  of  Christopher  Hal- 
stead took  place.  He  died  in  the  month  of  September  one 
thousand  eight  hundred  and  seventeen. 

In  the  year  one  thousand  eight  hundred  and  twenty-one  the 
son  Charles  died  intestate  and  without  issue.  The  deed  had 
not  been  executed  by  him.  His  surviving  brothers  were  his 
heirs  at  law. 

Previous  to  the  month  of  July  one  thousand  eight  hundred 
*nd  twenty-three,  Alfred,  who  was  the  defendant,  came  of  age; 


LEONARD 


CASES  IN  THE 

* 

183 1 .  and  on  the  twenty-third  day  of  the  same  month  he  undertook 
to  ratify  and  confirm  the  sale  by  executing  the  deed  last  men* 
tioned,  and  acknowledging  the  same  before  a  comrnissioner  in 
cbommxlik.  due  form  of  law :  but  by  reason  of  the  previous  death  of  Hal- 
stead,  it  was  inoperative  as  a  release  or  conveyance  of  the 
defendant's  title.  Owing  to  this  circumstance,  he  afterwards 
brought  his  action  of  ejectment  for  the  purpose  of]  being  let  into 
the  possession  and  enjoyment  of  his  original  one-seventh  part, 
and  a  derivative  share  of  the  one-seventh  which  had  been 
vested  in  Charles ;  and  which  the  complainants  held  and  claim- 
/        ed  title  to  as  the  devisees  of  Christopher  Halstead. 

It  likewise  appeared,  the  children  had  ratified  one  other  sale 
which  their  father  had  made  of  property  situated  in  the  city 
of  New  York,  wherein  they  had  the  remainder  in  fee  and  under 
circumstances  in  all  respects  similar  to  the  sale  to  Halsteadr 
by  executing  deeds  of  release  to  the  purchaser. 

Mr.  /.  A.  Lee,  and  Mr.  Peter  A.  Jay,  appeared  for  the  com- 
plainants, 

Mr.  Robert  Manning,  for  the  defendant 

December  1 9.  Thb  Vice-Chancellor.  The  ground  upon  which  the  com- 
plainants seek  to  be  quieted  in  their  right  of  property  and 
possession  is,  that  the  defendant  and  his  deceased  brother 
Charles,  as  well  as  all  the  other  sons  of  James  Crommelin  wtio 
executed  the  deed  to  Halstead,  accepted  of  their  shares  of  the 
father's  estate  under  his  will  and  thereby  made  their  election, 
And  this  election,  it  is  insisted,  was  binding  upon  Charles  in  fata 
lifetime  after  he  came  of  age,  as  well  as  upon  Alfred,  so  that 
consequently,  the  latter  ought  now  to  release  and  convey  all 
his  title  in  the  premises. 

The  evidence  shows,  in  the  most  satisfactory  manner,  how 
all  the  sons— at  different  times  and  when  they  were  of  full  ages, 
executed  deeds  of  conveyance  of  various  parcels  of  their 
father's  real  estate  or  united  in  the  sales  thereof  (and  which  ha 
had  devised  to  them ;)  as  well  as,  the  defendant's  selling  and 
conveying,  besides  other  property,  his  share  and  interest  m  Jrie 
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father's  homestead.    It  likewise  appears,  the  children  ratified       1831. 
one  other  sale  which  their  father  had  made.    And  it  is  very      w*'w 
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manifest  the  defendant  intended  to  confirm  the  sale  made  to  ^ 

Ualstead  when  he  proceeded  in  the  month  of  July  one  thousand  crommeiok. 
eight  hundred  and  twenty-three,  to  execute  and  acknowledge 
the  deed  prepared  in  the  year  one  thousand  eight  hundred  and 
thirteen;  and  which  deed  only  required  the  signatures  of 
Charles  and  himself  in  order  to  render  the  title  under  it  com- 
plett.  But  this  act  proved  ineffectual :  because  Halstead  was 
dead. 

I  think,  however,  it  goes  far,  in  connection  with  other  cir- 
cumstances, to  preclude  the  right  of  the  defendant  to  set  up  a 
claim  of  title  to  the  premises  thus  intended  to  be  released ;  for 
it  is  fairly  to  be  inferred  that  his  object  was  to  show  a  compli- 
ance with  the  conditions  of  his  father's  will  in  order  to  vest  in 
himself  an  absolute  title  to  a  share  of  his  father's  estate,  and 
better  enable  him  to  dispose  of  the  same. 

He  undoubtedly,  had  an  election  when  he  came  of  age,  * 

either  to  take  under  the  will  of  his  parent,  or  disaffirm,  so  far 

as  his  interest  extended,  the  sale  made  to  Halstead.    But  he 

could  not  do  both.    It  was  clearly  a  case  in  which  he  was 

bound  to  make  an  election.    The  devise  was  upon  the  express 

condition  of  his  ratifying  the  sale  by  executing  a  deed  to  the 

purchaser,  for  otherwise  he  was  not  to  be  entitled  to  take  under 

the  will ;  and  In  the  latter  event,  his  share  of  the  estate  was 

to  remain  as  a  security  to  the  purchaser  against  his  claims.    It 

is  an  elementary  principle,  upon  which  the  doctrine  of  election 

is  founded,  that  a  person  shall  not  claim  an  interest  under  one 

instrument  (either  deed  or  will,  for  it  applies  to  both)  without 

giving  full  effect  to  it  as  far  as  he  can,  and  renouncing  any  right 

to  property  which  would  defeat  the  disposition :  (TheUuson  v. 

Woodford,  13  Ves.  220 ;)  or,  to  use  Lord  Rosslyn's  words,  as 

quoted  in  Moore  v.  Butler,  2  Sch.  <$•  L.  207,  "  no  person  puts 

"  himself  in  a  capacity  to  take  under  an  instrument  without 

"  performing  the  conditions  of  the  instrument ;  and  the  condi- 

**  tions  may  be  express  or  implied." 

The  acts  of  the  defendant  in  relation  to  a  share  of  his  father's  * 
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1881 .       estate  clearly  show  his  acceptance  of  the  provisions  of  the  wiflL 

*-*-*'      The  parcels  of  the  estate  which  he  concurred  in  selling  could 

v  only  have  been  held  or  claimed  by  him  as  a  devisee,  because 

cKOMMcuir.  he  could  not  be  permitted  to  take  as  heir  by  descent  in  the  pre- 

sence  of  an  express  valid  devise.  He  was  then  bound  to  per- 
form the  condition  annexed  to  the  gift.  I  see  no  escape  from 
the  conclusion  of  his  having  declared  his  election. 

It  is  true  the  defendant  denies  he  ever  elected  to  take  under 
the  will  of  his  father  and  ratify  the  sale  of  the  lot  of  ground  in 
question ;  and  he  endeavours  to  show,  not  only,  that  the  pro- 
ceeds of  the  sale  of  his  father's  estate  went  to  pay  debts,  or 
were  held  by  his  eldest  brother  James,  who  administered  with 
the  will  annexed,  and  never  accounted  for  or  divided  the  pro- 
ceeds amongst  the  devisees,  but  also,  that  the  amount  which  he, 
the  defendant,  received  from  the  sale  of  the  homestead  was  less 
than  his  father  actually  owed  to  him  for  moneys  received  from 
other  property  sold  by  the  father  and  which  belonged  to  his 
children. 

These  circumstances,  however,  from  the  view  which  I  have 
taken,  cannot  be  permitted  to  vary  the  case.  The  bill  is  not 
filed  to  compel  the  defendant  to  make  his  election.  It  proceeds 
upon  the  groufid  of  his  having  already  made  it  Although  he 
might  not  have  been  bound,  unless  he  were  cognizant  of  his 
rights,  yet  he  cannot  now  retract:  because  he  cannot  now 
place  fhe  complainants  (with  respect  to  their  rights)  in  the  same 
situation  which  they  would  have  stood  in,  provided  his  acts  had 
not  been  performed. 

The  share  of  the  father's  estate  devised  to  the  defendant  was 
pledged  to  the  complainant  as  a  security ;  and  this  security,  he 
'  has  taken  away  and  cannot  restore.    It  would,  consequently, 

be  unjust  towards  them  to  permit  a  disaffirmance  of  his  own 
.  act  to  their  prejudice.  If  he  has  been  deceived  into  a  loss  by 
the  maladministration  of  his  brother  or  by  any  mistaken  views 
of  flie  value  of  the  property  devised  to  him,  it  is  bis  misfortune. 
He  was  not  bound  to  make  his  election  until  he  could  first 
ascertain  the  value  of  his  patrimony ;  but,  having  made  it,  he 
is  bound  to  abide  by  the  determination,  unless  he  can  restore 


VICE-CHANCELLOR'S  COURT. 


211 


the  property  to  its  original  situation:  Edwards  v.  Morgan,  13  1831, 
Price,  782 ;  S.C.I  MCkl  541,  and  on  appeal  1  Blight  z  N.  8.  Wv^" 
40 L    In  the  case  of  The  Attorney-General  v.  ChrisCs  Hospital,  v 

3  Bro.  C  C  165,  it  was  held,  that  where  an  estate  is  given  c&ommkuk, 
upon  a  condition,  the  taking  possession  binds  to  the  performance 
of  it,  although  there  be  a  loss.     The  defendant  is,  therefore, 
bound  to  ratify  the  sale  so  far  as  respects  his  own  one-seventh 
part  of  his  father's  estate. 

As  to  his  share  in  his  deceased  brother  Charles's  estate,  it 
stands  upon  the  same  footing.  Charles  must  be  considered  as 
having  made  his  election,  in  the  like  manner  and  by  unequivocal 
acts  of  ownership  after  he  came  of  age  and  in  connection  with 
his  father's  will.  It  also  appears  the  defendant,  as  well  as  the 
others  claiming  to  be  vested  with  the  title  by  descent,  have  in- 
termeddled with  some  remaining  interest  in  the  estate  and 
treated  it  as  the  property  of  the  decedent. 

Upon  the  whole,  I  must  declare  the  defendant  precluded 
from  setting  up  any  title  whatever  to  the  lot  in  question ;  and, 
shall  decree,  that  he  be  perpetually  enjoined  from  proceeding 
in  the  action  of  ejectment,  and  that  he  execute  a  release  to  the 
complainants  of  all  his  right,  title  and  interest  in  the  lot  of 
bad.  He  is,  also,  to  pay  the  complainants  their  costs  of  this 
«nt  to  be  taxed. 
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the  cause  has  been  heard.    I  shall  now  proceed  to  consider 
them  in  their  order-  . 

The  first  is  an  exception  taken  by  Thomas  Hulme,  one  of 
the  complainants,  to  so  much  of  the  report  as  charges  the 
assignees  (of  whom  he  is  one)  with  sums  of  money  received  by 
him  at  different  times,  amounting  to  six  thousand  two  hundred 
and  fifty  dollars  or  thereabouts,  for  rents  and  purchase  money 
of  certain  lands  on  Staten  Island,  the  title  whereof  was  for- 
merly in  him  and  which  moneys  he  claims  of  right  to  belong  to 
him  personally  and  not  as  an  assignee.  The  master  has  charged 
these  moneys  as  so  much  to  be  accounted  for  by  the  assignees, 
upon  admissions  contained  in  the  complainant's  bill  to  the  follow- 
ing effect :  that)  in  buying  the*  lands  on  Staten  Island  which 
had  been  mortgaged  by  Tompkins  to  Mr.  Hulme  and  sold 
under  a  decree  of  foreclosure  in  May,  one  thousand  eight  hun- 
dred and  twenty-two,  he,  Mr.  Hulme,  had  no  other  design  than 
to  secure  as  much  as  possible  of  the  debt  due  to  him ;  and,  as 
the  price  at  which  he  had  bought  in  the  property  was  considered 
to  be  less  than  the  real  value,  he,  in  November,  one  thousand 
eight  hundred  and  twenty-five,  voluntarily  exposed  it  to  a  re* 
sale  at  auction  for  the  benefit  of  the  trust  estate  as  well  as  with 
intent  and  for  the  express  purpose  of  appropriating  to  the  trust 
estate,  by  way  of  gift  or  donation,  any  surplus  produced  by 
such  resale  over  the  principal  and  interest  of  the  previous  pur- 
chase by  him ;  and,  if  it  should  sell  for  less,  the  trust  estate  was 
in  no  event  to  sustain  the  loss.  But,  it  also  appears  he  exposed 
the  premises  to  such  further  sale,  upon  the  distinct  consideration, 
that  all  necessary  and  proper  charges  and  expenses  to  which 
he  had  been  or  might  be  put  in  attending  upon  or  managing  the 
concerns  of  the  trust  estate  should  be  freely  allowed  and  paid 
to  him  in  the  adjustment  of  his  accounts.  He  admits  that,  upon 
such  resale,  the  property  yielded  a  large  excess  which  was  to 
go  to  the  benefit  of  the  trust  estate. 

Taking  this  admission  in  connection  with  the  circumstances 
disclosed  in  evidence,  it  appears  to  me  to  be  binding  upon  Mr. 
Hulme,  and  fully  to  justify  the  master's  report  in  this  particular. 
At  the  time  of  the  sale  under  his  mortgage,  he  was  a  trustee 
of  the  equity  of  redemption  in  the  property  sold,  and,  although 
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he  may  have  had  a  right  to  sell,  yet,  from  the  relation  in  which        1831. 

he  stood,  it  is  questionable  whether  he  could  divest  himself  of 

the  character  of  trustee,  so  as  to  purchase  and  acquire  an  ab-  Vt 

solute  title  tt>  himself.     He  bought  in. the  property  at  two  thompsoK. 

thousand  seven  hundred  dollars,  and  afterwards  sold  it  for 

considerably  more  than  double  that  sum.     He  frankly  declares 

the  resale  was  for  the  benefit  of  the  trust  estate ;  and  to  show, 

that  he  and  his  co-assignees  considered  the  whole  proceeds 

upon  the  resale,  as  well  as  the  income  from  the  property,  as 

trust  funds  in  their  hands,  they  credited  the  amounts  in  their 

account  with  the  estate  which  they  filed  in  the  master's  office, 

as  the  basis  whereon  he  was  to  proceed  in  stating  the  account. 

After  this,  I  do  not  see  how  Mr.  Hulme  can  be  permitted  to 
retract.  If  it  is  to  be  regarded  as  a  gift,  it  seems  to  me  it  was 
by  this  act  consummated :  for,  after  crediting  the  amount  as 
trust  funds  not  in  the  hands  of  Mr.  Hulme  only,  but  as  so  much 
in  the  hands  or  under  the  controul  of  all  the  assignees,  it  must 
be  considered  appropriated  and  transferred  to  and  vested  in 
them  and  no  longer  the  individual  property  of  the  former,  rest- 
ing upon  his  will  to  carry  the  intention  of  a  gift  into  effect  or 
not.  Besides,  in  another  part  of  the  bill,  there  is  a  distinct  ad- 
mission of  Mr.  Hulme's  having  been  recently  paid  off  in  full 
out  of  the  trust  estate.  No  injustice,  therefore,  is  done  by 
holding  him  to  the  admission  that  the  proceeds  of  the  property 
in  question  were  to  go  to  the  credit  of  the  trust  estate. 

I  shall,  on  this  account,  overrule  the  exception  taken  tiy  the 
complainant  Hulme  to  the  master's  report. 

The  next  exception  is  taken  by  Caleb  T.  Ward,  another  of 
the  complainants.  The  report  states  a  balance  to  be  due  to 
him  as  a  creditor,  from  the  trust  estate,  of  eight  hundred  and 
forty  dollars,  whereas,  the  true  balance,  he  insists,  from  the 
proofs  before  the  master,  is  two  thousand  and  one  hundred 
dollars  and  upwards.  No  counsel  appeared  to  argue  this  ex-  • 
ception'on  behalf  of  Mr.  Ward.  I  have,  nevertheless,  looked 
into  it  carefully,  and  with  a  view  to  ascertain  upon  what  founda- 
tion the  exception  rests.  I  am  at  a  loss  to  discover  from  any 
part  of  the  testimony  reported  by  the  master,  a  ground  for  the 
exception;  and  it  consequently  must  be  overruled. 
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•  1831.  The  next  exception  to  be  noticed  is  the  one  taken  by  the  de- 

fendant George  W.  Tompkins  in  relation  to  the  sum  of  two 
hundred  and  fifty-one  dollars  reported  as  being  in  his  hands  and 
Thompson,  belonging  to  the  trust  estate  under  the  assignment  of  January 
one  thousand  eight  hundred  and  twenty-two.  This  sum  was 
produced  by  a  sheriff's  sale  of  the  equity  of  redemption  of 
certain  lands  in  Schoharie,  which  had  belonged  to  Governor 
Tompkins  and  were  included  in  the  assignment.  The  sale  was 
made  under  an  execution  issued  upon  a  judgment  in  favor  of 
Mr.  Hulme  onof  which  he  had  the  controul  and  his  debt  being 
otherwise  satisfied  the  money  found  its  way  into  the  hands  of 
George  W.  Tompkins  who  claims  to  hold  it  as  administrator. 

At  the  close  of  the  argument  of  this  exception,  I  expressed 
"an  opinion,  which,  upon  reflection,  I  have  seen  no  reason  to 
change:  that  the  money  rightfully  belongs  to  the  assignees.  It 
was  the  proceeds  of  an  interest  in  real  estate  conveyed  to 
them;  and,  when  the  judgment  creditor,  in  whose  behalf  the 
property  was  sold,  ceased  to  claim  it,  although  it  had  then  be* 
come  personal  property,  yet,  I  think  in  equity,  as  between  the 
assignees  and  Governor  Tompkins  or  his  administrator,  it  is  to 
be  considered  as  land  and  should  follow  the  destination  given 
,  to  it  by  the  assignment.    The  master's  report  is,  therefore, 

correct  on  this  point,  and  the  exception  must  be  overruled. 

I  come  now  .to  the  more  important  parts  of  this  case,  both  in 
principle  and  amount.  I  allude  to  the  exceptions  presented  by 
the  defendant  Richard  Riker.  The  first  relates  to  the  sum  of 
four  thousand  two  hundred  and  eighty-eight  dollars,  allowed 
by  the  master  to  the  assignees  under  the  deed  of  January  one 
thousand  eight  hundred  and  twenty-two,  for  moneys  expended 
by  them  in  two  suits  of  assault  and  battery  brought  against 
Mr.  Hulme  and  in  costs  and  counsel  fees  generally;  and  which, 
it  is  alleged,  ought  not  to  be  charged  against  the  trust  fund. 

Governor  Tompkins,  being  largely  indebted  to  Mr.  Hulme 
by  bond  and  upon  a  mortgage  of  his  interest  in  the  Richmond 
turnpike  and  steamboat,  and  ferry  connected  with  it,  on  the 
eighth  of  June  one  thousand  eight  hundred  and  twenty-one 
executed  to  him  an  assignment  or  transfer  vesting  htm  "with 
apparent  absolute  ownership  of  the  whole  property ;  but,  at 
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the  same  time,  taking  from  Mr.  Hulme  an  instrument  in  wri-  -     1831. 
ting,  declaring  the  purposes  of  the  tranfcr  to  be,  that  he,  Mr. 
Hulme,  was  to  hold  the  property  for  two  years  and  six  months 
without  selling  it,  during  which  time  Governor  Tompkins  was  •  Thompson. 
to  have  the  right  Qf  demanding  a  reconveyance  on  paying  the 
principal  and  interest  of  the  bonds  and  all  moneys  with  the 
interest  which  Mr.  Hulme  might  pay  to  redeem  any  part  or 
parts  of  the  property  previously  pledged  and  all  disbursements 
and  expenses  reasonably  to  be  incurred  by  him  under  the  as* 
signment.    And,  during  the  term  specified,  Mr.  Hulme  was  to 
give  his  personal  and  diligent  attention  to  the  interests  connect- 
ed with  the  property  and  the  promotion  of  its  value.     Under 
this  arrangement,  Mr.  Hulme  took  upon  himself  the  controul 
and  management  of  the  business  of  the  steamboat,  ferry  and 
turnpike;  devoted  his  time  and  attention  personally  to  the 
business ;  and  stood  in  this  relation  to  the  property  when  the 
assignment  of  the  fifteenth  of  January  one  thousand  eight 
hundred  and  twenty-two  was  made.    Being  one  of  the  as- 
signees in  the  latter  deed  and  his  right  previously  acquired 
being  preserved  to  him  by  an  express  provision,  hq  continued 
to  act  as  he  had  previously  done,  especially  in  the  management 
of  the  ferry  and  its  concerns.    While  thus  acting,  and,  as  he 
supposed,  in  the  discharge  of  his  duty,  he  used  some  personal 
violence  towards  two  individuals  on  different  occasions,  putting 
them  out  of  the  boat  or  driving  them  from  the  wharf,  for  which 
he  was  sued  in  actions  of  assault  and  battery.    In  one  of  these, 
there  was  a  recovery  of  two  hundred  dollars ;  and  in  the  other 
seventy-five  dollars,  which,  with  costs,  amounted  in  all  to  about 
six  hundred  and  twenty-one  dollars.  This  sum,  it  is  contended, 
ought  not  to  be  taken  out  of  the  trust  funds,  being  the  conse- 
quence of  Ills'  acts  as  a  wrong  doer,  and,  therefore,  to  be  borne 
by  himself.    The  evidence  before  the  master  by  no  means 
shows  they  were  wanton  and  unprovoked  acts,  but  the  contrary ; 
and  yet,  in  the  exercise  of  his  authority  as  an  agent  or  as  own- 
er pro  hoc  trice  of  the  property  under  his  charge,  he  stepped 
beyond  the  bounds  of  strict  legal  right  and  became  a  tres- 


The  verdicts  against  him  are  conclusive  on  the  point.    Is  he 
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1831.  then  entitled  to  an  indemnity?  The  rule  holds  in  equity*  as 
well  as  at  law,  that  there  shall  be  no  right  of  contribution  be- 
tween joint  wrong  doers.  This  rule  is  founded  in  public  policy 
.thompsoit,  £nd  intended  to  check  the  disposition  to  combine  in  committing 
wrongs:  by  declaring,  that  each  individual  concerned  is  liable 
to  bear  the  whole  loss  or  damage  which  may  be  occasioned, 
see  Peck  v.  Ellis,  2  John.  Ch.K  131 ;  and  it  appears  to  be 
equally  against  the  policy  of  the  law  that  a  servant  or  an  agent 
.who  commits  a  trespass  should  entertain  even  the  hope  of 
protection  and  indemnity  from  his  employer. 

If  he  does«the  act  ignorantly,  upon  an  express  promise  of 
indemnity,  the  indemnity  may  be  enforced :  Fletcher  v.  Har- 
coU}  Hvitony$  Reports,  55 ;  but  where  the  party  to  whom  the 
promise  or  obligation  is  made,  knows  it  to  be  unlawful,  or  if 
his  situation  necessarily  imposes  upon  him  a  consciousness  that 
the  act  is  so,  neither  an  express  promise  nor  even  a  bond  to 
indemnify  against  the  consequences  of  unlawful  acta  to  be 
committed  can  ever  be. enforced  at  law :  Martyn  v.  Biythmanr 
Tsfo.  197.  In  Farebrotherr.  Ansley,  1  Camp.  848,  which  was 
an  action  #by  an  auctioneer  against  a  sheriff  upon  an  implied 
promise  to  indemnify  him  in  the  sale  of  certain  goods  taken  in 
execution,  and  where  a  recovery  in  trespass  had  been  had 
against  the  auctioneer,  Lord  EUeaborough  is  reported  to  have 
held,  upon  the  principle  that  contribution  was  not  to  be  enforced 
among  joint  wrong  doers,  that  even  supposing  the  plaintiff  had 
been  employed  by  the  defendant  to  sell  the  goods,  it  did  not 
follow  he  w»as  bound  to  indemnify  him,  since  a  promise  of  in- 
demnity was  not  to  be  implied  if  one  man  committed  a  trespass 
at  the  request  of  another.  I  am  at  a  loss  to  perceive  upon 
what  ground  or  principle  Mr.  Hulme  has  a  right  to  this  indem- 
nity out  of  the  t^ust  estate. 

The  policy  of  the  law,  which  is  to  be  enforced  here  as  well 
as  else  where,,  is  against  him.  It  i$  true,  he  is  to  be  repaid  "all 
„"  his  disbursements  and  expenses  reasonably  to  be  ineurrttfU" 
and  the  assignees  under  the  deed  of  January  one  thousand 
.eight  hundred  and  twenty-two  are  to  yeirobijrse  tbenffetaes  any 
moneys  which  they  may  expend  for  the  security  and  beneifcrf 
the  trust  property :  but,  it  would  be  going  too  fer  tfc  i*y  dtifr*- 
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ges  and  costs  recovered  in  actions  of  assault  and  battery  are  1831* 
within  the  scope  and  object  of  these  terms.  If  it  was  necessary 
to  resort  to  force  for  the  protection  or  security  of  the  property, 
I  must  presume  such  force  could  have  been  justified  upon  the  tmomfsoiu 
trials  at  law*  Although  the  conduct  of  Mr.  Hulme  generally 
appears  in  the  most  meritorious  light,  yet  I  feel  myself  forced  to 
the  conclusion,  that  the  money  which  he  has  been  obliged  to  pay 
in  these  cases  cannot  be  taken  out  of  the  trust  funds,  and  that 
the  master's  report  in  this  respect  is  erroneous.  But,  as  re- 
gards the  residue  of  the  amount  embraced  in  this  exception,  ' 
made  up  of  costs  and  counsel  fees  in  various  suits,  there  is  not 
enough  shown  to  enable  me  to  pass  upon  them  with  any  degree 
of  certainty  ;  and,  it  is  admitted  there  must  be  a  further  refer* 
enee  on  the  subject.  I  shall  send  it  back  to  the  master,  to  make* 
a  more  particular  report  of  the  costs  and  counsel  f  jes  properly 
chargeable  against  the  trust  estate. 

The  second  of  these  exceptions  relates  to  two  hundred  acres 
of  land  on  Staten  Island,  not  credited  or  brought  into  the  ac- 
counts at  the  time  of  the  reference,  because  the  lands  were 
then  a  subject  of  controversy  in  another  suit.  Since  the  making 
of  the  report,  it  has  been  decided  that  th?y  belong  to  the  trust 
estate  under  the  deed  of  assignment ;  and  the  assignees  have, 
therefore,  tq  account  for  the  avails:  for  which  purpose  the 
parties  most  go  before  the  master  again. 

The  third  exception  is,  that  the  master ,  has  allowed  to  the 
complainants  Hyatt,  Smith  and  Swift,  in  their  accounts  with 
the  trust  estate  under  the  Fulton  Bank  charter,  each  the  sum 
of  one  thousand  and  eighty-three  dollars  and  thirty-three  cents, 
being  a  commission  of  two  and  a  half  per  cent,  on  one  hundred 
and  thirty  thousand  dollars  of  Fulton  Bank  stock.  It  was  an 
express  condition  of  the  charter,  that  these  three  persons  should 
subscribe,  in  trust  for  Governor  Tompkins,  to  the  capital  stock 
of  the  bank  the  sum  of  one  hundred  and  fifty  thousand  dollars, 
this  being  the  amount  of  the  capital  stock  of  the  Richmond 
Turnpike  Company ;  and  that,  in  payment  of  the  subscription, 
they  should  assign  and  transfer  to  the  Fulton  Bank,  under  the  ^ 

common  seal  of  the  Turnpike  Company,  by  the  consent  of  its 
president  and  directors,  all  the  rights,  privileges,  property  and 
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1881.       estate  of  the  company,  which  should  thereupon  be  invested  in 
the  Fulton  Bank ;  and  Hyatt,  Smith  and  Swift  were  to  hold 
the  stock  of  the  bank,  so  subscribed  for,  upon  such  uses  and 
trusts  as  Governor  Tompkins  should  appoint  and  declare  by 
writing  under  his  hand  and  seal.    In  pursuance  of  this  autho- 
rity and  condition,  they  subscribed  for  the  stock ;  and  imme* 
diately  afterwards,  procured  the  consent  of  the  Richmond 
Turnpike  Company  to  the  transfer.    So  far  as  this  service  was 
performed  and  for  any  thing  further  which  might  be  required 
of  them  as  trustees  of  the  stock  to  carry  into  effect  the  provi- 
sions of  the  charter,  they  were  not  entitled  to  any  compensation 
by  way  of  commissions  or  otherwise.    The  law  had  not  pro- 
vided any ;  nor  did  they  stipulate  for  compensation  previous  to 
entering  upon  the  duties  of  their  trust    The  discharge  of  the 
duty  is,  therefore,  to  be  regarded  as  a  voluntary  courtesy.    In- 
deed, the  counsel  has  not  urged  the  claim  for  commissions  as 
due  to  them  in  their  capacity  of  trustees  under  the  bank  char- 
ter ;   nor  have  the  assignees  under  the  deed  of  assignment 
claimed  any  commission :  but,  it  is  insisted,  that,  to  the  character 
of  trustees,  was  superadded  that  of  special  agents  of  Governor 
Tompkins  and  in  consequence  of  which  they  are  entitled  to 
charge  and  receive  the  compensation.    It  is  true  that,  by  an 
instrument  in  writing  of  the  third  of  May  one  thousand  eight 
hundred  and  twenty-four    Governor   Tompkins    constituted 
Messrs.  Hyatt,  Smith  and  Swift  his  attorneys,  with  full  power 
to  subscribe  for  the  one  hundred  and  fifty  thousand  dollars  of 
stock  in  trust  for  him.    This  instrument,  also  states  that,  inas- 
much as  it  might  be  necessary  (in  order  to  enable  them  to 
transfer  the  stock'  of  the  Turnpike  Company  to  the  bank)  to 
pay  off  and  discharge  certain  debts  and  demands  for  which  the 
turnpike  stock  or  some  pbrts  thereof  had  been  pledged  by  him, 
therefore  he  authorized  and  directed  them  to  pay  off,  discharge 
and  settle  all  the  demands  for  which  the  stock  or  any  part  of  it 
might  be  pledged  and  any  other  debt  or  demands  which  might 
be  existing  against  him  in  relation  to  the  Turnpike  Company, 
so  as  to  invest  the  Fulton  Bank  with  a  full  and  entire  title  to 
the  property  of  that  company.    Now,  if  this  imposed  upon 
them  any  new  duties  which  they  have  performed  beyond  or  out 
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of  the  trust  as  originally  declared,  it  is  clear  they  are  entitled  1881. 
to  charge  for  the  service  upon  the  ground  of  a  quantum  jneruit 
But,  I  do  not  perceive  it  created  any  new  or  extra  duty  for 
them  to  perform.  By  the  law  itself,  they  were  first  to  subscribe  TMBtreoa 
for  the  stock  in  trust  The  power  of  attorney  only  repeats 
^vhat  is  thus  declared.  Next,  they  were  to  procure  the  assent 
of  the  Turnpike  Company  to  the  transfer;  and  were  then  to 
make  it  In  order  to  enable  them  to  do  this,  it  was  necessary 
to  relieve  some  portion  of  the  property  from  the  incumbrances 
upon  it;  and  Governor  Tompkins  authorises  and  directs  them 
to  do  so.  And  lastly,  after  the  transfer  was  made,  they  were 
to  hold  the  bank  stock  in  trust  to  such  uses  as  he  should  appoint 
and  declare  by  writing  under  his  hand  and  seal,  &c.  He  did 
but  appoint  the  use  as  to  a  pert  of  the  bank  stock,  when  he 
directed  that  they  should  pay  off  and  discharge  the  debts  ex- 
isting against  him  relating  to  the  Turnpike  Company  or  for 
-which  any  part  of  that  company's  stock  was  pledged.  I, 
therefore,  think,  that  in  following  the  directions  of  the  power 
of  attorney  which  he  thought  proper  to  give  and  which  was 
a  necessary  document  for  some  of  the  purposes,  though  not  for 
all,  expressed  in  it,  the  trustees  were  doing  nothing  more  than 
-what  they  took  upon  themselves  to  perform  under  the  trust  and 
authority  conferred  by  the  section  of  the  bank  charter  appoint* 
ing  them  such  trustees.  If  I  am  right  in  this  conclusion,  there 
is  no  foundation  for  the  charge  of  coifimissions  allowed  by  the 
master  nor  for  a  compensation  in  any  shape  to  the  trustees  for 
their  trouble  and  se vices:  Brocksopp  v.  Barnes,  5  Mod.  90. 

The  fourth  exception  isimportant  in  respect  to  the  amount 
involved  and  also  as  regards  the  degree  of  rigour  with  which 
trustees  are  to  be  visited.  The  exception  states,  that  the 
master  hath  not  credited  the  trust  fund  arising  under  the 
Fulton  Bank  charter  with  the  true  amount  of  one  hundred  and 
fifty  thousand  dollars  and  the  advance  thereon ;  but  only  with' 
the  sum  of  ninety-nine  thousand  seven  hundred  and  fifty-eight 
dollars;  and  it  is  insisted,  under  this  exception,  that  the  com* 
plainants  are  bound  to  account  satisfactorily  for  the  difference 
and  make  good  any  deficiency. 

It  appears,  the  trustees  subscribed,  in  pursuance  of  the  ax* 
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dition  of  the  bank  charter,  to  the  one  hundred  and  fifty  thousand 
dollars  of  stock,  and  in  May  one  thousand  eight  hundred  and 
twenty-four  procured  the  transfer  of  the  Richmond  Turnpike 
Company  to  the  bank  as  before  mentioned ;  and,  therefore,  look 
out  the  scrip  or  certificate  for  fifteen  hundred  shares  of  the 
capital  stock  of  the  bank,  that  being  the  amount  at  one  hundred 
dollars  per  share.  Governor  Tompkins  having  been  almost 
the  sole  proprietor  of  the  Richmond  Turnpike,  and  all  his  right 
and  interest  in  that  property  having  passed  by  the  assignment 
of  January  one  thousand  eight  hundred  and  twenty-two,  the 
assignees  under  the  assignment  claimed,  of  course,  the  avails 
of  the  stock  in  the  hands  of  the  trustees,  as  vesting  of  right  in 
them,  subject  to  the  trusts  specified  in  the  deed  of  assignment; 
and  they  forbade  the  appropriation  of  the  proceeds  to  any  other 
purposes.  In  this  manner  the  assignees  became  identified  with 
the  trustees  of  die  bank  stock.  Afterwards,  a  difficulty  arose 
between  the  trustees  and  assignees  and  persons  acting 
ostensibly  on  behalf  of  the  hank,  which  finally  resulted  in 
an  adjustment  and  settlement  made  in  January  one  thousand 
eight  hundred  and  twenty-five,  by  which  the  former  gave  up  ov 
relinquished  twenty  thousand  dollars  of  the  bank  stock,  sur* 
rendering  the  scrip  they  held  for  fifteen  hundred  shares  and 
Uking  out  new  certificates  for  thirteen  hundred.  The  bank 
then  and  not  before  commenced  operations*ib  business. 

It  is  now  sought,  in  behalf  of  the  creditors  entitled  to  come 
iar  under  the  assignment,  to  make  the  assignees  and  trustees 
liable  for  the  twenty  thousand  dollars  thus  relinquished. 

Whether  they  are  liable  or  not  depends  upon  the  particular 
circumstances  of  the  case,  the  expediency  of  the  measure  aad 
the  bona  fides  of  their  conduct 

It  appears,  that  after  the  stock  was  subscribed  for,  a  claim 
was  made,  by  those  having  the  controul  of  the  affairs  of  the 
bank,  for  a  deduction,  upon  the  ground  of  a  large  deficiencjrin 
the  property  of  the  Richmond  Turnpike  Company.  Although 
the  trustees  held  the  scrip  which  had  been  issued,  they  we*e 
prevented  from  making  any  transfer  on  the  books  of  the  bank; 
and  were  repeatedly  told  they  should  not  be  permitted  to  make 
any  use  of  the  stock  until  the  claim  was  satisfactorily  adjnsfed. 
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After  a  suspension  of  the  operations  of  the  bank,  from  May  1831. 
one  thousand  eight  hundred  and  twenty-four  to  January  one 
thousand  eight  hundred  and  twenty-five,  occasioned  by  this 
controversy,  resort  was  had  to  negociation.  Governor  Tomp-  tbomtsqju 
kins  appointed  three  of  his  friends  to  meet  a  committee  acting 
or  assuming  to  act  on  the  part  of  the  bank,  After  several 
interviews,  it  became  apparent  that,  as  a  matter  of  policy,  it 
was  best  for  Governor  Tompkins  and  most  conducive  to  the 
interests  of  his  estate,  that  the  demand  which  had  been  lessened 
from  what  it  was  when  first  made  to  twenty  thousand  dollars, 
should  be  acceded  to.  Although  it  was  put  forward  on  the 
ground  of  a  deficiency  in  the  Turnpike  property  and  upon 
'investigation  such  deficiency  did  not  appear  to  amount  to  more 
than  seven  thousand  or  eight  thousand  dollars,  yet,  there  were 
other  matters  connected  with  the  obtaining  of  the  charter, 
which,  there  was  reason  to  apprehend  might  jeopardise  and 
perhaps  prostrate  the  great  end  they  had  in  view  of  providing 
*r  market  for  the  safe  of  the  Richmond  Turnpike,  should  an 
exposure  take  place,  and  which  a  resort  to  coercive  means 
TTQuld  naturally  produce*  Rrudence  therefore  dictated  the 
propriety  of  a  compromise,  lest  the  opportunity  should  foil  of 
realizing  any  thing  like  that  amount  for  the  Turnpike  property; 
and  Governor  Tompkins  finally,  though  reluctantly,  yielded  to 
the  relinquishment  of  two  hundred  shares  of  the  stock,  equal 
to  twenty  thousand  dollars;  and1  gave  authority  in  writing  to 
im  trustees  to  make  the  transfer  to  that  amount  to  William  P. 
Bathbone,  one  of  the  committee  and  the  principal  actor  in  the 
matter.  The  transfer  was  accordingly  made  by  two  of  the 
trustees  (Mr.  Smith  declined  acting  with  them  until  better  ad- 
prised.)  Immediately  thereupon,  he  and  the  other  assignees 
took  advice  upon  the  subject :.  whether  they  could  safely  accede 
-  to  the  settlement  J  A  case  was  prepared  for  the  opinion  of 
.counsel  upon  the  facts  as  they  understood  them  to  exist;  and, 
upon  opinions  thus  obtained,  they  finally  gave  their  assent  to 
the  relinquishment  and  transfer  of  the  twenty  thousand  dollars 

■ 

of  stock. 

Jtis  true. the  opinion  and  advice  of  counsel,  under  which 
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they  acted,  proceeds  upon  the  assumption,  that  the  reduction  of 
twenty  thousand  dollars  was  claimed  by  the  bank  solely  on  the 
ground  of  the  deficiency  before  spoken  of,  and  the  other  cir- 
cumstances appear  to  have  been  studiously  kept  out  of  view ; 
but,  there  is  nothing  to  show  that  the  assignees  were  otherwise 
informed  upon  the  subject  or  were  at  all  privy  to  such  conceal- 
ment. It  is  very  certain  that  throughout  both  the  trustees  and 
assignees  have  acted  with  the  most  entire  good  faith  in  relation 
to  tins  point;  and  judging  from  the  circumstances  disclosed  ia 
the  evidence  taken  before  the  master,  I  entertain  no  doubt  of 
the  policy  and  expediency,  in  a  pecuniary  point  of  view,  of  the 
settlement  which  was  thus  made.  It  put  the  assignees  ia  pos- 
session of  one  hundred  and  thirty  thousand  dollars  of  available 
property  to  be  applied  to  the  payment  of  Governor  Tompkins' 
debts,  which  might  not  otherwise  have  been  obtained,,  and 
which,  at  the  time,  was  supposed  to  be  sufficient  to  discharge 
them  all.  The  remainder  was  considered  a  sacrifice  on  the  part 
of  that  unfortunate  but  distinguished  individual;  but,  it  was  a  sa- 
crifice hi*  own  peculiar  situation  and  the  force  of  circumstances 
seemed  imperiously  to  require.  If,  then,  it  wa*  a  settlement  deem- 
ed expedient  at  the  time,  about  which  there  can  be  no  doubt  from 
the  facts  now  disclosed,  and  was  entered  into  on  the  part  of 
the  complainants  in  good  faith,  acting,  as  they  did,  deliberately 
and  under  the  advice  of  counsel,  it  appears  to  me  they  cannot 
be  made  liable  for  the  loss. '  Trustees  acting  in  this  manner  are 
always  treated  with  great  tenderness  and  liberality,  lest  com- 
petent and  honest  men  should  be  deterred  from  taking  upon 
themselves  these  necessary  offices. 

The  principles  upon  which  this  court  acts  with  regard  to  the 
subject  and  some  of  the  cases  are  stated  and  referred  to  in 
Thompson  v.  Brown,  4  John.  Ch.  R.  610';  to  which  I  will  odd, 
as  having  a  bearing  upon  this  point,  the  case  of  the  Attor- 
ney General  v.  the  Corporation  of  Exeter,  2  Russ.  45,  where 
it  was  held,  that,  if  trustees  of  a  charity,  in  the  administration 
of  the  funds,  act  honestly,  though  erroneously,  they  will  not 
be  charged  in  respect  of  past  misapplication  of  the  funds.'  " 
.    From  aM  these  considerations,  I  most  orarjrnle  the  defendant's 
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fourth  exception,  so  far  as  it  relates  to  the  two  hundred  shares  1831* 
or  twenty  thousand  dollars  of  stock.  But  the  exception  goes 
further,  since  the  trustees  have  brought  into  the  account  some- 
thing short  of  one  hundred  thousand  out  of  one  hundred  and  thomfsok 
thirty  thousand  dollars.  They  have,  however,  satisfactorily 
shown,  that  the  balance  has  been  applied  in  discharge  of  prior 
liens  or  incumbrances  which  could  not  be  avoided.  The 
whole  exception  must  be  overruled. 

The  fifth  and  remaining  exception  relates  to  the  amount  of 
sixty-nine  thousand  seven  hundred  and  twenty-eight  dollars, 
charged  in  the  accounts  as  having  been  paid  to  Thomas  Hulme, 
when,  it  is  alleged,  there  was  not  due  to  him,  at  the  utmost, 
more  than  sixty-three  thousand  five  hundred  and  twenty-five 
dollars.  No  account  has  been  taken  of  the  moneys  due  to 
Mr.  Hulme  as  a  creditor,  so  as  to  ascertain  whether  he  has 
been  overpaid ;  and,  until  such  account  is  taken,  it  is  impossi- 
ble to  determine  the  question  presented  by  this  exception.  It 
is  a  matter  which  must  undergo  an  examination  in  the  master'* 
office;  and,  for  this  purpose,  I  shall  refer  it. 

An  order  must  be  entered  in  conformity  with  the  views  I 
have  here  expressed.  The  question  of  costs  and  all  further 
directions  are  reserved. 
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Wright  vs.  Taylor,  (a) 


A  bill  vrhich  does  not  pray  that  the  cause  may  be  heard  at  the  tame  time  with 
another  cause  and  one  decree  be  had  in  both,  is  not,  in  form,  a  cross  bill. 
But,  %t  would  teem,  if  they  are  calculated  to  present  one  and  the  sane  point* 
although  for  different  objects,  they  may  stand  together  and  be  prosecuted  a* 
the  same  time. 

It  is  very  questionable  whether  a  mere  matter  of  defeasance  or  condition 
amounts  to  a  contract  which  a  court  of  law  or  equity  can  recognize  as  the 
foundation  of  an  action,  or  of  a  bill  for  a  speci6c  performance. 

A  protestation  in  the  attesting  clause  of  a  deed  has  *o  effect  upon  it,  r>rorid«d 
it  is  not  at  variance  with  the  terms  of  the  deed  or  can  have  no  influence  im 
qualifying  or  changing  its  meaning. 


December  29,      The  facts  in  this  case  sufficiently  appear  in  the  opinion  of 

1831.       the  court 
Practice!  ^  came  up  on  bill  and  general  demurrer  for  want  of  equity* 

Cross  BUI 

Defeasance*       Mr.  Jona.  Prescott  Hall,  in  support  of  the  demurrer* 
Protestation. 


February  27. 
1832. 


Mr.  David  Graham,  for  the  complainant 

The  Vice-Chancellob.  The  bill  in  this  cause  states^ 
amongst  other  things,  that  on  the  seventeenth  day  of  May  one 
thousand  eight  hundred  and  thirty,  the  defendant  executed  and 
delivered  to  the  complainant  a  bond  in  the  penal  sum  of  fifty 
thousand  dollars,  which  recited  that  the  complainant  and 
Andrew  Taylor  had  been  in  partnership  under  the  firm  of 
Wright,  Taylor  &  Co.;  that  articles  of  agreement,  by  and  under 
the  direction  and  instructions  of  the  defendant,  acting  for 
Andrew  Taylor  and  one .  David  Selden,  and  the  complainant 


(a)  Upon  an  appeal  from  the  decision  here  made,  it  was  affirmed 
by  the  Chancellory  and  then,  on  a  further  appeal  to  the  Court  of 
Errors,  his  decision  was  also  confirmed.  ' 
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acting  for  himself,  had  been  agreed  upon;  triplicate  copies 
whereof  had  been  executed  by  the  complainant,  which  were 
to  be  sent  to  Liverpool  to  be  executed  and  confirmed  by  Andrew 
Taylor  and  David  Selden  and  to  be  returned  to  the  United 
States  in  nine  months,  (the  dangers  of  the  seas,  death  of  the 
parties  or  other  unavoidable  accidents  excepted ;)  and  that,  in 
the  mean  time,  the  complainant  was  to  remain  free  from  arrest 
in  any  suit,  by  and  on  the  part  of  the  defendant,  or  of  Andrew 
Taylor  and  David  Selden ;  and  declaring  the  condition  of  the 
bond  to  be,  that  if  the  defendant  should,  at  any  time  within  nine 
months  from  the  date,  deliver  to  the  complainant  the  articles 
of  agreement  signed,  sealed  and  delivered  by  Andrew  Taylor 
and  David  Selden,  being  a  duplicate  of  the  copy  annexed  to 
the  bond,  (the  danger  of  the  seas,  death  of  the  parties  or  other 
unavoidable  accidents  excepted)  and  should,  in  the  mean 
time,  keep  the  complainant  free  from  arrest,  upon  any  suits 
brought  against  him,  &c,  then  the  bond  was  to  be  void  or 
else  to  remain  in  full  force. 

The  articles  of  agreement,  mentioned  in  the  bond^related  to 
the  dissolution  and  settlement  of  the  partnership  which  has 
existed  at  Liverpool  between  the  complainant  arid  Andrew 
Taylor.  David  Selden  was  made  a  party  in  consequence,  as  is 
stated  in  the  instrument,  of  his  having  some  interest  in  the  pro- 
fits of  the  concern  "  in  lieu  and  satisfaction  of  his  services 
44  rendered." 

The  articles'  being  executed  in  triplicate  by  the  complainant 
in  the  city  of  New  York,  were  forwarded  to  Liverpool  to  be 
executed  by  Taylor  and  Selden ;  and  were  executed  by  their 
signing  and  sealing  the  same  as  written :  but  the  attestation 
clause  subjoined,  signed  by  the  subscribing  witness,  states,  that 
it  was  sealed  and  delivered  by  Andrew  Taylor  an(J  David 
Selden  in  his  presence,  "  it  being  first  understood,  declared 
M  and  protested  by  them,  that  notwithstanding  the  recital  above 
"  contained,  the  said  David  Selden  was  not  a  partner,  nor  had 
"  any  share  in  the  profits  or  loss  of  the  said  concern,  but  that 
u  he  was  merely  entitled  to  compensation  for  services  by  a 
"  commission  or  per  centage  on  the  profits,  without  being  a 
*  partner."    In  this  form  the  instrument  was  returned  to  New 
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York,  but  not  within  the  nine  months  u  and  the  bond  being  for- 
feited, the  complainant,  on  the  sixth  day  of  July  one  thousand 
eight  hundred  and  thirty-one,  commenced  an  action  of  debt 
thereon  in  the  Supreme  Court.  Almost  immediately  afterwards, 
the  defendant  tendered  the  instrument  to  the  complainant  (ex* 
ecuted  as  before  mentioned)  and  offered  to  pay  his  costs  of  the 
suit  at  law.  The  complainant  declined  receiving  it.  Upon 
which,  the  defendant  filed  his  bill  in  this  court,  to  be  relieved 
from  the  bond ;  praying  an  injunction  to  restrain  the  suit  at 
law,  which  wns  granted;  and  also,  that  the  complainant  might 
be  decreed  to  accept  the  instrument,  with  such  damages  as  he 
had  sustained  by  reason  of  the  delay,  and  give  up  the  bond  to 
be  cancelled.  The  complainant  put  in  an  answer  to  that  bill, 
insisting,  among  other  things,  that  the  articles  of  agreement,  as 
executed  and  tendered  to  him  for  acceptance,  were  materially 
variant  and  not  in  fact  the  articles  of  agreement' which  the  de- 
fendant, hy  the  condition  of  his  bond,  was  to  cause  to  be 
executed  and  delivered  to  him ;  had  sustained  great  damage 
by  the  detention ;  and  submitted,'  that  he  was  not  bound  to 
accept  the  same  as  a  compliance  with  the  condition  of  the 
bond. 

The  bill  in  the  present  cause  sets  forth  all  these  matters. 
It  also  alleges,  that  it  was  a  principal  object  with  the  complain- 
ant, that  Selden  should  be  a  party  to  the  settlement  in  the  ex- 
press capacity  and  character  of  a  copartner  of  the  firm  of 
Wright,  Taylor  &  Co ;  that,  as  such,  the  complainant  had  known 
him  to  transact  business  in  the  firm ;  and,  as  such,  he  was  inten- 
ded to  be  and  in  fact  was  recognized  in  the  settlement  and  in  the 
articles  of  agreement.'  He  submits,  that  the  aforesaid  protesta- 
tion tends  to  prejudice  if  not  totally  avoid  the  settlement,  as 
well  as  to  subject  him  to  damage  and  deprive  him  of  the  security 
he  would  otherwise  have  against  Selden  for  a  contribution  as  a 
copartner,  provided  Taylor  should,  in  any  event,  fail  to  make 
payment  of  the  debts  of  the  firm,  as  he  has  covenanted  to  do, 
and  the  creditors  should  resort  to  the  complainant  And  he 
insists*  as  advised,  that  should  the  articles  of  agreement  prove 
materially  variant  &nd  voidable  or  void,  and  not  be  executed 
as  originally  prepared,  and  the  condition  of  the  bond  be  not 
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ipecifically  performed,  he  may  and  most  probably  will  be  sub- 
jected to  damages  exceeding  the  penalty  of  the  bond.  The 
bill  prays  that  the  defendant  may  specifically  perform  the  con* 
dition  of  his  bond,  by  procuring  the  execution  of  the  articles 
of  agreement  as  they  were  originally  prepared;  and  pay  the 
damages  sustained  by  reason  of  the  delay:  or,  in  case  the  de- 
fendant should  not,  within  a  time  to  be  limited  by  the  court, 
tender  the  articles  of  agreement,  duly  executed,  that  he  may 
pay  the  full  penalty  of  the  bond.     And,  for  further  relief. 

The  defendant  demurs  to  the  whole  bill  for  want  of  equity. 

One  question  to  which  the  discussion  of  the  demurrer  has 
given  rise  is,  as  to  the  character  of  the  bill,  whether  it  be  an 
original  or  a  cross  bill?  It  is  not  in  form  a  cross  bill,  since  it 
does  not  pray  that  the  causes  may  be  heard  together  and  one 
decree  be  made  upon  both.  Still,  they  are  calculated  to  present 
one  and  the  same  question,  although  for  different  objects;  and 
I  am  not  prepared  to  say,  they  may  not  stand  together  and  be 
prosecuted  at  the  same  time.  So  far  as  the  present  bill  seeks 
the  payment  of  the  damages  for  the  breach  of  the  bond,  it  ought 
not  to  be  sustained:  because,  there  is  an  adequate  remedy  at 
law  for  the  purpose  and  to  which  the  complainant,  in  the  first 
instance,  resorted.  Indeed,  the  first  bill  contains  an  offer  to 
make  compensation  in  damages  for  the  delay.  But,  whether 
there  is  not,  at  least,  some  equity  in  his  demand  for  a  specific 
performance,  supposing  the  defendant  has  not  already  perform* 
ed  the  condition  of  the  bond,  is  a  question  not  so  entirely  free 
from  doubt  as  would  perhaps  justify  me  in  allowing  the  demur* 
Ten  Todd  v.  Gee,  17  Vcs.  273. 

Nevertheless,  it  may  be  questionable,  whether  a  mere  matter 
of  defeasance  or  condition  amounts  to  a  contract  which  a 
court  of  law  or  equity  can  recognize  -as  the  foundation  of  an 
action  or  of  a  bill  for  a  specific  performance  ?  United  States 
v.  Broum,  1  Paine's  Rep.  422. 

I  shall,  therefore,  proceed  to  examine  the  main  question  in- 
volved in  this  controversy;  and  which  is  fairly  presented  by 
the  bill  and  demurrer :  whether  the  form  or  manner  of  executing 
die  articles  of  agreement  af  Liverpool  is  a  compliance 
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the  bond  and  satisfies  its  condition?     The  point  of  delay,  i* 
another  question. 

The  bill  insists,  and  so  the  complainant's  counsel  argues,  that 
the  declaration  or  protestation  of  the  parties,  on  signing  and 
sealing  the  instrument,  as  set  forth  in  the  attestation  clause,  has 
varied  or  made*it  a  different  instrument  from  what  it  was  when 
he  executed  it.   Whether  it  is  so  or  not  depends  upon  the  legal 
jeflect  or  operation  of  the  protestation.     If,  upon  comparison, 
it  is  found  to  be  not  at  variance  with  the  terms  of  the  instru- 
ment or  can  have  no  influence  on  the  body  of  it  to  qualify  or 
change  its  meaning,  then  the  instrument  remains  the  s&me  as 
originally  prepared.    The  agreement,  as  drawn  up  in  the  form 
of  an  indenture,  purports  to  be  made  between  the  three  parties, 
Wright,  A.  Taylor  and  Selden ;  and  recites,  that  Wright  and 
Taylor  had  been  the  copartners  under  the  firm  of  Wright, 
Taylor  &  Co.,  which  was  dissolved  by  Taylor  on  the  first  day 
of  November  one  thousand  eight  hundred  and  twenty-nine'; 
not  saying,  that  Selden  was  a  partner  or  had  acted  with  Taylor 
in  the  dissolution — although  it  does  recite  that  Selden  M  had 
*  some  interest  in  the  profits  of  the  concern,  in  lieu  and  satis- 
"  faction  for  his  services  rendered."    It  also  goes  on  to  state, 
that  Wright  and  Taylor  had  agreed  to  put  an  end  to  the  part- 
nership  concern,  as  of  the  said  first  day  of  November ;  that 
Wright  had  agreed  to  secure  and  pay  to  Taylor  the  sum  of 
thirty-five  thousand  dollars  and  assign  to  Taylor  all  his  interest 
ki  the  partnership  property ;  and  that  Taylor  had  agreed  to 
pay  all  the  remaining  and  outstanding  claims  against  the  firm. 
The  instrument  also  provides,  in  due  form,  for  carrying  the 
objects  into  effect.     Taylor  alone  covenanting  with  Wright  to 
pay  all  the  debts  which  they  jointly  owed  and  save  him  harm- 
less therefrom.  The  instrument  concludes  with  mutual  releases, 
first  from  Taylor  and  Selden  severally  to  Wright,  and  then 
from  Wright  to  each  of  them,  of  all  claims  and  demands  as 
against  each  other. 

Such  'is  the  general  outline  of  the  articles  of  agreement,  in 
no  part  of  which  is  Selden  recognized  or  admitted  to  be  a 
partner.    The  contrary  is  plainly  inferable  from  the  whole 
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tenor  of  the  instrument  His  interest  in  the  profits  might  ren- 
der him  liable  to  third  persons  dealing  with  the  partnership ; 
but,  the  fact  that  it  was  intended  as  a  mode  of  compensation 
for  his  services  in  the  business  of  the  concern,  excludes  all 
idea  of  a  partnership  inter  se.  When,  therefore,  they  made 
the  declaration  or  protestation  that  Selden  was  not  a  partner, 
nor  had  any  share  in  the  profits  or  loss  of  the  concern,  but  was 
merely  entitled  to  compensation  for  services  by  a  commission 
or  per  centage  on  the  profits,  it  appears  to  me  they  did  nothing 
more  than  repeat  what  was  already  stated  in  substance  in  the 
body  of  the  instrument.  Although  the  phrase  "  notwithstanding 
**  the  recital,"  is  used,  I  can  perceive  no  difference  in  the  import 
of  the  language ;  and  there  is  certainly  none  as  to  the  fact  of 
his  not  being  a  partner  as  between  themselves:  for  it  is  clearly 
admitted  by  the  instrument,  as  well  as  thus  verbally  declared, 
that  such  partnership  did  not  exist.  Why  then  was  this  pro- 
testation made  ?  Probably  out  of  abundant  caution  to  prevent, 
if  possible,  the  conclusion  that  Selden  was  a  partner  as  to  the 
world.  But  it  is  alleged  in  the  bill,  as  a  principal  object  with 
the  complainant  in  agreeing  to  the  settlement,  that  Selden 
should  be  a  party  to  it  in  the  express  capacity  and  character 
of  a  partner;  and  yet,  the  instrument,  as  drawn  and  executed 
by  the  complainant  himself,  does  not  secure  that  object  accord- 
ing- to  the  plain  aud  obvious  meaning  of  its  terms.  Again,  it 
is  alleged,  the  protestation  tends  to  prejudice  the  complainant  and 
deprive  him  of  the  security  he  would  otherwise  have  in  Selden 
as  a  copartner  for  contribution,  provided  Taylor  should  fail  to 
pay  the  partnership  debts  according  to  his  covenants  and  the- 
creditors  were  to  come  upon  the  complainant. 

If  the  instrument  had  been  executed  without  the  protestation, 
it  is  impossible  the  coniplainant  could  have  had  any  such  rights 
or  claims  upon  Selden  for  contribution.  The  complainant 
thereby  conveys  to  Taylor  all  his  interest  in  the  partnership, 
and  is  content  to  accept  from  him,  and  him  only,  a  covenant  of 
indemnity  against  the  partnership  debts.  I  apprehend  he  is 
precluded,  by  acceptance  of  this  covenant,  from  ever  calling 
upon  Selden  for  contribution,  even  if  the  latter  was  an  admitted 
partner. 
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But  his  not  being  a  partner,  as  shown  by  the  instrument 
itself,  would  always  and  in  any  event  protect  him  from  the 
liability  over  to  the  complainant.  The  protestation,  conse- 
quently, can  never  prejudice  the  complainant  in  this  respect  or 
deprive  him  of  any  such  security  or  claim,  because  he  is 
already  deprived  of  it  by  the  force  and  operation  of  the  in- 
strument as  executed  by  himself.  After  this  view  of  the  case, 
it  is  unnecessary  to  enquire  whether  the  protestation  would  in 
effect,  vary  the  terms  of  the  instrument,  even  if  it  expressed  a 
different  intent. 

Considering  the  office  of  protestation,  so  far  as  it  is  known 
to  the  law,  I  am  inclined  to  think  it  could  not  have  such  an 
effect:  for  it  would  be  too  much  like  admitting  parol  declara- 
tion or  a  mere  verbal  understanding  to  contradict  and  substan- 
tially vary  the  legal  import  of  a  solemnly  executed  written 
agreement:  Stevens  v.  Cooper,  1  Johns.  Chan.  Rep,  425.  I 
forbear,  however,  to  express  a  decided  opinion  on  this  point. 
It  is  enough  that,  in  my  judgment,  the  protestation,  as  made 
and  set  forth  in  the  attestation  clause,  is  in  no  respect  contra- 
dictory of  or  at  variance  with  any  thing  contained  in  the 
written  instrument  as  executed  and  intended  by  the  complai- 
nant himself;  that,  therefore,  a  tender  of  it  in  its  present  form 
is  a  specific  performance  of  the  condition  of  the  defendant's 
bond,  so  far  as  this  suit  is  concerned ;  and,  consequently,  that 
the  demurrer  is  well  taken. 

It  must  be  allowed,  with  costs. 
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The  act  of  Congress  of  the  second  day  of  May,  1799,  which  gives  the  United 
Slates  t  priority  of  payment  in  cases  of  insdf  reocy  or  where  any  estate  in 
the  bawls  of  executors,  administrators  or  assignees  ■  not  sufficient,  does  not 
give  a  priority  out  of  the  real  estate  or  the  proceeds  of  reel  estate  belonging 
to  or  vested  in  the  heirs  of  the  debtor. 
The  priority  given  in  cases  of  insolvency  relates  to  living  debtors  t   1.  Where 
the  debtor,  not  having  sufficient  to  pay  all  his  debts,  makes  a  voluntary  as* 
f foment  for  the  benefit  of  his  creditors  of  all  his  estate*    8.  Where  the 
estate  of  an  absconding,  concealed  or  absent  debtor  baa  been  attached* 
8.  Where  an  act  of  legnl  bankruptcy  has  been  committed. 
The  priority  given  in  the  event  of  the  death  of  tho  debtor  arises,  after  his 
estate  has  pn*sed  to  executors  or  administrators*    Congress  has  no  where 
subjected  Vie  real  estate  in  the  hands  of  the  heir  to  the  payment  of  thai 
debts  contracted  by  tho  ancestor  with  the  government. 
Where  »  mortgagor,  for  his  own  advantage,  yet  in  good  faith,  procures  satis- 
faction-pieces from  his  mortgagees  and  cancels  the  mortgages,  without  pay- 
ing the  mortgage  moneys,  and  does  so  upon  an  understanding  to  give  new 
mortgages  but  dies  before  accomplishing  it,  and  his  heirs  give  such  new 
mortgages.-  Htld%  they  should  have  the  same  effect  a*  the  old  securities 
tubject  t<»  intervening  lights;  and  that  the  TJ.  S.  were  not  entitled  to  come 
in  for  the  amount  of  duties  secured  upon  bonds  afterwards  given  by  the  de- 
ceased mortgagor  rateably  with  the  mortgagees. 

» 

December  SI  % 

1831« 
David  B.  Lambert  of  the  city  of  New  York  tad  given  to     #Wv^ 

the  defendants,  George  Crookshank  and  John  —  M'Gill,  re-  Priority  of 

spectively,  bonds  and  mortgages,  for  securing  moneys  honestly  «.e  .    n%  *    , 

due  to  them,  upon  different  parts  of  his.  real  estate  in  the  city  tkt  real  estate 

of  New  York*    A  long  time  after,  and  on  the  seventh  day  of  of  a  deceased 

May  one  thousand  eight  hundred  and  twenty-five,  he  gave  a  SJS^J1"*  * 

bond  at  the  custom-house  for  securing  the  duties  upon  goods  im-  mortgages 

ported  by  him.    It  wad  made  payable  nine  months  after  date,  substituted/or 

Ob  the  twenty-eighth  day  of  the  same  month  he  gave  a  bond,  ?'*?r*  whitk 

for  a  similar  purpose,  which  was  made  payable  in  twelve  ce//€Cj  fo,j  ^ 

months  from  its  date.    In  the  year  1824,  or  the  beginning  of  satisfied. 
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1831*       1825,  Be  had,  upon  an  expectation- of  selling  the  property 
covered  by  the  mortgages,  requested  the  defendants,  Crook- 
shank  and  M'Gill,  to  place  satisfaction*  pieces  in  his  hands,  foi 
the  purpose  of  using  them  when  necessary  and  thereby  can- 
celling their  mortgages ;  and,  from  the  great  confidence  they 
had  in  his  integrity  and  upon  his  verbal  and  written  assurances 
of  substituting  new  mortgages  for  their  several  debts  (provided 
he  availed  himself  of  the  satisfaction-pieces,)  they  complied 
with  his  wish.    On  the  fifth  day  of  May,  1825,  he  filed  the 
satisfaction-pieces ;  and  thereby  caused  the  mortgages  to  be 
cancelled  of  record :  but  this  was  done  without  his  paying  any 
part  of  the  mortgage  moneys.    He  died  on  the  third  day  of 
June,  1825 ;  and  the  suddenness  of  his  death  deprived  him  of 
the  opportunity  of  reinstating  the  securities.    He  was  a  mer- 
chant of  good  standing  and  supposed  to  be  abundantly  able  to 
meet  all  his  engagements.    The  bonds  at  the  custom-house' 
were  given  in  the  usual  course  of  business,  with  a  surety  in 
each.    There  was  no  pretension  or  appearance  of  his  having 
.obtained  credit  there  in  consequence  of  removing  the  mort- 
gages from  his  property. 

The  heirs  of  David  R.  Lambert  were  satisfied  of  his  inten- 
tion to  givie  new  mortgages  in  the  place  of  those  which  were 
cancelled;  and  on  the  sixth  day  of  March,  1826,  they  executed 
mortgages  to  the  defendants,  Crookshank  and  M'Gill,.  respec- 
tively, for  the  amounts  of  their  original  bond  debts. 

David  R.  Lambert's  estate  was  insolvent;  there  was  no 
personal  property  in  the  hands  of  his  administrator  to  satisfy 
tfie  custom-house  bonds ;  and  the  sureties  therein  turned  out 
also  insolvent. 

Upon  a  sale  of  the  real  estate  of  Lambert  under  decrees  of 
foreclosure  and  sale,  upon  certain  mortgages  given  by  him 
prior  to  those  of  Crookshank  and  M'Gill,  a  surplus  had  corns 
into  this  court. 

An  information  was  filed  by  the  United  States  District 
Attorney,  in  behalf  of  the  United  States,  seeking  to  obtain 
payment  of  the  custom-house  bonds  out  of  this  tipplus. 
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Mr.  James  A.  Hamilton,   U.  S.  District  Attorney,  for  the        1831. 
complainants,  argued  the  case  upon  the  following  points :  *    ~ "~ 

*  *  °  *  THB   TTNmED 

STATES 

I.  The  United  States  are  entitled  to  a  priority  of  payment  v. 
out  of  the  estate  of  David  R.  Lambert,  deceased.                          crook* 

II.  The  estate  of  David  R.  Lambert,  deceased,  in  the  hands     •h*11*- 
of  his  administrator  and  in  the  possession  of  his  heirs,  is  liable 

to  the  payment  of  his  debts. 

Mr.  George  Griffin,  for  the  defendants,  based  his  argument 
spon  these  points? 

1  The  United  States  have  no  right  of  priority  to  real 
estate  or  the  proceeds  thereof  in  the  hands  of  the  heirs  of 
their  debtor. 

II.  At  all  events,  such  right  of  priority  does  not  prevail 
until  the  property  or  its  proceeds  have  actually  reached  the 
hands  of  the  heirs. 

III.  The  defendants,  George  Crootshank  and  John  M*Gill, 
are,  under  the  circumstances  stated  in  their  answers,  respec- 
tively entitled  to  the  surplus  moneys  arising  from  the  sale  of 
the  mortgaged  premises  first  and  secondly  mentioned  in  the 
bill  of  complaint  in  this  cause. 

Ton  Vice-Chancellob.     The  question  in  this  case  is,  Fdrwiry  27, 
whether  the  surplus  remaining  in  court  should  be  applied 
towards  the  debts  of  these  defendants,  mortgagees,  in  virtue 
of  their  respective  liefts,  or  whether  the  United  States  are  en- 
titled io  a  priority  of  payment  of  the  two  bonds  ? 

The  United  States  assert  no  lien  upon  the  funds  in  court, 
but  claim  a  priority  of  paymentunder  the  65th  section  of  the 
act  of  Congress  of  the  2d  day  of  Mttrch,  1799.  This  section 
'  provides,  that,  u  in  all  cases  of  insolvency  or  where  any  estate 
*  in  the  hands  of  executors,  administrators  or  assignees  shall 
"  be  insufficient  to  pay  all  the  debts  due  from  the  deceased, 
u  the  debts  due  to  the  United  States  on  any  bond  or  bonds  for 
u  the  payment  of  duties  shall  be  first  satisfied ;  and  any  exe-  . 
M  color,  administrator  or  assignees,  or  other  person  who  shall 
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#  pay  any  debt  dye  by  the  person  or  estate  from  whom  or  for 
"  which  they  are  acting  previous  to  the  debt  or  debts  due  to 
"  the  United  States  from  such  person  or  estate  being  first  duly 
**  satisfied  and  paid,  shall  become  Answerable,  in  their  .own 
"  person  and  estate  for  the  debt  or  debts  so  due  to  the  United 
"  States,  or  so  much  thereof  as  may  remain  due  agd  unpaid ; 
"  aqd  actions  or  suits  at  law  may  be  commenced,  &a" 

Does  this  right  of  priority  extend  to  real  estate  or  the  pro* 
ceeds  of  real  estate  in  the  hands  of  the  heirs  of  the  debtor? 
Jlere  is  the  first  and  principal  question* 

It  is  somewhat  surprising  this  question  has  never  been  judi- 
cially determined.  Among  the  variety  of  points  which  have 
arisen  under  the  statute,  this  ope  appears  not  to  have  been 
presented  before ;  and  I  could  almost  regret  it  has  fallen  to  my 
lot  to  be  the  first  to  express  a  judicial  opinion  upon  the  subject 
Whether  the  humble  decision  I  am  about  to  pronounce  is  to  be 
regarded  as  giving  to  the  statute  its  true  construction  in  this 
particular,  time  alone  will  show-  v 

The  section  of  the  act  under  consideration  is  certainly 
broader  »nd  rrjore  comprehensive  ip  its  terms  than  the  sections 
upon  the  same  subject  in  the  original  act  of  1780,  and  the  sub* 
sequent  act  of  1790,  (both  long  since  repealed,)  or  the  fifth 
section  of  the  act  of  the  third  day  of  March,  1797,  which  re- 
mains in  force  and  applies  to  other  bonds  or  debts  due  to  the 
United  States,  besides  those  for  duties.  Nevertheless,  the 
principle  in  all  these  acts  is  the  same ;  and  it  must  be  admitted, 
that  the  right  of  priority  or  precedence  which  they  assert  is 
in  derogation  of  the  common  law  rights  of  the  debtor  to  create 
preferences  among  his  creditors,  ai>d  also  of  the  rights  of 
creditors  to  obtain  legal  preferences  or,  at  all  events,  an 
equality  of  distribution  of  the  debtor's  estate  in  the  event  of 
his  death  or  insolvency,  •  It  is,  therefore,  a  statute  to  be  con- 
strued strictly,  as  was  well  observed  by  Chief  Justice  Parker  in 
Watkins  v.  Otis,  2  Pick.  102,  where  he  says,  *  the  government 
"  which  has  the  power  to  take,  should  never  be  rfllowed  mot* 
M  than,  by  express  terms,  it  demands :  for  the  doctrine  of  implir 
04  cation  here  might  swallow  up  all  individual  rights."  Upon  the 
idea  of  a  strict  construction  ajso,  the  courts  of  the 
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Stales  have  acted  in  determining  what  are  "  cases  of  insol* 
»  vency?  giving  a  priority  of  payment  out  of  an  estate  in  the 
hands  of  assignees*  they  have  uniformly  held  it  to  be  not  merely 
an  inability  of  the  debtor  to  pay  all  his  debts  which  gives  the 
right*  but  an  insolvency  manifested  by  some  open  and  notorir 
jous  act  by  which  the  debtor  is  divested  of  all  his  property 
under  some  insolvent  law  or  by  voluntary  assignment,  not  of  a 
part  but  of  the  entire  of  his  estate :  1  Peters'  G.  C.  R.  195;  J 
Paint's  C  C.  R.  188, 629;  3  Crunch,  73;  8  /&,  431 ;  2  WheaL 
396.  Under  the  same  view,  Mr.  Justice  Story  proceeded  to 
deliver  the  elaborate  opinion  of  the  court  in  the  case  of  Conrad 
v.  The  Atlantic  Insurance  Company,  1  Peters,  386,  in  which  be 
took  occasion  to  consider  the  nature  and  effect  of  this  priority 
and  reviewed  all  the  cases  decided  by  the  supreme  court  upop 
the  subject  The  cases  of  insolvency  within  the  65th  section, 
be  there  shows,  relate  to  living  debtors,  and  are.  divisible  iatp 
three  classes :  1,  Where  the  debtor,  not  having  sufficient  Jo  pqy 
all  his  debts,  makes  a  voluntary  assignment  of  all  his  property 
for  the  benefit  of  bis  creditors;  2.  Where  the  estate  'and 
effects  of  an  absconding,  concealed  or  absent  debtor  have  bean 
attached ;  and,  3,  Where  an  act  of  legal  bankruptcy  hq»  beep 
committed. 

In  none  of  these  cases,  however,  is  a  lien  created.  A 
mere  right  of  priority  of  payment  or  satisfaction  out  of  the 
general  fund?  of  the  debtor  in  the  hands  of  the  assignees  is  only 
declared ;  and  in  relation  to  this,  the  assignees  are  made  per* 
sonally  accountable  to  the  United  States.  I  advert  to  this 
view  of  the  law  for  the  purpose  of  showing  that  the  term 
M  assignees,"  used  in  the  statute,  means  only  such  persons  as 
become  vested  with  or  possessed  of  the  property  of  the  living 
debtor  in  one  or  other  of  the  cases  of  insolvency  pointed  out 
in  the  statute,  and  is  not  to  be  so  extended  as  to  embrace  heirs 
or  devisees  or  any  other  description  of  persons :  for,  assignees 
are  pot  only  distinguishable  but  are  clearly  distinguished  in  the 
Jaw  itself  fr6m  those  who  succeed  to  the  title  and  possession  of 
property  upon  and  in  consequence  of  the  demise  of  the  debtor, 
dodge  Story  remarks,  in  the  opinion  just  alluded  to,  that  the 
case  of  the  deceased  debtor  stands  wholly  upon  the  alternative 
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contained  in  the  statute :  referring,  undoubtedly,  to  the  clause 
which  speaks  of  the  estate  in  the  hands  of  executors  and  ad- 
ministrators as  distinct  from  the  property  of  insolvents  which 
passes  to  assignees.  Thus  again  showing  how  the  terms  u  exe- 
"  cutors,"  "  administrators*'  and  u  assignees/*  as  used  in  the 
statute,  have  each  their  appropriate  meaning,  to  be  applied  to 
their  proper  objects  and  not  indiscriminately  to  the  same 
object.  And,  hence,  it  is  plain  that  the  precedence  of  payment 
to  which  the  United  States  aTe  entitled  can  only  arise  when  the 
property  of  their  debtor  has  passed  into  the  hands  of  assignees 
in  die  cases  of  insolvency  and  under  the  circumstances  above 
mentioned,  or  when,  in  the  event  of  the  death  of  the  debtor, 
liis  estate  has  passed  to  executors  or  administrators.  It  is  only 
in  such  cases  the  priority  is  declared ;  and  it  would  seem  to 
follow,  as  a  necessary  consequence,  since  the  right  cannot  be 
extended  beyond  the  express  words  by  which  it  is  declared, 
that  the  priority  does  not  exist  in  relation  to  real  estate  de» 
•oeoded  to  heirs. 

But  it  has  been  asked:  what  is  meant  by  the  words  "or 
M  other  person,"  in  that  part  of  the  section  which,  after  declar- 
ing the  priority  of  payment,  imposes  the  obligation  or  liability 
to  pay  ?  Were  these  words  used  to  extend  the  preference 
to  property  other  than  such  as  passes  to  executors,  administra- 
tors Or  assignees  ?  I  think  not.  The  priority  had  already  been 
created  to  this  extent,  but  no  further ;  and  it  was  then  deemed 
necessary  to  say,  upon  whom  the  responsibility  should  rest  to 
make  payment  of  such  preferred  debts,  in  order  to  insure  a 
faithful  application  of  the  funds ;  and  such  responsibility  k  made 
to  rest  upon  the  executors,  administrators  and  assignees  or 
"other  person,"meaning  the  person  who  might  have  the  property 
or  funds  in  charge  which  had  vested  in  the  executors,  admin- 
istrators  or  assignees  and  to  which  the  right  of  priority  at- 
tached. Besides,  it  sometimes  happens,  that  instead  of  the 
nominative  "  assignee,"  the  person  coming  into  possession  of  an 
insolvent's  estate  is  called  a  trustee  and  garnishee,  and  the 
phrase  "  or  other  person"  may  have  been  intended  to  embrace 
them.  In  short,  those  words  were  introduced  for  the  purpose 
of  securing  a  faithful  application  of  the  funds  which  should 
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eome  to  the  hands  of  an  executor,  administrator,  assignee  or       1881. 
other  representative  of  "an  insolvent's  estate  out  of  which  ^THjJf7jNiT» 
preference  arises:  but  not  for  the  purpose  of  extending  such      gTATBs 
preference  to*  other  descriptions  of  property.  t>. 

Some  stress  has  been  laid  upon  the  word  "  estate,"  as  being      ^°?** 
applicable  to  real,  as  well  as  personal  property*    It  may,  u& 
doubtedly,  embrace  both.    If  it  be  real  estate  which  passes  to 
an  assignee,  the  priority  attaches ;  and  if,  by  the  laws  of  any 
particular  State,  executors  or  administrators  are  vested  witti  a 
controul  over  the  realty  as  well  as  over  the  personalty  for  the 
purposes  of  sale  and'paymfent  of  debts,  as  is  understood  to  be  the 
case  in  some  of  the  States  of  the  Union,  (and  as  is  provided 
by  our  own  State  laws,  authorizing  proceedings  before  surro- 
gates'for  the  sale  of  real  estate  for  such  purposes,)  I  see  no 
way  of  avoiding  a  priority  which  the  United  States  will  be 
entitled  to,  even  out  of  real  estate  which  may  thus  be  sol<£ 
But  until  sale  is  actually  made  and  the  proceeds  are  placed  in 
the  hands  of  executors  or  administrators,  it  is  idle  to.  talk  of  the 
priority  in  question ;  and  in  no-  event  and  under  no  circum- 
stances, according  to  my  judgment,  can  the  right  of  priority 
attach  whilst  the  real  estate  or  its  proceeds  belong  to  or  remain 
vested  in  the  heir  at  law.    The  government  has  not,  in  terms, , 
declared  the  right  to  that  extent ;  and  it  is  not  for  the  courts  to 
give  the  United  States  what  they  have  not  asked*    Congress 
has  no  where,  that  I  can  discover,  subjected  the  real  estate  in 
the  hands  of  the  heir  to  the  payment  of  the  debts  contracted 
with  the  government  by  the  ancestor.    They  may  have  had 
good  reasons  for  the  omission:  the  heir  is  so  great  a  favorite 
of  the  common  law,  that  his  inheritance  is  "not  to  be  disturbed 
or  broken  into  by  the  debts  of  his  ancestor,  except  upon  spe* 
cialties  in  which  the  heir  is  expressly  named  and  upon  a  defi- 
ciency of  personal  estate.    This  principle,  however,  has  been 
dona  away  in  most  of  the  States  of  the  Union,  by  express 
statutory  provision;  but  it  is  understood  to  be  one  of  the 
vestiges  of  the  common  law  still  retained  in  Virginia :  and  it 
has,  therefore,  been  well  remarked  in  argument,  that  when 
Congress  was  about  making  the  laws  which  created  the  pre- 
ferences, the  pride  of  the  Virginia  landholder  may  have 
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1881,      grappled  with  tha  proposed  innovation  and  prevented  itf 
adoption. 

Upon  the  whole  and  after  mature  consideration,  I  a*i  satisfied 
the  United  States  are  not  entitled  to  a  priority  of  payment  out 
of  the  funds  in  this  court  arising  from  the  sale  of  the  real  estate 
of  their  debtor.  The  title  i*  vested  and  remains  in  the 
heirs  at  law — subject  however  to  the  liens  created  upon  the 
same,  . 

-  But  it  is  insisted,  that  if  they  are  not  entitled  to  a  priority* 
they  have,  at  all  events,  a  right  to  come  in*  with  other  creditors 
for  a  rateable!  proportion  of  the  fdnds.  This  renders  if  neces* 
sary  to  consider  whether,  by  virtue  of  the  new  mortgages  or 
otherwise,  the  defendants,  Crookshank  and  M*Gill,  have  liens 
upon  the  funds  which  entitle  them  respectively  to  a  preference  1 
I  entertain  .no  doubt  whatever  upon  this  branch  of  the  case/ 
Under  the  circumstances  disclosed,  these  mortgages  retained, 
as  between  them  and  David  R.  Lambert  and  by  virtue  of  his 
promises  and  intention,  an  equitable  lien  upon  his  property  for 
the  full  amount  of  their  bonds  ;  and  after  the  cancelling  of  their 
mortgages  of  record,  a  court  of  equity  would  have  compelled 
him  to  execute  to  them  new  mortgages  according  to  his  under- 
taking. This  act  was  prevented  by  his  death.  His  heirs, 
acting  in  good  faith,  have  given  new  mortgage  deeds;  and  I 
think  the  same  effect  is  to  be  given  to  them  as  to  the  former 
securities— except  so  far  as  the  rights  of  third  persons  may 
have  intervened.  The  United  States  hive  not,  by  the  creation 
of  the  debt  to  them  and  the  mere  taking  of  the  bonds,  acquired 
toy  such  intervening  rights,  because  they  thereby  acquired  no 
lien ;  and  their  right  of  priority,  as  already  shown,  had  not  yet 
attached  upon  the  property  or  funds  in  question,  and  even  if  it 
had  attached  it  would  not  have  divested  the  specific  lien  mfevor 
of  the  mortgagees ;  see  1  Peter's  Rep.  441. 
•  I  shall,  therefore,  decree,  that  the  United  States  are  not  en- 
titled to  a  priority  of  payment  nor  have  a  right  to  come  in  with 
the  mortgagees,  as  creditors,  for  a  rateable  part  of  the  funds  i& 
court ;  *  but,  on  the  cohtrary,  the  lattfer  are  entitled  to  the  several 
amounts  of  surplus  produced  by  the  sale  of  the  Tandscfcovered 
by  their  respective  mortgages  to  the  amount  of  their  deUft 
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with  costs  of  suit    If  there  is  any  parcel  of  surplus  on  which       1832. 
there  is  a  specific  lien,  I  see  no  objection  to  a  rateable  distribu-      *-■---> 
tion  of  the  same  among  the  creditors,  including  the  United  v 

States.    In  regard  to  this,  however,  there  must  first  be  an  i^wrskce. 
account. 


Lawrbkcb,  an  infant  by  her  guardians  vs.  Lawrence  and  others. 


A,  by  will,  after  devising  specific  legacies,  bequeathed  to  his  daughter  C.  4000 
dollars  on  her  marriage,  to  the  intent  that  she  might  receive  as  much  as  his 
other  children,  to  all  of  whom  he  had  made  large  gifts  on  their  marriages. 
He  devised,  with  limitations,  a  dwelling-house  to  each  of  his  four  daughters, 
including  C.  (The  son  had  one  given  to  him  during  A.*s  lifetime.)  A  fifth 
part  of  the  residue  of  his  estate  was  left  to  each  child.  A.  married  after 
making  the  will,  and,  by  codicil,  bequeathed  to  every  after-born  child  u  an 
•*  equal  share  of  my  property  with  my  other  children,  notwithstanding  it 
<*  may  have  been  hereinbefore  appropriated."  There  was  an  after-born 
daughter :  HM%  that  C/s  share  was  the  standard  for  setting  out  the  posthu- 
mous child's  rights;  and,  therefore,  the  latter  was  entitled  to  four  thousand 
dollars,  a  house  equal  in  value  to  C.*s,  and  a  sixth  of  the  residue.  Also, 
that  the  after  born  daughter  took  upon  the  same  trusts  and  limitations  to 
which  the  other  daughters  were  subject 


Augustine  H.  Lawrence,  of  the  city  of  New  York,  Esq. 
duly  made  his  will  on  the  eighteenth  day  of  August,  one  thou- 
sand eight  hundred  and  twenty-three.  He  was  then  a  widower. 
After  certain  bequests,  he  gave  and  devised  as  follows :  u  Item, 
I  give  to  my  said  daughter  Catharine  Luqueer  Lawrence 
the  principal  sum  of  four  thousand  dollars,  to  be  paid  to 
"  her  by  my  said  executors  upon  her  marriage  and  the  in- 
"  terest  of  the  said  sum  from  the  time  of  my  decease  until  the 
"  day  of  her  marriage,  to  the  intent  that  she  may  receive  as 
"  much  as  my  other  children,  to  all  of  whom  I  have  made  large 

"  gifts  upon  their  respective  marriages/'    He  then  goes  on  to 
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1832.  give  a  dwelling-house  and  lot  of  ground  to  each  of  his  married 
daughters,  three  in  number,  for  life,  with  remainder  to  their 
children  in  fee ;,  and  also  to  the  said  Catharine  Luqueer  ^*aw- 
EAWRsircB.  rence  (who  is  an  unmarried  daughter)  a  house  and  lot,  for  life, 
subjecting  it  to  like  limitations  as  affected  the  properties  given 
to  the  other  daughters,  in  case  of  her  marriage.  In  case  of  the 
death  of  any  of  the  daughters  without  issue,  the  house  and  lot 
of  the  party  so  dying  was  to  fall  into  the  residue.  As  to  such 
residue  of  his  estate,  the  testator  gave  one-fifth  part  to  his  son 
Augustine  N.  Lawrence  his  heirs  and  assigns ;  and  the  execu- 
tors and  trustees  of  the  will  were  to  hold  the  other  four-fifths 
thereof  upon  trust,  to  divide  and  set  apart  one  of  the  said  fifth 
parts  to  and  for  the  use  of  each  of  his  daughters  for  life,  with 
remainder  to  their  children  per  stirpes.  The  will  invested  the 
executors  with  general  powers. 

Afterwards,  and  on  the  tenth  day  of  November,  one  thousand 
eight  hundred  and  twenty-five,  the  testator  married  a  second 
wife. 

On  the  twenty -eighth  day  of  September,  one  thousand  eight 
hundred  and  twenty-seven,  he  executed  a  codicil  in  the  follow- 
ing words :  "  I  hereby  confirm  the  above  as  my  last  will  and 
44  testament.  My  marriage  since  the  date  thereof  and  the 
"  birth  of  a  child  or  children  is  by  no  means  to  be  considered 
"  as  a  revocation  of  the  same,  with  this  exception  and  addition 
.  "  nevertheless:  in  case  of  any  child  or  children  being  hereafter 
"  bom  to  me  from  my  present  wife,  such  child  or  children  shall 
"  have  an  equal  share  of  my  property  with  my  other  children, 
u  notwithstanding  it  may  have  been  hereinbefore  appropri- 
.    •         "ated." 

The  testator  died  on  the  tenth  day  of  the  same  September. 

The  complainant,  Augusta  E.  Lawrence,  was  the  only  issue 
of  the  second  marriage  ;  and  she  now  filed  her  bill  in  this  court 
against  the  executors  of  the  will  and  the  children  by  the  former 
marriage — claiming  an  account,  and  that  her  share  of  the  real 
and  personal  estate  of  the  testator  and  of  the  income  thereof 
since  his  death  might  be  set  apart  and  be  paid  to  the  complai- 
<  nant  or  her  guardians.  Also,  that  in  ascertaining  and  setting 
apart  her  said  share  or  interest  in  the  said  estate,  regard  might 
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be  had  'to  the  specific  devises  made  to  the  other  children  and  2832* 
she  have  an  equivalent  for  such  specific  devises  out  of  the  Wv*~'' 
other  parts  of  the  estate.  „ 

The  bill  had  also  another  object :  to  fix  the  son  of  the  testator  lawrbwcx. 
as  a  partner  with  the  father,  in  consequence  of  heavy  claims 
upon  the  firm  of  "A.  H.  Lawrence  &  Co."  which  would 
otherwise  have  to  be  all  borne  out  of  the  testator's  estate.  i 

The  son,  by  his  answer,  denied  the  partnership. 

The  daughters  of  the  first  marriage  admitted  the  general 
circumstances  in  the  complainant's  bill;  but  their  answer  con- 
tained the  following  clauses  :  "  And  these  defendants  further 
"  say,  that  as  to  the  value  of  the  several  houses  and  lots  and 
"  of  the  several  articles  of  personal  property  so  specifically 
"  devised  and  bequeathed  by  the  said  will  as  aforesaid,  they 
44  are  unable  to  set  forth  the  same  with  certainty ;  and  they 
"  are  advised  and  do  therefore  insist  that  the  complainant  id  not 
"  entitled,  by  virtue  of  the  codicil  to  the  said  will,  to  any  in- 
u  terest  therein  or  to  any^equivaJent  or  compensation  in  respect 
"  thereof  or  of  any  part  or  proportion  thereof:  but  whether 
"  the  said  complainant  is  entitled  to  one-sixth  part  of  the 
u  residuary  estate  of  the  testator  is  a  question  which  these 
u  defendants,  without  wishing  to  controvert  the  same,  re- 
u  spectfully  submit  to  the  judgment  of  this  honorable  court. 
"  And  these  defendants  are  advised  and  do  therefore  insist, 
"that  if  the  said  complainant  is  entitled  to  the  said  one- 
44  sixth  part  of  the  said  residuary  estate  or  to  any  other  or 
44  different  share  or  portion  in  virtue  of  the  said  codicil,  the 
44  same  must  be  taken  subject  to  the  like  trusts,  restrictions, 
u  conditions  pnd  limitations  which,  in  and  by  the  said  will,  are 
u  prescribed  in  respect  to  the  other  daughters  of  the  testator." 
A  schedule  was  annexed  to  this  answer,  which  set  forth  the 
value  of  the  specific  devises  and  bequests  to  the  children  of  the 
first  marriage :  but  it  did  not  contain  a  statement  of  the  gifts 
which  had  been  given  in  the  lifetime  of  the  father.  By  this 
schedule,  the  property  coming  to  Catharine  Luqueer  Lawrence 
under  the  will  was  valued  at  thirteen  thousand  eight  hundred 
and  sixty-seven  dollars  and  thirty-eight  cents,  while  not  one  of 
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*     1832.       the  shares  of  the  other  daughters  was  set  down  at  more  than 

v-^"-/      seven  thousand  five  hundred  and  forty-five  dollars. 
lawrehce       .pj^  answer  0f  the  executors  went  to  matters  of  account. 

The  interesting  point  in  this  case  was  as  to  the  share  of  the 
posthumous  child. 

Mr.  David  B.  Ogden  and  Mr.  Gerardus  Clark,  for  the  com- 
plainant 

I.  The  complainant,  by  virtue  of  the  codicil,  is  entitled  to 
one  equal  share,  with  the  other  children,  of  the  testator's  es- 
tate ;  and  the  testator  himself  directed  the  mode  of  ascertaining 
the  amount  of  such  share  by  the  provisions  of  the  will  in  respect 
to  his  daughter  Catharine. 

IL  The  testator  having  given  to  the  complainant  her  share 
without  restriction,  it  is  not  competent  for  the  court  to  impose 
restrictions  which  the  testator  did  not  think  proper  to  do. 

(The  third  point  went  upon  the  question  of  partnership  be- 
tween the  testator  and  his  son.) 

Mr.  /.  /.  Roosevelt,  jr.  and  Mr.  R.  Sedgwick,  for  the  daughters 
by  the  first  marriage. 

I.  The  testator  meant  to  give  and  did  give  an  equal  share  of 
the  residuary  estate  only. 

There  is  no  doubt  about  the  words  "equal  share."  There 
i?  no  case  where  these  words  have  ever  been  held  to  have  but 
one  meaning.  The  only  question  they  have  given  rise  to  is, 
whether  they  created  a  tenancy  in  common  where  a  joint 
tenancy  would  otherwise  have  existed :  Roper  on  Leg.  265 — 6. 
The  difficulty  in  this  case  arises  from  the  subject  to  which  the 
equality  applies.  We  cannot  resort  to  parol  evidence  in  regard 
to  any  gift  to  the  son  or  other  children,  for  the  purpose  of  as- 
certaining what  the  testator  meant  by  *  equal  share."  The 
language  of  the  codicil  is,  "  such  child  shall  have  an  equal 
"  share  of  my  property,  notwithstanding  it  may  have  been 
"  hereinbefore  appropriated."  It  would  be  doing  violence  to 
this  language  to  say  that  the  testator  meant  to  include  property 
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which  was  not  his  at  the  time  of  making  the  codicil.  This  1832. 
codicil  cannot  be  extended  beyond  its  own  plain  meaning. 
What  does  it  mean  by  "  an  equal  share  of  my  property  ?"  It 
is  not  to  be  supposed  the  testator  intended  to  give  the  complai- 
nant more  than  his  son,  and  yet  he  gives  his  son  but  one-sixth 
of  the  residue.  Nor  can  it  be  supposed  the  houses  are  of 
equal  value ;  and  if  not,  the  complainant  cannot  take  an  equal 
share  with  either  of  the  other  daughters  by  any  division  with 
them  or  by  taking  the  share  of  Catharine  Luqueer  Lawrence 
as  a  standard.  Indeed,  the  construction  that  her  house  is  to 
be  taken  as  the  measure  of  the  value  or  amount  to  be  set  apart 
for  the  complainant,  is  entirely  arbitrary,  and  has  no  foundation 
in  the  will.  The  only  fair  conclusion  is,  that  the  complainant 
takes  that  of  which  alone  equality  of  distribution  or  division 
is  practicable  or  predicable,  namely,  one-sixth  of  the  residuary 
estate.  If  the  child  takes  more  than  we  contend,  then  she 
must  take  a  portion  of  the  specific  bequests  as  well  as  devises. 
If  she  takes  more  than  we  contend,  she  must  take  one-sixth  of 
each  house.  She  cannot  take  an  equivalent  in  value.  There 
is  no  authority  for  this.  She  takes  a  portion  of  each  part  of 
the  estate.  If  this  be  not  so,  what  would  be  the  consequence 
of  a  failure  of  title  as  to  part  ?  The  testator  never  meant  to 
create  the  embarrassments  which  would  arise  from  having  an 
infant  or  infants  brought  in  as  tenants  in  common  with  each  of 
his  daughters. 

IL  The  complainant  is  placed  on  the  same  footing  with  the 
other  defendants  and  does  not  take  an  absolute  estate.  This 
is  a  necessary  inference  from  the  codicil.  She  is  to  have  "  an 
u  equal  share/*  &c.  The  equality  designed  has  reference  as 
well  to  the  quality  of  the  estate  as  to  the  thing  or  property 
itself.  An  estate  in  fee  can  never  be  considered  equal  to  an 
estate  fof  life.  If  any  of  the  other  daughters  should  die  with- 
out issue,  living  the  complainant,  she  would  get  a  share  of 
their  estate.  Must  they  not  have  an  equal  chance  to  get  a 
share  of  hers  ?  The  case  of  Crone  v.  Odell,  IB.  $  B.  458, 
478,  seems  to  be  in  point.  This  branch  of  the  argument  might 
be  extended.  Besides  this  idea  of  equality,  it  is  not  to  be  sup- 
posed the  testator  meant  to  dispense  with  the  protection  and 
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1832.       security  of  the  trustees  in  regard  to  the  children  whose  tender 
years  most  imperiously  required  it.  > 

Mr.  David  B.  Ogden  and  Mr.  Gerardus  Clark,  in  reply. 

If  the  intention  of  the  testator  was,  to  give  the  posthumous 
child  an  equal  share  of  the  residuary  estate  only,  it  is  very 
extraordinary  that  he  should  have  used  words  which  con- 
vey an  exactly  opposite  meaning.  The  words  are,  "an  equal 
u  share  of  my  property,"  which  term  embraces  the  whole  estate 
add  all  that  a  man  is  worth :  1  Rob.  on  Wills,  410.  And  in  the 
construction  of  wills,  it  is  to  be  presumed  the  testator  was  ac- 
quainted with  the  rules  of  law :  2  Meriv.  22.  The  difficulty 
of  a  difference  in  the  value  of  the  portions  and  shares  is  at 
once  obviated  by  taking  Catharine's  portion  as  the  standard, 
which  the  testator  clearly  intended  it  to  be.  The  testator  has 
himself  equalized  the  portions  of  his  children.  In  one  respect, 
the  will  and  codicil  are  different  instruments ;  but  for  all  the 
purposes  of  ascertaining  the  intention  of  the  testator,  they  are 
one  and  the  same  and  executed  at  the  same  time :  1  Roberts 
on  Wills,  351.  The  effect  of  a  republication,  by  codicil,  is  to 
give  the  words  in  a  will  the  same  operation  as  they  would  haw 
had  if  the  will  had  been  made  at  the  time  of  the  republication : 
Powell  on  DetdseSy  683.  In  this  case,  from  the  whole  tenor  of 
•the  will  and  codicil,  it  is  evident  the  testator  intended  to  make 
all  his  children  equal ;  and  where  the  general  intent  is  manifest, 
the  court  wjjl  find  a  mode  of  carrying  it  into*efiect :  4Vesey 
jr.  320.  The  inconvenience  resulting  from  our  construction  is 
no  argument  against  it:  1  Meriv.  417;  8  Cow.  422.  And  if 
the  clause  in  the  codicil  (according  to  its  plain  and  obvious 
meaning)  is  repugnant  to  or  inconsistent  with  the  clauses  of  the 
will,  still  the  codicil  must  prevail :  5  Ves.  243 ;  6  ib.  100. 
The  business  of  a  codicil  is  to  alter,  explain,  add  or  subtract 
something  from  the  will :  Powell  on  Dev.  24 ;  and  the  testator, 
by  the  very  terms  x>f  the  codicil,  confirms  the  will  only  so  far 
as  it  may  be  consistent  with  the  former. 

The  share  of  the  complainant  is  not  to  be  placed  under  the 
same  restrictions  and  limitations  as  thosq  of  the  other  daughters* 
To  give  to  the  codicil  the  construction  contended  for,  would 
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indeed  be  patting  words  into  the  testator's  mouth  which  he  1332. 
never  used.  It  would  be  making  a  will  for  him.  The  devise 
in  the  codicil  is  absolute  and  certain ;  and  when  the  words  of 
a  bequest  are  positive,  they  are  not  to  be  controlled  by  inference 
and  argument  from  other  parts  of  the  will :  5  Ves.  801 ;  SVes. 
42 ;  9  Easty  267.  The  authority  cited  by  the  counsel  from 
1  B.  4*  J?.  458,  by  no  means  sustains  his  position.  In  that  case, 
the  testator  had  devised  all  his  estate  to  A.  B.  and  C.  and  their 
issue,  with  limitations,  and  the  question  was,  as  to  the  extent  of 
those  limitations  according  to  the  terms  used  in  making  them 
and  in  reference  to  the  persons  claiming  under  the  very  clause 
containing  the  limitations.  But  in  our  case,  the  attempt  is  to  im- 
pose limitations  by  implication  where  none  are  expressed  in  the 
devise.  No  authority  Can  be  found  which  goes  to  this  extent. 
It  was  not  known  what  the  sex  of  the  child  would  be ;  and  in 
this  uncertainty,  as  well  as  for  other  reasons,  the  testator  did 
not  think  proper  to  impose  any  limitations.  Had* any  restric- 
tion been  intended,  he  would  doubtless  have  added,  u  if  a  daugh» 
"  ter,  her  share  is  to  be  subject  to  the  same  restrictions  as  those 
tt  of  my  other  daughters."  He  did  not  choose  to  say  so,  and 
no  one  has  a  right  to  say  it  for  him.  The  prudence  or  impru- 
dence of  the  disposition  affords  no  fair  ground  for  controlling 
die  will :  4  Ves.  340 :  1  Meriv.  194.  And  how  is  the  trust  to 
be  created ;  and  who  are  the  trustees  for  the  complainant  ?  In 
regard  to  the  other  daughters,  the  testator  expressly  devised 
to  the  executors  the  four-fifths  of  the  residuary  estate  intended 
for  them,  and  made  the  executors  their  trustees :  but  has  he, 
by  the  codicil,  devised  to  the  executors  the  share  of  the  com- 
plainant ?  Can  the  court  thus,  not  only  create  the  trust  but 
also  appoint  the  trustee  by  implication  and  inference  T  Would 
any  person  be  satisfied  with  a  conveyance  executed  by  these 
trustees  of  any  portion  of  this  child's  property  T  The  doctrine 
contended  for  wpuld  lead  to  endless  embarrassment,  and  cannot 
be  sustained  by  authority,  necessity  or  sound  policy, 

« 

*  The  Vice-Chancellor.     From  the   importance  of  the  Jamusn  30. 
questions  which  I  am  called  upon  to  consider  in  this  case,  I 
have  been  induced  to  examine  it  with  great  care.    The  settle- 
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1882.  merit  of  a  large  estate  depends  iqpon  the  construction  to  be 
given  to  the  will;  and  the  result  involves  the  interests  not  only 
of  the  parties  before  the  court  but  of  those  who  may  come 
LAWRENCE,  after  them. 

By  the  codicil,  or,  as  it  may  with  propriety  be  called,  the 
last  clause  of  the  will,  (since  it  is  an  express  confirmation  and 
republication  of  the  will  and  the  whole  is  made  to  speak  from 
that  time  as  one  instrument,)  it  is  declared,  that  this  after-born 
child  shall  have  an  equal  share  of  the  property  with  the  other 
children,  notwithstanding  it  may  have  been  thereinbefore  ap- 
propriated. 

If  in  the  previous  part  of  the  will  the  testator  had  simply 
given  to  his  five  children  the  whole  of  his  estate,  equally  to  be 
divided  between  them,  or,  to  each  an  equal  fifth  part  thereof, 
there  would  have  been  no  difficulty  under  the  latter  clause  or 
codicil :  because,  then  their  shares  being  equal  and  the  com- 
plainant coming  in  for  an  equal  share  with  the  rest,  the  estate 
would  have  to  be  divided  into  six  instead  of  five  parts.  The 
difficulty  arises  from  the  circumstance  of  the  testator's  other 
children  not  taking  equal  shares  or  parts  in  the  whole  estate, 
but  only  in  the  residue,  after  the  particular  bequests  and  devises 
are  satisfied.  On  this  account,  it  is  said,  the  complainant  cannot 
have  an  equal  share  with  the  others,  because  they  are  all  une- 
qual among  themselves. 

This  argument  is  endeavoured  to  be '  surmounted  by  re- 
curring to  what  is  given  to  Catharine,  as  being  the  common 
measure  or  standard  of  equalization ;  and  it  is  urged,  that  the 
testator  has  there  pointed  out  what  is  to  be  deemed  an  equal 
share  of  his  "  property,"  in  the  sense  in  which  he  has  subse- 
quently used  this  expression ;  and  such  equal  share  is  said  to 
consist  of  the  sum  of  four  thousand  dollars  for  a  marriage 
portion,  a  house  and  lot  of  the  value  of  the  house  and  lot  de- 
vised to  Catharine,  and  an  equal  proportion  of  the  residue 
according  to  the  number  of  the  children.  If  the  language  of 
the  will  sufficiently  indicates  such  to  be  the  intention,  it  is 
proper  to  adopt  it  as  the  criterion  for  an  equalization.  The 
words  relied  upon  are  these :  "  to  the  intent  that  she  may  re- 
"  ceive  as  much  as  my  other  children,  to  all  of  whom  I  have 
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"made  large  gifts  upon  their  respective  marriages."  The  1832. 
testator  is  here  speaking  of  the  four  thousand  dollars  to  his 
daughter  Catharine  for  a  marriage  portion ;  and  it  is  evident, 
from  the  expressions  which  are  used,  that  he  had  given  similar  la  whence. 
portions  or  outfits  to  his  son  and  married  daughters,  and,  as 
Catharine  was  the  only  one  then  unmarried,  he  intended  to  be 
as  liberal  to  her.  So  far,  the  manifest  object  of  the  bequest  was 
to  make  her  equal  in  this  particular  with  his  other  children. 
But  the  testator  had  further  objects  in  view,  besides  the  mere 
equalization  of  his  children's  marriage  portions.  He  was  about 
to  provide  a  dwelling-house  for  each  of  them.  And  it  may 
fairly  be  inferred,  that  he  considered  the  relative  value  of  the 
same,  and  arranged  the  gifts  in  such  a  way  (taking  into  account 
what  each  had  received  and  would  receive  in  the  specific  be- 
quests under  the  will)  as  to  cause  them  to  fare  alike  as  nearly 
as  possible.  Therefore,  in  fixing  upon  the  sum  in  cash  to 
Catharine,  in  addition  to  a  house  and  lot,  he  contemplated  the 
two  bequests  as  forming  together  a  portion  of  his  estate  and 
equal  in  amount  with  the  benefits  which  his  other  children  had 
or  would  recejve.  If  this  be  so,  the  value  of  her  house  and  lot 
and  the  legacy  form  the  standard  by  which  we  are  to  ascertain 
the  extent  of  u  an  equal  share." 

The  houses  and  lots  devised  to  the  daughters  were  probably 
of  different  values ;  and  if  the  one  given  to  Catharine  should 
ptove  to  be  the  greatest  in  worth,  it  would  still  afford  no  reason 
why  it  should  not,  in  conjunction  with  the  four  thousand  dollars, 
be  considered  the  standard:  because  it  might  only  show  that 
she  had  previously  received  less  from  her  father  than  the  other 
children.  No  house,  it  is  true,  is  devised  to  the  son ;  but  this 
again  does  not  form  an  objection  to  the  present  mode  of  con- 
sidering the  subject:  because  it  is  to  be  inferred  from  the  will, 
indeed,  the  parol  evidence  shows,  how  a  house  and  lot  were 
conveyed  by  the  father  to  the  son.  I  see  no  insuperable  ob- 
jection to  the  admissibility  of  this  fact  from  extrinsic  evidence. 

Having  thus  arranged  the  bequests  of  specific  parts  or  por- 
tions of  his  property  to  his  then  children,  by  putting  them  upon 
an  equal  footing,  he  proceeded  to  dispose  of  the  residue  of  his 

estate  in  equal  parts  among  them,  giving  to  each  a  fifth  thereof. 

32 
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1832.  Thus  it  stood  by  the  will  as  originally  made. 

*  -  -*'  When  he  came  to  republish  the  will  and  make  a  codicil,  he 

laWresci  unjertooil  t0  pr0vide  for  an  after-born  child  or  children  abd  so 

XAWtaivcE.  as  to  put  such  latter  child  or  children  upon  an  equal  footing 

with  the  rest    This  is  not  left  to  conjecture.    It  is  clearly 

expressed. 

The  codicil,  as  it  has  been  before  remarked,  forms  a  part  of 
the  will ;  by  attraction,  the  latter  is  brought  down  to  the  former; 
and  the  whole  is  made  to  speak  as  one  instrument  from  the 
time  the  codicil  is  made.  What,  then,  is  the  language  of  the 
whole  combined  ?  I  have  shown  what  must  have  been  deemed 
by  the  testator  as  an  equal  share  among  his  children  under  the 
will ;  and  I  see  nothing  in  the  codicil  to  change  this  view.  The 
after-born  child  is  to  have  an  equal  share  with  the  other  chil- 
dren. This  is  plain  and  intelligible :  but,  an  equal  share  of 
what  ?  The  testator  says,  "  of  my  property ."  Here  lies  all 
the  difficulty.  The  testator's  "  property,"  it  is  insisted,  -was 
only  such  as  belonged  to  him  at  the  time  and  did  not  embrace 
the  estate  which  he  had  actually  parted  with  to  his  children 
before  making  the  will ;  and  hence  it  is  urged  in  argument,  that, 
in  determining  the  question  upon  the  words  "  an  equal  share  of 
u  my  property,"  regard  can  only  be  had  to  the  property  passing 
by  the  will,  and  also,  since  there  is  no  equality  in  the  shares  of 
the  other  children,  (except  under  the  residuary  clause)  the  com- 
plainant can  only  come  in  with  them  for  an  equal  share  of  this 
part  of  the  estate.  If,  however,  I  am  correct  in  the  view  before 
taken,  as  indicative  of  the  testator's  intention,  the  first  part  of 
this  proposition  must  fail.  The  testator  holds  out  in  his  will  the 
idea  of  an  equal  share  among  his  children;  and  founds  it  upon 
the  previous  advances  made  to  some  of  them  coupled  with  the 
future  gifts.  The  phrase  "of  my  property,"  as  used  in  the 
codicil,  must  be  made  to  yield  in  order  to  effectuate  the  inten- 
tion thus  expressed.  In  Vauchamp  v.  Bell,  6  Mad.  346,  Vice* 
Chancellor  Leach  says,  "  If  by  giving  to  the  words,  which  a 
"  testator  has  used,  their  literal  and  technical  effect,  inconsistent 
"  and  absurd  conclusions  must  necessarily  follow,  and  if  by 
"  understanding  such  words  more  largely,  the  whole  will  would 
"  be  rendered  rational  and  consistent,  the  court  which  departs 
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u  from  the  literal  and  technical  sense  of  the  words  does  not        1832. 

••adopt  conjecture  as  opposed  to  express  intention,  but  has 

*  recourse  to  a  sound,  rule  for  collecting  what  is  the  intention 

"  which  is  really  meant  to  be  expressed."   Upon  this  principle, 

I  see  no  difficulty  in  extending  the  meaning  of  the  words  "  my 

u  property"  so  as  to  embrace  the  property  which  he  had  giveij 

as  well  as  what  he  was  about  to  bequeath  and  devise.    And 

here  I  may  remark,  that,  although  the  property  in  which  the 

posthumous  child  is  permitted  to  participate  with  the  other 

children  is  only  such  as  passes  to  them  by  the  will,  yet  it  was 

competent  for  the  testator,  in  pointing  out  the  mode  by  which 

her  share  or  any  other  shares  should  be  ascertained,  to  refer  to 

the  advances  made  to  any  of  his  children,  and  to  direct  such 

advances  to  be  taken  into  view  in  ascertaining  the  shares  of 

each  individual, upon  the  same  principle  which  governs  in  cases 

of  intestacy  under  the  statute  of  distributions. 

If  the  foregoing  be  not  the  true  construction  to  be  given  to 
the  will  and  codicil,  there  is  only  one  other  which  can,  by  any 
possibility,  be  resorted  to,  without  doing  violence  to  the  lan- 
guage: namely,  to  consider  a  tenancy  in  common  created 
between  the  complainant  and  the  other  children  in  all  the  pro- 
perty specifically  devised  to  each  of  them.  Should  this 
construction  be  adopted  and  the  literal  import  of  the  words  of 
the  codicil  be  adhered  to,  it  would  seem  to  follow  that  the 
complainant  would  tajte  nothing  less  than  a  moiety  of  each 
specific  bequest,  which  certainly  could  not  have  been  intended 
by  the  testator ;  nor  do  I  believe  the  will  necessarily  requires 
a  construction  which  shall  create  a  tenancy  in  common  as  to 
one-sixth  and  thereby  subject  the  other  daughters  to  embar- 
rassment. Yet,  if  there  be  not  a  residuum  sufficient  to  make 
up  the  complainant's. share,  I  do  not  see  how  this  consequence 
can  be  avoided. 

As  respects  the  other  branch  of  the  argument :  that  the 
complainant's  share  is  limited  to  the  residue,  and  it  is  only  in 
this  she  is  entitled  to  an  equal  share,  I  cannot  admit  it  to  be  well 
founded.  Such  docs  not  appear  to  be  the  meaning  or  fair  con- 
struction of  the  will.     The  clause  which  gives  her  the  share 

Si 

in  question  has  an  express  reference  to  all  the  testator's  pro* 
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18M.  perty,  notwithstanding  it  may  have  been  before  appropriated 
by  the  will,  and  of  course  comprises  the  parts  devised  in  specie 
as  well  as  the  residue.  If  she  is  only  to  take  a  sixth  part  of 
Lawrence,  the  residue,  it  is  plain  she  will  not  have  an  equal  share  of  the 
whole,  which  seems  to  have  been  a  favorite  object  with  the 
testator,  however  difficult  he  may  have  rendered  its  accom- 
plishment by  the  manner  in  which  be  has  expressed  his  in* 
tention. 

Upon  the  whole,  I  am  of  opinion  this  posthumous  child  is 
entitled  to  more  than  an  equal  share  in  the  residuary  estate ; 
and,  I  must  decree,  that  the  sum  of  four  thousand  dollars,  and 
a  further  amount  equal  to  the  value  of  the  house  and  lot  devised 
to  his  daughter  Catharine,  are' to  be  set  apart  and  appropriated, 
out  of  the  moneys  or  assets  in  the  hands  of  the  executors,  to 
the  benefit  of  and  as  belonging  to  the  complainant  and  to  go 
towards  equalizing  her  share.  She  is  also  to  come  in  for  a 
sixth  part  of  the  residue  with  the  other  children. 

The  next  question,  no  less  important  than  the  preceding,  is, 
whether  the  complainant's  share  is  subject  to  the  same  trusts 
and  limitations  as  are  declared  by  the  will  in  respect  to  the 
shares  of  the  other  daughters  ?  It  is  obviously  necessary  to 
settle  this  point  now.  The«exeeutors  will  then  know  how  to 
act  in  regard  to  the  investment  or  payment  over  of  the  funds 
belonging  to  the  complainant  If  she  takes  upon  the  same 
terms  as  the  other  daughters,  the  four  thousand  dollars  must 
remain  ih  the  hands  of  the  executors  until  the  day  of  her 
marriage,  and,  in  the  mean  time,  only  the  interest  can  be  applied 
to  her  use.  Adopting  the  saoie  mode  of  argument  with  re* 
spect  to  the  sum  to  be  appropriated  in  the  place  of  a  dwelling- 
bouse,  she  can  only  have  a  life  estate  in  this,  subject  to  the 
special  limitations  over ;  while  her  share  of  the  residue  must 
be  taken  and  held  by  the  executors  upon  the  trusts  prescribed 
in  relation  to  the  other  daughters'  shares.  If,  on  the  other 
hand,  the  devise  to  her  is  absolute  and  without  any  special 
limitations  or  trusts,  then  the  executors  have  only  to  pay  or 
deliver  over  her  share  under  the  directions  of  the  court;  and 
be  discharged  from  all  further  responsibility  concerning  this 
part  of  the  estate.   In  examining  the  question,  I  have  met  with 


VICE-CHANCELLOR'S  COURT.  ,  258 

Do  case  having  an  immediate  bearing  upon  it.  A  few  cases  1832. 
have  been  cited  to  show,  how,  wheie  the  words  of  a  bequest  v-^^/ 
are  positive,  they  are  not  to  be  control!edaby  inferences  arising  v 

from  other  parts  of  the  will;  and  it  is  insisted,  that  whore  the  lawrencb. 
testator  has  imposed  no  restrictions  or  special  limitations,  none  ' 
can  be  raised  by  implication.  As  a  general  role,  an  express 
estate  is  not  to  be  varied  by  implication:  2  Preston  on  Estates, 
529.  But  the  question  still  is,  whether  the  testator  has  not  im- 
posed restrictions  upon  and  attached  special  limitations  to  the 
bequest  in  favor  of  after-born  children  by  the  manner  of  the 
gift  itself  and  by  a  necessary  construction  of  the  codicil.  After 
making  provision  for  the  elder  children,  as  is  mentioned  in  the 
will,  giving  his  son  a  share,  in  fee,  and  each  daughter  a  life 
estate  merely,  accompanied  by  a  trust  as  to  a  part,  he  provides 
for  after-born  children,  by  saying:  "such  child  or  children 
"  shall  have  an  equal  share  of  my  property  with  my  other 
*  children" — evidently  intending  to  put  them  upon  the  same 
footing.  To  what  then  do  the  words,  "  an  equal  share  of  my 
u  property"  apply,  as  regards  the  question  now  under  conside- 
ration? It  appears  to  me  they  apply  to  the  estate  or  interest 
which  the  party  is  to  take  in  the  subject  of  the  devise,  as  well^ 
as  to  the  thing  devised,  whether  it  be  money,  chattels  or  lands. 
There  cannot  be  an  equal  share  in  the  property  to  be  divided 
among  several  persons,  unless  reference  is  had  to  the  duration 
or  time  for  which  the  right  of  enjoyment  is  to  continue,  which 
forms  the  quantity  of  the  estate,  as  well  as  to  the  manner  in 
which  the  right  to  such  enjoyment  is.  to  be  exercised,  wherein 
consists  its  quality :  1  PresL  on  Est  21,  22.  For  it  is  certain, 
if  one  child  takes  an  estate  for  life  in  -a  parcel  of  land  or  merely 
the  interest  or  income  out  of  personal  property,  without  the 
right  to  control  or  dispose  of  the  capital,  and  another  child 
takes  a  similar  parcel  of  land  in  fee  and,  instead  of  being  limi- 
ted to  the  income  of  personal  property,  has  the  whole  of  the 
capita]  or  principal  sum  at  command,  there  is  no  equality  be- 
tween them  in  respect  to  such  property.  When  it  is  looked  at 
in  this  point  of  view,  it  does  not  seem  to  admit  of  a  doubt  that 
the  complainant  is  to  be  put  upon  the  same  basis,  as  well  in 
regard  to  the  quantity  and  quality  of  estate  in  the  property 


254  CASES  IN  THE 

1832.        devised  to  her,  as  in  regard  to  the  thing  devised.    Hence  it 
w"*""'       follows*  she  is  to  take  upon  the  like  terms  and  under  the  same 

LAWRENCE 

„  limitations  and  restrictions  as  the  other  children.    But  the  other 

la  whence,  children  do  not  all  take  alike:  the  son  is  entitled  to  his  share  in 
fee  and  the  daughters  have  a  very  different  interest  or  estate 
in  their  shares  ?  and  it  is  therefore  said,  the  codicil  may  as  well 
refer  to  the  limitations  connected  with  the  gift  of  the  son's  share 
as  of  the  daughters.  I  think,  however,  considering  the  words 
of  the  codicil,  that  the  after-born  children  were  to  come  in 
with  his  other  children  and  take  a  share  of  the  property,  not- 
withstanding it  was,  in  the  will,  before  appropriated;  for  the 
intention  is  sufficiently  manifest,  that  if  a  daughter,  she  should 
take  as  the  other  daughters,  and  if  a  son,  in  like  manner  as  the 
son  named  in  the  will.  The  uncertainty,  at  the  time,  of  the 
sex  of  such  after-born  child  can  make  no  difference!  It  affords 
to  my  mind  no  reason  why  the  testator  may  not  be  considered 
as  intending  to  keep  up  the  «ame  distinction  which  he  had 
already  made  in  this  respect  between  his  son's  and  his  daugh- 
ters' shares ;  and  that  by  the  codicil,  as  well  as  by  the  will,  he 
meant  to  give  merely  life  estates  to  daughters,  to  preserve  those 
.estates  for  their  separate  use ;  and  also  give  them  and  their 
children  the  benefit  of  survivorship  as  between  themselves.  I 
see  no  way,  consistently  with,  the  whole  scope  and  object  of  * 
the  will,  by  which  the  complainant  can  take,  except  upon  those 
terms.  If  it  be  not  so,  there  is  a  want  of  reciprocity  under  the 
special  provisions  of  the  will.  In  case>  of  the  death  of  the  other 
daughters  without  is^ue  living  at  the  time  of  their  decease,  the 
complainant  would  clearly  be  entitled  to  a  share  of  the  property 
devised  to  them:  and  both  reason  and  common  sense  dictate 
.the  propriety  of  giving  them  a  chance  of  getting  an  equal  por- 
tion of  her  share.  I  do  not  think  this  part  of  the  case  depends 
so  much  upon  the  doctrine  of  implication  of  cross-remainders 
or  of  cross-executory  limitations  as  laid  down  in  some  of  the 
books  (see  Jarmarts  ed.  of  Powell  on  Devises,  vol.  2,  chop.  31, 
32,  p.  604  and  624,)  as  upon  the  force  of  the  words  used  in  the 
codicil  when  taken  in  connection  with  the  context  of  the  will. 
The  present  question  is  not  upon  the  executory  trusts  and 
limitations  contained  in  the  will.     It  is  not,  as  to  what  may  be 
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their  legal  effect  or  the  rights  hereafter  to  grow  out  of  them 
inter  se:  but  whether  the  complainant  is  to  take  subject  to 
those  trusts  and  limitations,  whatever  may  be  their  operation. 
It  is,  therefore,  a  question  of  construction  and  not  one  of  im- 
plication. 

i  am  of  opinion  she  must  take  upon  the  same  terms  and 
subject  to  the  same  trusts  and  limitations  as  the  other  daugh- 
ters ;  and  that  the  executors  are  trustees  for  her  as  well  as  for 
them. 
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The  court  then  went  into  an  enquiry  in  order  to  as- 
certain whether  the  son  of  the  testator  was  to  be  considered 
as  a  partner  with  the  father  in  matters  of  business,  but  as  this 
part  of  the  case  did  not  involve  any  points  of  general  interest, 
the  remainder  of  the  opinion  is  not  given. 


Smith  vs.  Smith. 


Temporary  alimony  and  money  to  carry  on  tba  rait  will  ba  allowed,  notwith- 
standing the  opposite  party  pntf  in  a  plea  denying  the  marriage, 


The  bill  in  this  cause  was  filed  by  the  wife  against  the  January  25, 
husband  for  a  divorce  a  mensa  et  thdro,  on  the  ground  of       1832. 
cruelty.    It  distinctly  set  forth  the  time  and  place  of  marriage  jmmonVm 
and  the  name  of  the  minister  who  officiated  at  the  ceremony,  pica  denying 
The  pleading  was  sworn  to.  marriage. 

An  application  was  now  made  for  temporary  alimony  and 
money  to  carry  on  the  suit 

The  defendant,  by  way  of  meeting  it,  read  his  plea,  sworn 
to9  which  unequivocally  denied  his  ever  having  been  married 
to  the  complainant    It  was  unaccompanied  by  any  answer. 

Mr.  Thomas  W.  Ckrke,  for  the  applicant 

Mr.  Charles  W.  Sandford,  for  the  defendant. 
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The  Vice-chancellor,  -  A  novel  question  is  presented 
here.  Although  the  defendant  denies  a  marriage  de  facto,  he 
has  not  denied  cohabitation,  or  living  together,  nor  the  great 
cruelty  set  forth  in  the  bill.  At  this  stage  of  the  suit,  I  do  not 
think  the  plea  sufficient  to  prevent  the  granting  of  the  applica- 
tion. In  Smyth  v.  Smyth,  2  Adams,  254,  the  court,  in  eflect, 
granted  temporary  alimony,  when  in  point  of  form  it  could  not 
allot  it  to  the  wife  until  the  fact  of  marriage  was  either  proved 
'or.confessed  by  the  husband.. 

I  shall  direct  a  reference  to  a  master  to  ascertain  the  amount 
which  ought  to  be  allowed,  according  as  the  circumstances  of 
the  defendant  may  appear  before  him. 


Ordered  accordingly. 


Cunningham  vs.  Fueebobh  and  Freeborn.(<z) 


Although  there  ii  a  general  denial  of  fraud,  yet  if,  upon  the  face  of  a  taut 
deed,  it. appears  intended  to  hinder  and  delay  creditors,  the  same  will  be  set 
aside. 
A  debtor  may  protect  his  accommodation  endorser  and  make  him  his  assignee* 
An  assignee's  not  having  signed  and  sealed  the  deed  of  trust  nor  entered  inte 
a  covenant  to  peiform  his  duty,  can  fie  no  ground  for  vitiating  the  instru- 
ment. 

When  a  deed  for  the  benefit  of  creditors  is  absolute,  Testing  the  properly  in  a 
trustee  and  ghing  the  creditors  rights,  (after  preferences,)  the  same  is  valid 
without  trn  necessity  of  the  creditors  signing  it. 

Although  such  a  deed  has  no  schedules  to  show  the  property  assigned,  nor  the 
names  of  the  creditors  nor  the  amount  of  debts*  yet  these  omissions  are  not, 
of  Jhemsilves,  sufficient  to  avoid  it.     In  some  cases,  when  taken  in  connec- 


i 

(a)  There  was  an  appeal  from  the  decision  in  this  case,  and  the 
decree  was  affirmed  by  the  Chancellor. 
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fjem  with  eireaaistenees,  it  might  be  otherwise.  In  the  present  cess);  all  this  1832* 

.  was  obviated  by  the  defendants  adding  tehedulei  to  their  answers.  *^*W 
When  a  debtor,  by  a  valid  deed  of  trust,  prefers  a  few  and  declares  the  balance  OUHNHttiHABt 

is  to  go  to  his  other  creditors,  a  judgment  creditor,  61inghis  bill  after  execu-  V. 

tion,  will  not,  by  his  diligence,  be  entitled  to  payment  immediately  after  FttEBBORff  / 

the  preferred  lew.    He  cannot  elect  the  trust. 


Thb  complainant  was  a  judgment  creditor  of  Thomas  January  24, 
Freeborn ;  and  after  execution  had  been  returned  nulla  bona,  1832# 
he  filed  his  bill.  In  which,  amongst  other  things,  it  was  alleged,  Dt}ytor  afWj 
that,  with  a  view  to  defeat  the  judgments  obtained  by  the  com-  Creditor, 
plainant,  the  defendant,  Thomas  Freeborn,  had  collusively  and  Truti  *•£ 
fraudulently  entered  into  an  arrangement  with  his  son,  George 
Freeborn,  and  made  and  executed  to  him,  without  consideration, 
st  pretended  deed  of  assignment  of  all  his  property,  under  the 
pretence  of  paying  some  debt  or  debts  alleged  to  be  due  by 
Thomas  Freeborn  to  George  Freeborn,  or  some  other  similar 
pretence;  but,  in  reality,  to  cover  and  protect  the  property  of 
Thomas  Freeborn  from  the  executions  of  the  complainant  and 
the  claims  of  his  other  creditors,  and  to  secure  it  for  the  sole 
or  partial  benefit  of  Thomas  Freeborn.  But,  of  the  time  when 
the  deed  was  executed,  or  the  kind,  nature  or  quality  of  it,  or 
whether  it  was  executed  to  more  than  one  pretended  assignee, 
or  the  avowed  purposes  for  which  it  had  been  executed,  or 
the  alleged  trusts  therein  specified,  or  the  number,  nature  and  ex- 
tent of  the  alleged  debts  of  Thomas  Freeborn,  or  the  true  nature, 
quantity  and  value  of  the  property  so  pretended  to  be  assigned 
or  owned  and  retained  for  his  own  use  and  not  assigned,  the 
complainant  Was  ignorant  and  prayed  a  full  discovery ;  and 
also  prayed  that  a  copy  of  the  said  assignment  and  all  other 
deeds  and  papers  purporting  to  assign,  sell,  convey,  exchange 
or  incumber  the  property,  since  the  time  of  his  indebtedness  to 
the  complainant  oomtnencad,  might  be  annexed  to  the  an- 
swers of  the  defendants. 

The  defendant,  Thomas  Freeborn,  by  his  answer,  admitted 

the  fects  m  relation  to  the  complainant's  judgments  against 

Mfci;  also,  hie  insolvency ;  and  stated  the  time  when  he  fairly 

believed  he  became  insolvent    He  denied  that  he  entered  into 

33 
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1832.       any  collusive  or  fraudulent  arrangements  with  the  said  George 

*J-~  ■"'      Freeborn  or  with  any  other  person ;  or  ever,  under  any  fraadu- 
MmiiiNOiiAM ,  . ;  /     i  ,        .  -"        •  i 

tm  lent  pretence  or  with  any  fraudulent  views  or  intention,  made 

{U190EJU  such  assignment;  that,  being  insolvent  and  anxious  to  pro- 
tect and  prefer  certain  of  his  creditors  whose  demands  were  of 
a  confidential  character,  and  which  he  had  a  right  to  do,  as  he 
was  advised  by  his  counsel,  he  did  execute  and  deliver  a  certain 
deed  of  assignment,  upon  the  consideration  apparent  on  the 
face  of  it,  of  certain  of  this  defendant's  property. 

The  answer  then  set  forth  a  copy  of  the  assignment/which 
bore  date  the  twenty-fifth  day  of  March  one  thousand  eight 
hundred  and  thirty.  It  was  made  between  the  said  Thomas 
Freeborn  of  the  first  part,  and  the  said  George  Freeborn  of  the 
second  part.  The  following  recitals  were  contained  in  it  :— 
44  Whereas  the  said  party  of  the  first  part  has  borrowed  from 
H  the  said  party  of  the  second  part  sundry  promissory  notes, 
44  payable  to  the  order  of  the  said  party  of  the  first  part,  amount- 
ing to  twenty-five  hundred  dollars  or  thereabouts,  which 
«  notes  are  now  held  by  the  Western  Insurance  Company  of 
44  the  village  of  Buffalo,  as  believed.  And  whereas  the  said 
14  party  of  the  second  part,  has  also,  for  the  accommodation  of 
44  the  said  party  of  the  first  part,  endorsed  a  note  drawn  by 
M  Curtis  Hitchcock  for  the  sum  of  one  thousand  dollars  or 
44  thereabouts,  now  held,  as  is  believed,  by  the  Mechanics'  Bank 
44  of  the  city  of  New  York."  The  party  of  the  first  part  then 
•grants  certain  lots  of  ground  in  the  city  of  TSfivr  York,  and  also 
assigns  all  his  foundry  apparatus  and  articles  of  trade  qndalso 
a  steamboat,  (subject  to  a  mortgage)  unto  the*  party  of  die 
second  part:  "In  trust  to  use  and  operate  with  the  first  de» 
M  scribed  premises  in  the  manner  heretofore  pursued  m  said 
44  establishment ;  and  to  sell  the  manufactured  articles;  and  to 
44  work  up  and  sell  the  unmanufactured  articles  as  rapidly  arthe 
44  same  can  conveniently  and  without  heavy  sacrifice  be  done ; 
44  nnd,  in  general,  to  sell  and  dispose  of  all  the  aforesaid  property 
44  as  soon  as  the  same  can  conveniently  and  judiciously  be  done. 
44  Secondly;  in  trust,  out  of  the  proceeds  of  said  property  or 
M  with  part  thereof,  to  pay  off  and  discharge  the  aforesaid  lia- 
bilities.    Thirdly;  after  discharging  the  above  liabilities,  * 
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"  trust  to  pay  off  and  discharge  certain  notes  and  endorsements        1892. 
H  loaned  to  or  made  "for  the  accommodation  of  the  said  party *T~m"    - 

*         »    Cufflt  INGHAM 

'*  of  the  first  part  by  Gideon  Freeborn,  by  Freeborn  and  Hitch-  t,. 

"  cock,  and  by  Curtis  Hitchcock,  to  the  extent  of  four  thousand  FREtBoair* 

"  one  hundred  dollars  and  no  lAore,  in  addition  to  the  note  of 

M  Curtis  Hitchcock,  endorsed  by  George  Freeborn,  hereinbe- 

41  fore  referred  to,  rateably,  in  proportion  to  the  responsibility 

44  of  each ;  provided,  however,  that  a  sufficient  sum  out  of  this 

44  third  trust  is  to  be  applied,  unless  they  otherwise  discharge 

44  the  same,  to  Freeborn  and    Hitchcock's  business-inote   for 

44  twelve  hundred  and  fifty  dollars,  made  payable  by  them  to 

44  the  said  party  of  the  first  part,  for  property  sold  them,  which 

44  note  had  been  transferred  and  is  now  held  by  the  Mercantile 

44  Insurance  Company  of  New  York.    Fourthly ;  in  trust,  after 

44  fulfilling  the  last  aforesaid  trust,  to  pay  off  the  notes  of  Fran- 

44  cis  O'Brien  to  the  extent  of  two  thousand  three  hundred  and 

m  fifty  dollars  and  no  more,  loaned  by  the  said  O'Brien  to  the 

44  said  party  of  the  first  part.    Fifthly;  after  paying  the  rea- 

m  sonable  expenses  of  executing  the  aforesaid  trusts,  to  distribute 

u  all  the  rest  and  residue  of  the  property  hereby  assigned  or  the 

44  proceeds  thereof  equally  among  the  other  creditors  of  the 

44  party  of  the  first  part,  according  to  the  amount  of  their  re- 

44  spective  debts." 

The  defendant  went  on  to  state,  that  the  assignment  was  not 
accompanied  by  any  schedule.  He  added  schedules  to  his  an- 
swer, setting  forth  the  debts  secured  by  the  assignment ;  the 
property  assigned,  and  his  book  accounts  and  notes;  and 
showed  how  the  assignee  had  entered  upon  the  trust. 

The  defendant  George  Freeborn,  by  his  answer,  denied  that 
Thomas  Freeborn,  with  any  of.  the  fraudulent  views  or  inten- 
tions stated  in  the  bill,  entered  into  any  collusive  or  fraudulent 
arrangements  with  this  defendant ;  or  ever  made  any  fraudulent 
assignment  to  him.  But  he  admitted,  that  the  assignment  before 
referred  to  was  made  to  him ;  and  he  set  out  a  copy  of  it,  He 
then  added, u  and  this  defendant  further  answering  says,  that  the 
44  debts  so  Secured  and  preferred  by  the  said  assignment  are  all 
44  just  and  true  and  bona  fide  due  and  owing  by  the  said  Thomas 
44  Fteeborn  to  the  persons  in  this  behalf  in  the  said  assignment 
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18&2.      «  mentioned  i  and  that  it  is  utterly  untrue  that  the  mid 

*"-*•'      M  ment  was  made  for  any  other  purpose  than  for  the  honest 

Vw  "  and  bona  fide  payment  thereof."    Tnis  defendant  annexed  ft 

tux%*orhi   schedule  to  his  answer,  containing  an  inventory  of  the  property 

assigned  to  him.   He  showed  he  had  taken  and  acted  upon  the 

trust:  and  stated  his  belief  that  the  property  had  improved  in 

value  in  his  hands. 

The  objections  taken  by  the  counsel  for  the  complainant  to 
the  deed  of  assignment  sufficiently  appear  in  the  opinion  of  the 
court  *  , 

Mr.  David  Graham  and  Mr.  David  Orakam  jr.  for  the  com- 
plainant. 


April  9. 


Mr.  John  Anthon,  for  the  defendants. 

Thx  Vicb-Chaxckiaob.  This  cause  has  been  beard  upon 
bill  and  answers. 

The  complainant  recovered  several  judgments  against  Tho- 
mas Freeborn,  one  of  the  defendants,  upon  promissory  notes ; 
and  issued  executions,  which  were  returned  unsatisfied. 

He  now  files  his  bill  and  seeks  for  payment  and  satisfaction 
out  of  property  covered  by  an  assignment  made  by  his  debtor 
on  the  twenty-fifth  day  of  March  one  thousand  eight  hundred 
and  thirty,  upon  the  allegation  of  its  being  fraudulent  and  void. 

The  answers  fully  deny  all  the  charges  of  fraud.  But  it  is, 
nevertheless,  contended  that  the  assignment,  as  set  forth  in  the 
answers,  bears  internal  evidence  of  fraud ;  and  this  is  the  ques- 
tion which  I  have  to  examine. 

By  the  Revised  Statutes,  and,  indeed,  ever  since  the  decision 
of  the  Court  of  Errors  in  the  case  of  Jackson  v.  Seward,  8 
Cowcn,  406,  (1&26.)  the  idea  of  fraud  in  law  as  distinct  from 
fraud  in  fact  is  done  away:  and  see  also  Jackson  v.  Peck,  4 
Wend.  300.  In  all  cases  arising  under  the  statute  against 
fraudulent  conveyances,  the  question  of  fraudulent  intent  is  now 
declared  to  be  a  question  of  fact  and  not  of  law ;  and  hence  it 
is  insisted,  on  the  part  of  the  defendants,  that  their  answers 
having  expressly  denied  that  the  assignment  was  made  with 
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any  of  the  fraudulent  views  charged  in  the  bill  or  from  any       1882. 
other  fraudulent  design  or  intention  whatever,    and  as  the       "" w  * " 
answers  are  not  replied  to,  the  question  is  as  much  at  rest  aa         r# 
if  the  alleged  fraud  had  been  negatived  by  the  verdict  of  a   frbeborii. 
jury- 
There  is  certainly  some  consideration  due  to  this  argument; 
but  yet  I  cannot  admit  it  to  be  conclusive :  for,  notwithstanding 
there  is  a  denial  of  fraud,  if  it  should  plainly  appear  upon  the 
face  of  the  instrument,  that  the  acts  of  the  party  are  inconsis- 
tent with  his  professions  of  fairness,  and  that  the  transaction 
was  intended  to  hinder  and  delay  his  creditors,  by  placing  the 
property  beyond  their  reach,  and  for  his  own  future  benefit,  I 
should  not  hesitate  to  set  aside  the  instrument  as  fraudulent. 

I  must,  consequently,  consider  the  objections  taken  to  the 
assignment  in  question. 

The  first  is,  that  the  assignee,  George  Freeborn,  is  not  a 
creditor.  It  appears,  the  assignee  had  made  and  loaned  to  the 
assignor  sundry  promissory  notes  payable  to  his  otder,  amount- 
ing to  two  thousand  five  hundred  dollars  qt  thereabouts,  which 
were  outstanding  in  the  hands  of  third  persons,  and  that  he  had 
also,  for  the  accommodation  of  the  assignor,  endorsed  another 
note  for  one  thousand  dollars,  then  in  the  possession  of  a  bank. 
These  liabilities  are  averred  to  be  a  part  of  the  consideration 
for  the  assignment  and  good  in  themselves,  and  it  is  one  of  the  * 

trusts  in  the  assignment  that,  out  of  the  proceeds  of  the  property, 
the  assignee  shall  pay  off  and  discharge  these  liabilities :  not, 
that  he  shall  receive  the  amount  as  a  creditor ;  but  that  he 
■hail  appropriate  the  funds  to  the  payment  of  the  notes :  thus 
creating  a  trust  for  the  benefit  of  the  holders  and  which  they 
could  at  any  time  enforce.  As  they  were  debts  arising  bona 
fide  and  which  the  assignor  was  bound  to  pay,  this  trust  is  surely 
good! 

As  to  the  next  objection — it  is  this:  that  the  assignee  has 
not  executed  the  assignment  nor  entered  into  any  covenant  to 
perform  the  trusts.  I  am  not  aware  of  any  case  where  the 
want  of  those  formalities  have  been  held  sufficient  to  vitiate  the 
transfer,  provided  it  was  made  in  good  faith.  It  is  true,  the  aa* 
signment  would  be  considered  a  dead  letter  or  merely  colorable, 
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183S.       if  the  assignee  did  not  accept  of  it  or  take  the  trusts  upon 
"— v~'       himself:  but  where  the  instrument  is  executed  and  delivered  to 

eOHNIHGHAlf         ,  .  ...  .  r  ■ 

^  and  is  accepted  by  the  assignee,  and  he  takes  possession  of  the 

raiiaoan.  property  and  enters  upon  the  performance  of  his  trusts,  (as  it 
appears  by  the  answers  has  been  done  in  the  present  case,)  he 
is  as  much  bound  to  a  faithful  performance  of  his  o)uty  and  to 
render  a  just  account  of  the  property  as  if  there  were  express 
covenants  to  that  effect ;  and  this  is  all  the  destuis  que  trust  or 
the  assignor  can  require. 

But  it  is  said,  the  creditors  have  not  acceded  to  or  become 
parties  to  the  assignment;  and, therefore,  it  is  void.  This  ren- 
ders it  necessary  to  look  a  little  more  particularly  into  the 
nature  and  object  of  the  assignment.  The  property  assigned 
consists  of  both  real  and  personal  estate,  principally  a  large 
manufacturing  establishment  and  iron  foundry;  and  the  trusts 
declared  are  to  this  effect:  the  assignee  is  "to  use  and  operate 

*  with  the  property  in  the  manner  before  pursued  in  the  estab- 
"  lishment,  and  to  sell  the  manufactured,  and  work  up  and  sell 
"  the  unmanufactured  articles  as  rapidly  as  the  same  can  conve- 
"  nienlly  be  done ;  in  general  to  sell  and  dispose  of  all  the  as- 

*  signed  property  as  soon  as  the  same  can  conveniently  and 
■  judiciously  be  done  f  then  (in  the  second,  third  and  fourth 
places)  to  pay  off  and  discharge  certain  notes  and  endorsements 

*■  loaned  to  or  made  for  the  accommodation  of  the  assignor  and 

outstanding,  being  liabilities  which  had  a  preference  by  die 
terms  of  the  assignment  and  were  to  be  paid  off  m  the  order 
mentioned ;  and  then,  which  was  the  fifth  provision,  after  pay- 
ing the  reasonable  expenses  of  executing  the  trusts,  to  distri- 
bute all  the  rest  and  residue  of  the  property  or  the  proceeds 
tfiereof  equally  amongst  the  other  creditors  according  to  the 
amount  of  their  respective  debts. 

These  are  the  provisions  of  the  assignment.  It  is  absolute 
in  its  terms ;  vests  the  property  in  the  assignee  unconditionally ; ' 
and  gives  the  creditors  a  perfect  right  to  come  in  and  take  ait 
equal  share  in  the  distribution  of  the  surplus,  after  the  preferred 
debts  are  satisfied,  without  requiring  a  discharge  of  the  debtor 
or  the  performance  of  any  condition  precedent  or  subsequent 
from  the  creditors.     The  terms  of  the  instrument  do  not  re- 
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quire  any  assent  on  their  part  to  make  it  valid.  The  right  of  1832. 
property  passed  and  vested  in  the  assignee ;  and  the  relation  v-^-*/ 
of  trustee  and  cestui  que  trust,  as  between  the  assignee  ana  ^ 

die  creditors,  was  at  once  constituted  so  that  the  assignor  could  rogFBoa* 
not  recall  the  deed :  Ellison  v.  Ellison,  6  Ves.  650 ;  Bunn  v. 
Winthrop,  \  J.  C.  R.  329 ;  Brooks  v.  Marbury,  1 1  WheaUm,  78. 
The  creditors  may  come  in  and  take  their  dividends  under  the 
assignment,  without  prejudice  to  their  claims  upon  the  assignor 
personally  for  any  balance ;  and  this  .right  being  left  to  them, 
they  cannot  complain,  so  long  as  the  law  tolerates  the  practice 
pf  preference  amongst  creditors. 

The  case  of  Garrard  v.  Lord  Lauderdale,  3  Sim,  1,  has  been 
referred  to  as  containing  principles  supposed  to  militate  against 
the  validity  of  this  assignment.  But  it  will  be  perceived,  upon 
an  examination  of  the  case,  that  it  contains  nothing  at  variance 
with  what  I  have  just  stated.  There,  the  deed  purported  to 
be  made  between  the  grantor  of  the  first  part,  the  defendants 
(trustees)  of  the  second  part,  and  the  several  persons  whose 
names  were  mentioned  in  a  schedule  as  creditors,  of  the  third 
part  The  creditors  had  not  executed  the  deed  or  conformed 
to  its  provisions ;  and  it  was  held,  after  the  death  of  the  grantor 
and  when  a  different  disposition  had  been  made  of  the  property, 
that  the  deed  could  not  be  enforced  by  the  creditors.  The 
decision  was  made  upon  the  authority  of  Walwyn  v.  Coutts,  of 
which  a  note  is  given  in  3  Meriv.  707 ;  and  a  full  statement  ap- 
pears at  page  14,  3  Sim.  In  this  last  mentioned  case,  a  biH 
was  filed  in  behalf  of  creditors  under  a  trust  deed,  by  which 
the  trustees  were  authorized,  "if  they  should  think  proper, bat 
a  not  otherwise,  and  at  the  request  of  the  grantor,  to  pay  such 
M  of  his  debts  as  they  should  consider  advisable  to  be  paid." 
The  deed  was  a  voluntary  one ;  and  the  terms  of  it  had  been 
varied  by  subsequent  deeds ;  and  the  court  refused  to  interfere 
or  to  enforce  it*  The  reasons  are  obvious:  the  deed  never  took 
effect;  no  rights  had  become  vested  under  it ;  they  remaned 
executory ;  and  being  without  any  consideration  moving  from 
the  creditors  (who,  it  appeared,  were  not  privy  to  the  making 
.of  the  deeds)  they  remained  subject  to  alteration  or  revocation 
by  the  grantors.  The  same  principles  are  to  be  found  in  Page 
v.  Brown,  4  Russ.  6. 
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1839.  Not  so,  however,  in  the  present  case ;  because,  here  the  deed 

s**v"*/      took  effect  and  the  assignee  stood  in  the  relation  of  a  creditor;, 

9m         so  that  such  a  privity  existed  between  the  debtor  and  the 

raxcaoax.    trustee  which  was,  of  itself,  a  sufficient  consideration  and  enough 

to  render  the  assignment  irrevocable. 

Several  other  objections  were  made  against  the  validity  of 
the  assignment;  such  as,  that  there  were  no  schedules  annexed 
to  show  the  particulars  of  the  property  assigned,  uor  the  names 
of  the  creditors,  nor  the  amount  of  the  debts.  Such  omissions 
have  never,  of  themselves,  been  held  sufficient  to  avoid  an  as- 
signment In  some  instances,  and  when  taken  in  connection 
with  other  circumstances*  they  might  be  considered  a  badge  of 
fraud.  Thus  in  Burdv.  Smith  4  Dallas,  76,  a  case  very  much 
relied  upon  by  the  counsel  for  the  complainant,  it  is  mentioned 
as  one  of  the  grounds  of  the  decision,  that  no  schedule  accom- 
panied or  followed  the  deed  of  trust  whereby  the  trustees 
could  know  to  whom  a  distribution  was  to  be  made.  This 
difficulty  is  obviated  in  the  present  case.  Here,  the  defendants 
have,  although  the  same  was  not  annexed  to  the  assignment, 
set  forth  a  full  inventory  of  the  property  and  a  list  of  all  the 
creditors,  with  the  amount  due  to  each.  Every  inference  of 
fraud  which  would  result  from  the  omission  is  repelled.  Another 
and  principal  ingredient  in  the  fraud  in  the  case  just  adverted 
to,  does  not  exist  in  the  present,  namely,  a  resulting  trust  to  the 
grantor  in  the  event  of  the  creditors  not  accepting  their  divi- 
dend in  discharge  of  their  debts  within  a  given  time.  This  has 
always  been  held  by  the  courts  of  our  State  sufficient  to  avoid 
the  instrument;  and  I  know  of  no  circumstance  short  of  it 
which,  at  the  present  day,  is  considered  ipso  facto  evidence  of 
fraud  arising  from  the  deed  itself. 

«  Upon  the  whole,  I  am  satisfied  there  is  not  enough*  apparent 
upon  the  face  of  this  assignment  to  justify  me  in  setting  it  aside 
as  fraudulent ;  and  the  fects  and  circumstances,  respecting  the 
execution  of  the  instrument  and  the  possession  and  manage- 
ment of  the  property  disclosed  by  the  answers  of  the  defeat 
tarts,  (which  stand  as  true,)  when  taken  in  connection  with 
the  assignment,  are  very  fer  from  making  out  a  case  ef  fraud 
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in  fact    I  cannot,  consequently,  interefere  with  the  assignment      1835. 
upon  the  ground  of  fraud.  "■  ~  ■-" 

A  second  point  made  by  the  complainant's  counsel  is,  that         v 
granting  the  assignment  to  be  valid  as  to  the  preferred  credi-  niBMBV.* 
tors*  there  are  sufficient  funds  left  to  satisfy  the  complainant's 
judgments,  and  he,  by  his  diligence,  has  entitled  himself  to  a 
preference  over  the  creditors  not  preferred.     It  is  difficult  to 
perceive  why,  if  the  assignment  is  valid  for  one  purpose,  it 
should  not  be  so  for  another.    If  it  be  competent  for  a  debtor 
to  assign  his  property  for  the  benefit  of  a  favored  and  preferred 
few  in  the  first  instance,  why  may  he  not,  in  the  next  place, 
secure  an  equal  distribution  of  the  residue  amongst  his  credi- 
tors at  large?    Indeed,  a  contrary  proposition  cannot  be  main- 
tained for  a  moment.    It  would  be  idle  to  say, "  the  assignment  * 
"  shall  not  be  disturbed  to  the  prejudice  of  the  preferred  credi- 
"  tors,  but  the  order  of  payments  as  respects  those  who  are  not 
"  preferred,  who  are  to  take  pari  passu,  shall  be  broken  up 
"  and  the  provisions,  of  the  assignment,  as  to  them**  be  de- 
u  stroyed." 

I  must  declare  the  provisions  of  the  assignment  are  to  be 
in  no  respect  varied  in  behalf  of  the  judgment  creditor. 


Upon  the  ♦court's  giving  the  above  opinion,  the  counsel  for 
the  complainant  suggested,  there  might  be  property  belonging 
to  Thomas  Freeborn  which  was  not  covered  by  the  assignment 
An  order  of  reference  to  a  master  was  accordingly  made,  in 
order  to  ascertain  the  feet ;  and  all  further  directions,  as  to  any 
equities  arising  therein  and  as  to  costs  against  Thomas  Free- 
born, were  reserved* 

It  was  decreed  that  the  bill  should  be  dismissed  as  against 
the  defendant  George  Freeborn,  with  costs. 
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Bmardus  and  others  vs.  Claub  and  other*. 


Although  the  infinity  of  a  testator  is  passed  upon  oy  a  surrogate  and,  on  atf 
appeaf  from  hit  decision,  the  Chancellor  determines  against  the  will,  still  it 
it  only  eoncliutTe  as  regards  the  personal  estate.  The.  question,  whether 
there  it  a  derise  of  the  real  estate  or  not,  remains  open  and  can  only  be  set 
at  rest  through  an  issue  or  a  trial  at  law. 

Therefore,  in  such  a  case,  no  partition  can  he  had  pending  this  question. 


January  31, 
1832. 

WW  of  real 
and  personal 
estate. 
Surrogate's 
powers. 


The  bill  in  this  cause  was  filed  for  partition  of  the  real  estate 
of  which  John  Fisher  of  Brooklyn,  Kings  county,  died  seized. 
.The  matter  came  up  on  bill  and  answer. 

The  deceased,  John  Fisher,  had  made  a  will,  which  the 
surrogate  of  King's  county  admitted  to  probate.  On  an  appeal 
to  the  Chancellor,  the  surrogate's  decision  was  reversed,  upon 
the  grounds  of  insanity  and  restraint  The  particulars  of  the 
case  are  reported  in  1  Paige9  s  C.  JR.  177.  The  decree  of  the 
Chancellor  still  remained  in.  full  force.  • 

The  complainants  insisted,  that  the  circumstances  made  out 
a  case  of  complete  intestacy.  On  the  other  hand,  the  defen- 
dants, Lemuel  Sawyer  and  wife,  denied  the  intestacy  as  alleged; 
and  they  set  up  the  instrument  as  .a  subsisting  will,  under  which 
the  latter  claimed  to  be  devisee  of  $e  real  estate.  They  in- 
sisted, that  neither  the  order  of  the  surrogate  nor  the  decree 
of,  the  court  of  Chancery  which  reversed  it,  had  any  effect 
whatever  in  establishing  or  invalidating  the  will  as  respected 
the  leads,  and  only  affected  the  personal  property. 

Mr.  Samuel  Sherwood,  for  the  complainants. 

a 
Mr.  David  &  Jones,  for  the  defendants. 


Tm  Vxcs-Chakcsllor.    The  question  before  the  Chan- 
cellor was,  whether  the  will  of  John  Fisher  was  valid  as  a 
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will  of  personal  property  only  ?  Now,  the  point  is,  whether  18M. 
it  is  good  as  a  will  to  pass  real  estate.  It  is  true,  that 
both  of  these  depend  upon  the  same  state  of  facts  and  circum- 
stances :  the  mental  capacity  of  the  testator.  Nevertheless, 
the  decision  of  them  confessedly  belongs  to  different  tribunals* 
and  would  have  to  be  determined  by  a  different  course  of  pro* 
ceeding  and  mode  of  trial  In  England,  the  first  is  confided 
to  the  ecclesiastical  courts ;  and  under  our  system,  it  is  left  to 
surrogates.  While  the  latter,  both  here  and  in  England,  is 
determined  in  the  common  law  courts.  The  jurisdictions  have 
always  been  kept  distinct  Each  tribunal  pursues  its  own  ap- 
propriate method  of  investigating  the  facts :  per  Savage,  C.  J. 
in  Rogers  v.  Rogers,  %  Wend.  R.  515.  And  hence  it  is  that, 
whenever  the  execution  of  a  will  concerning  lands  is  impeach; 
ed  in  chancery,  the  uniform  practice  is  to  send  it  to  a  trial  at 
law  before  this  court  will  decree  for  or  against  its  validity. 

The  jurisdiction  which  pertains  to  the  ecclesiastical  courts 
in  England,  was,  with  us,  after  the  revolution,  vested  in  a  court 
of  probates  (1  Greenl.  ed.  .18,  sec.  3 ;)  and  afterwards,  in  sur- 
rogates, with  a  right  of  appeal  to  the  judge  of  probates.  This 
was  an  exclusive  jurisdiction  (1  Rev.  Laws  of  1813,  444,  sec. 
1, 32*)  When  this  court  was  abolished,  the  appeal  was  given 
to  the  Chancellor;  and  it  was  declared  he  should  have  thereto 
all  the  powers  and  jurisdiction  then  possessed  by  the  judge  of 
the  court  of  probates  (6  vol.  Laws  of  N.  Y.  b.  63.)  The  ap- 
pellate power,  thus  conferred,  extended  no  further  than  to  the 
affirmance  or  reversal  of  the  orders  of  the  surrogate ;  and; 
consequently,  applied  only  to  the  testament  as  a  will  of  personal 
estate.  Beyond  this,  the  decision  could  have  no  effect:  because, 
the  exercise  of  the  original  or  appellate  power  did  not  require 
an  investigation  into  the  circumstances  of  its  execution  as  a 
will  of  real  estate  nor  any  notice  to  those  who  were  interested 
in  the  latter.  And  if  they  should  happen  to  be  the  parties  be- 
fore the  surrogate,  it  is  rather  owing  to  accident  than  to  any 
requirements  of  law.  Besides,  the  laws  have  always  pointed. 
out  a  different  course  of  proceeding,,  and,  until  the  Revised 
Statutes,  a  different  tribunal,  whenever  a  will  concerning  real 
estate  was  required  to  be  proved;  and  even  under  the  Revised 
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Statutes,  with  the  additional  authority  there  conferred  upon 
surrogates,  the  mode  of  proceeding,  to  prove  a  will  of  real  es- 
tate, is  different  from  that  of  a  will  of  personal  property. 

These  considerations  induce#me  to  think,  that  neither  the 
decision  of  the  Chancellor  upon  the  appeal,  any  more  than  the 
determination  of  a  surrogate  in  the  first  instance,  can  be  regard* 
ed  as  binding  and  conclusive  upon  the  parties,  when  die  will 
is  brought  forward  as  a  devise  of  real  estate.  The  point  was 
not  passed  upon  as  such  by  the  Chancellor,  and,  it  was  not 
competent  for  the  surrogate  or  the  Chancellor  sitting  on  the 
appeal  to  adjudicate  upon  it 

These  views  of  the  case  are  abundantly  supported  by  au- 
thority, although  it  may  lead  to  an  anomaly  of  this  sort:  that 
a  will  containing  a  disposition  of  both  real  and  personal  estate 
which  is  set  aside  by  a  surrogate  on  account  of  the  insanity  of 
the  testator,  can,  nevertheless,  be  established  as  a  valid  will  in 
a  court  of  law  so  far  as  the  real  estate  is  concerned.  If  there 
be  any  absurdity  in  this,  it  is  one  which  has  long  been  perceiv- 
ed but  never  remedied.  Montgomery  v.  Clark,  2  AtL  878,  was 
a  case  where  a  verdict  at  law  had  been  obtained  against  the 
validity  of  a  will  as  it  respected  the  real  estate  on  the  ground 
of  insanity.  A  motion  was  then  made  to  compel  the  defendant 
Clark,  one  of  the  trustees  and  an  executor,  to  pay  into  court 
the  moneys  received  from  the  personal  estate  and  to  restrain 
him  from  receiving  any  more.  The  executor  insisted,  that  he 
was  still  at  liberty  to  support  the  will  in  the  ecclesiastical  court. 
Lord  Hardwicke  acknowledged  it  to  be  a  great  absurdity,  bat 
said,  it  was  not  in  the  power  of  the  court  to  interpose  so  as  to 
stop  the  proceedings  in  the  ecclesiastical  court,  and  all  he  could 
do  was  to  express  a  wish  that  the  legislature  would  find  a  re- 
medy. It  is  true,  as  has  been  remarked  in  the  present  case,  it 
does  not  distinctly  appear  whether  the  defendant  was  a  party 
to  the  trial  at  law,  although  the  case  shows  he  was  a  trustee  as 
well  as  an  executor;  and  if  not  a  party,  then,  it  is  said,  the 
verdict  would  not  bind  him.  But  the  next  case  to  which  I 
shall  refer  will  show,  that  it  makes  no  difference  whether  the 
parties  are.  the  same  in  the  two  courts  or  not  I  allude  to  the 
recent  case  of  Clark  v.  Dew,  I  Rust.  $M.  KM.    There,  a 
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motion  was  made  on  behalf  of  the  plaintiff,  Clark,  for  the  ap*  1832. 
pointment  of  a  receiver  of  real  estate,  which  he  claimed  to  be 
entitled  to  by  the  will  of  his  deceased  uncle.  The  bill  was 
filed  against  Mrs.  Dew,  the  heiress  at  law,  for  the  purpose  of  clabkb. 
establishing  the  will  and  carrying  certain  trusts  of  the  devised 
real  estate  into  execution;  and  it  prayed  an  issue  of  devisavit 
tel  non  to  try  the  validity  of  the  wfll.  This  will  had  been 
contested  as  to  the  personal  estate  in  the  prerogative  court 
and  court  of  delegates;  and  where,  after  a  long  litigation  in  * 

relation  to  the  alleged  insanity  of  the  testator,  it  had  been  fi- 
nally decided  by  two  successive  judgments  to  be  invalid  as  a 
will.  See  the  case  reported  in  3  Addams'  Eccks.  R.  79,  and 
1  Haggard**  Eccks.  R.  31 1.  These  proceedings  were  set  up 
by  Mrs.  Dew  in  her  answer  as  sufficiently  establishing  the  in- 
validity of  the  will  and  her  rights  as  the  testator's  next  of  kin 
and  heiress  at  law;  and,  upon  these  grounds,  she  resisted  the 
notion.  The  matter  was  argued  by  the  ablest  counsel ;  but 
it  Was  not  pretended  that  the  judgments  of  the  ecclesiastical 
oourts,  finding  the  will  "  to  be  inoperative  by  reason  of  the  tes- 
*  tator's  incapacity,  was  entitled  to  any  other  consideration 
u  than  as  showing  it  to  be  *  in  the  highest  degree  unlikely'  that 
"  an  appeal  to  a  jury  upon  that  point  would  be  attended  by  a 
44  different  result"  And  Lord  Lyndhurst,  in  deciding  upon  the 
notion,  puts  it  upon  the  ground  of  the  plaintiff's  title  being  in 
dispute;  observing,  that  the  only  question  to  be  tried,  in  order 
to  determine  the  point,  was  the  sanity  of  the  testator.  *  This 
question,  however,  he  goes  on  to  say,  had  been  already  fully 
investigated  as  far  as  regarded  the  personal  estate  and, although 
the  result  was  not  conclusive  as  to  the  property  claimed  by  the 
plaintiff  the  contest  lay  between  the  same  parties  and  the  result 
of  those  proceedings  was  such  as  to  furnish  no  reasonable 
ground  for  believing  the  plaintiff  would  succeed  when  he 
brought  the  will  before  the  proper  tribunal  on  an  issue  at  law. 
He,  therefore,  and  in  the  exercise  of  his  discretion,  denied  the 
motion  for  a  receiver  over  the  real  estate.  This  is  a  strong 
ease  and  seems  to  me  to  put  the  question  we  are  considering 
very  much  at  rest  It  shows  clearly,  how  the  judgments  of  the 
ecdessiastical  courts,  in  relation  to  the  validity  of  wills,  have 
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not  the  extensive  and  conclusive  effect  which  has  been  conten- 
ded for.  And  I  think  the  reason  is  very  fairly  given  by  Ch. 
Baron  Yelverton,  in  Hume  v.  Burton,  1  Ridg.  P.  C.  277,  where 
he  observes,  (by  way  of  elucidating  his  opinion  upon  the  sub- 
ject he  was  considering,)  "  no  two  acts  can  be  supposed  to  be 
"  more  intimately  connected  with  each  other,  both  in  unity  of 
u  time  and  of  assurance,  than  a  will  of  real  and  personal  es- 
"  tate  written  upon  one  and  the  same  piece  of  paper  and  sub- 
"  scribed  by  one  and  the  same  signature.  And  yet  it  is  clear 
44  law,  that  though  the  probate  of  such  will. is  conclusive  evi- 
M  dence  of  the  sanity  of  the  testator  to  make  such  will,  yet  it  is 
*  by  no  means  conclusive  evidence  of  fris  capacity  to  dispose 
"  of  his  real  estate — and  why?  because  the  capacity  of  the 
44  party  to  do  the  two  acts  is  triable  by  different  jurisdictions." 
It  only  remains  for  me  to  advert  to  the  case  of  Vanderheyden  v. 
Reid,  Hopk.  C.  R.  408,  which  was  an  appeal  from  a  surrogate 
who  had  admitted  a  will  to  probate  where  the  sanity  of  the 
testator  was  controverted.  The  point  raised  and  discussed 
before  Chancellor  Sanford,  and  upon  which  thd  cause  there 
turned,  was,  whether  an  issue  could  be  awarded  incases  of 
this  description  coming  up  on  appeal  He  held  it  was  compe- 
tent for  the  court  to  direct  an  issue  in  such  cases — that  such  a 
course  would  avoid  the  incongruity  which  the  decisions  of 
different  tribunals  might  produce  in  relation  to  the  same  will. 
His  decision  was  appealed  from  and  reversed:  but  not  upon  the 
merits :  5  Coweris  R.  720.  I  am,  therefore,  not  justified  in 
considering  his  conclusion  erroneous.  Nor  do  I  perceive  any 
thing  in  the  principle  of  the  decision  at  variance  with  the  views 
which  I  have  taken.  According  to  these  views,  the  question, 
whether  there  is  a  devise  of  the  real  estate  or  not,  remakfc 
open — is  by  no  means  conclusively  settled — and,  pending  this 
question,  no  decree  can  be  made  for  partition:  for,  if  the  wfll 
should  be  established,  then  Mrs.  Clarke  will  hate  no  title  to  the 
lands. 

The  pleadings  in  the  cause  show,  that  another  suit  is  depend- 
ing in  this  court  upon  a  bill  filed  to  set  aside  the  will.  This 
must  determine  the  controversy,  In  the  mean  time,  according 
to  Wilkin  v.  Wilkin9lJ.  C.  R.  Ill,  the  present  suit  can  be  rc- 
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tained,  with  liberty  to  proceed  upon  it  if  the  will  should  be  set  1SB2. 
aside  in  this  court;  but  I  think  it  must  be  upon  payment  of  the  *-*—* 
costs  of  this  hearing.  soldbt 

B* 

Order  accordingly. 


Goldby  and  another  vs.  Becker. 


A  bill  of  discorery  to  aid  a  init  at  law,  although  th*  sum  in  cootroToriy  is 
andtr  one  hundred  dollar*,  will  be  sustained. 


An  action  had  been  brought  by  the  defendant  against  the  February  6, 
complainants  in  the  marine  court  of  the  city  of  New  York  to       1832. 
recover  ninety-nine  dollars  and  fifty  cents  upon  a  promissory  j.  K^jf^i 
note.    The  latter  filed  a  bill  of  discovery  to  aid  their  defence  Minor  court 
at  law,  and  required  the  defendant  to  answer  upon  an  allegation 
of  usury.  'An  injunction  was  also  obtained,  which  restrained  ^ 
the  proceedings  in  the  marine  court  until  an  answer  could  be 
put  in  to  the  bill.    A  motion  was  made  to  dissolve  the  in- 
junction; and  the  principal  point  relied  upon  was,  a  want  of 
jurisdiction :  inasmuch  as  the  Revised  Statutes,  vol.  2,  p.  173, 
sec*  37,  declared  the  court  of  Chancery  had,  in  no  case, 
jurisdiction  where  the  amount  in  dispute  did  not  exceed  One 
hundred  dollars. 

Mr.  O.  White,  for  the  defendant. 

Mr.  J.  RadcHff,  for  the  complainants*. 

The  Vice-Chawcillor.  A  mere  bill  of  discovery  m  aid  of 
a  suit  at  law  is  not  within  the  statute  requiring  a  bill  concerning 
property  to  be  dismissed,  where  the  matter  in  dispute,  exclusive 
of  costs,  does  not  exceed  the  value  of  one  hundred  dollars. 
Under  the  statute  relating  to  the  interest  of  money,  1 A  &  p. 
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1882.  7?  1,  a  defendant  is  bound  to  make  answer  upon  any  HB  filed 
for  the  discovery  of  any  sOm  of  money,  goods  or  things  in 
action  taken,  accepted  or  received  in  violation  of  the  provisions 
ravATOXNE.  of  such  statute :  notwithstanding  the  smallness  of  the  amount 
The  motion  must  be  denied;  but  as  it  is,  perhaps,  a  new  point* 
I  shall  not  give  costs.  No  harm  will  be  done  by  withholding 
them  at  this  time.  The  defendant  will  be  entitled  to  these,  as 
well  as  to  the  costs  of  putting  in  his  answer,  whenever  it  is 
perfected.  , 


Devaucehb  vs.  Devaucen b  and  others. 


Papon  used  upon  an  application  for  a  writ  of  assistance  and  for  other 
lief,  wbora  a  decree  had  directed  a  reconveyance  of  an  estate  and 
■ton  to  be  given  and  which  were  refined. 


February  6       The  decree  in  this  case  had  set  aside  a  deed  conveying 

1832.    ,  real  estate  in  the  village  of  Brooklyn,  and  directed  the  defea- 

"  ';1'      dants  to  reconvey  the  property  to  the  complainant  and  give  up 

Writ  of  aifit.  possession.    They  had  made  default  in  doing  so ;  and  Mr.  David 

lance.  Graham,  on  the  part  of  the  complainant,  now  moved  for  a 

Attachment,    ^ft  0f  assistance  and  for  such  other  relief  as  the  court  might 

*ee  proper  to  grant  • 

The  motion  was  founded  upon  the  following  documents : 

Notice  of  the  motion  and  affidavit  of  personal  service  of 
a  copy  of  the  same  and  of  the  other  papers; 

A  certified  copy  of  the  decree; 

Certificate  of  the  enrolment  of  the  decree; 

Dead  of  reconveyance,  approved  of  by  a  master; 

Affidavit  showing  a  demand  of  possession  and  execution 
of  the  deed  of  reconveyance  and  refusal  to  do  either. 
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The  Vic»»Cancrllor.    Take  a  writ  of  assistance;  and       Ittl* 
let  an  attachment  issue,   in  case  the  deed  be  not  executed 
within  ten  days* 


fc'imairov 
v. 

LOBULAR!). 


If'DsRMirr  and  Van  Hoo$,  acting  executors  of  Judah,  de- 
ceased, and  others  vs.  Lorillaju?. 


The  Revised  Statutes  (2R.  S.  109  sec.  66 ;  104,  sec.  25,)  requiring  six  weeks 
advertising,  Sic.  upon  a  sale  of  real  estate  by  ao  executor  for  payment  of 
debts  and  legacies,  in  pursuance  of  the  authority  given  by  a  will,  applies 
only  -when  the  will  is  silent  as  to  the  manner  of  sale. 

Where  executors  had  power  to  sell,  in  order  to  meet  legacies,  "  at  such  tins 
•*  and  in  such  manner  as  to  them  should' seem  most  advantageous"  and  they  sold 
upon  an  advertisement  of  three  weeks :  Held,  to  be  a  valid  sale. 

In  construing  a  statute,  (he  intention  of  the  law -giver,  when  once  ascertained, 
is  to  prevail  over  the  literal  sense,  of  the  words  wbioh  are  used.  Such  in- 
tention is  to  be  gathered  from  a  consideration  of  all  parts  of  the  statute  taken 
together.  This  may  be  presumed  according  to  the  necessity  of  the  matter 
and  of  that  which  is  consonant  to  reason  and  good  discretion. 


This  cause  came  up  on  bill  and  answer.     The  only  question  Febnwry  6, 
for  the  court  to  decide  was,  whether; since  the  Revised  Statutes,        *832- 
executors  of  real  estate,  having  discretionary  power  to  dispose  Validity  of 
of  it  by  the  will,  could  make  a  valid  sale  by  auction  short  of  a  9ate  by  execu- 
six  weeks  advertisement.  p1***  ^* . 

Moses  Judah,  the  testator,  made  his  will  in  the  month  of  0j  statute. 

April,  one  thousand  eight  hundred  and  thirty-one.   He  disposed 

of  all  his  property  in  pecuniary  legacies,  and  thereby  rendered 

it  necessary  to  convert  his  real  estate  into  money.    To  meet 

this  intention,  the  will  contained  the  following  clause :  "  I  direct 

"  and  order  that  my  executors  hereinafter  named  or  the  sur- 

u  vivors  and  survivor  of  them,  shall,  at  such  time  and  in  such 

u  manner  as  to  them  shall  seem  most  advantageous  to  my  estate, 

44  sell  and  dispose  of  all  or  any  part  of  my  real  estate  where- 

«  soever  situate ;  and  to  make  and  execute  to  the  purchaser  or 

M  purchasers  thereof  good  and  sufficient  deed  and  fleeds  for 
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1832.  I  am  satisfied  this  consequence  could  not  have  beeh  intended, 

by  the  legislature.  It  is  true  that  powers,  as  they  existed  at 
common  law,  are  abolished;  and  the  creation,  construction  and 
eiecution  of  present  powers  are  now  subjects  of  statutory 
regulation.  But  the  right  to  create  a  power  by  last  will  and 
testament  is  expressly  declared.  The  statute,  after  providing 
that  any  unnecessary  formalities  in  the  execution  of  them  or 
mere  nominal  conditions  annexed,  which  evince  no  intention  of 
actual  benefit  to  the  party  to  whom  or  in  whose  favor  they  are 
to  be  performed,  may  be  overlooked  arid  disregarded,  directs 
that  the  intentions  of  the  grantor  of  a  power,  as  to  the  mode, 
time  and  conditions  of  its  execution,  shall  be  observed,  subject 
to  the  right  of  this  court  to  supply  a  defective  execution  in 
certain  enumerated  cases :  I  K  S.  736, 737. 

It  is  certain,  therefore,  that  in  no  part  of  die  Revised  Statutes 
(and  they  are  to  be  taken  and  construed  as  if  every  portion 
was  made  at  the  same  moment  of  time)  is  it  meant  to  render 
nugatory  any  power  properly  granted  or  to  defeat  the  intentions 
of  the  grantor  in  any  essential  particular.  Indeed,  the  section 
under  consideration  evidently  presupposes  and  admits,  that  all 
powers  to  executors  for  the  sale  of  real  estate  may  be  executed 
by  them  and  are  to  be  performed  in  pursuance  of  the  authority 
given.  If  it  had  been  intended  that  no  testator  should  confer 
a  power  of  sale  upon  his  executors,  except  such  as  should  be 
carried  into  effect  by  a  particular  course  of  proceeding  pre- 
scribed by  law,  the  legislature  would  have  declared  it  in  terms; 
but  this  tbey  have  not  done.  No  such  restriction  has  been 
imposed;  and  powers  must  be  executed  in  the  manner  pointed 
out  in  the  will  where  it  is  explicit  on  the  subject 

What  then  is  to  become  of  the  statute?  Is  it  to  remain  a 
dead  letter?  A  construction,  in  my  opinion,  can  be  given  to  it 
which  will  leave  it  effectual  for  all  the  useful  purposes  for 
which  it  was  designed:  and  that  is,  to  regulate  sales  where  no 
directions  to  the  contrary,  nor  discretionary  instructions  are 
given  by  the  will.  In  this  point  of  view  the  section  is  made  to 
read  thus:  sales  of  real  estate  by  executors  in  pursuance  of 
the  authority  given  by  any  will  shall  be  made,  when  not  ether- 
wise  directed,  required  or  indicated  by  the  authority  itself,  upon 
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like  notice,  &c.  as  before  prescribed.  .  I  think  this  is  the  true        1832* ' 
reading  and  the  one  which  ought  to  be  adopted. 

The  rules  in  regard  to  the  exposition  and  construction  of 
statutes  fully  justify  me.  The  intention  of  the  lawgiver,  when 
once  ascertained,  is  to  prevail  over  the  literal  sense  of  the  words 
•which  are  used.  Such  intention  is  to  be  gathered  from  a  con- 
sideration of  all  parts  of  the  statute  taken  and  compared  to- 
gether; and  it  may  be  presumed  according  to  the  necessity  of 
the  matter  and  from  that  which  is  consonant  to  reason  and 
good  discretion :  1  PlowcL  205 ;  1  Kent's  Com.  432. 

From  these  considerations  it  is  manifest,  that  the  introduction 
of  this  new  provision  into  the  Revised  Statutes  could  not  have 
been  intended  to  interfere  with  the  acknowledged  right  of  a 
testator  to  grant  &  power  which  was  to  be  executed  according 
to  his  directions  by  his  executors.  It  can  only  apply  and  govern 
an  the  sale  of  property,  where  it  is  to  be  made  for  the  purpose 
of  paying  debts  and  legacies  and  when  the  will  is  silent  as  to  the 
manner  of  sale  and  does  not  require  (as  in  the  present  case) 
the  executors  to  be  governed  by  their  own  judgment  and  dis- 
cretion as  to  the  time  and  place  of  sale. 

My  opinion,  therefore,  is,  that  the  executors  having  sold  at 
such  time  and  in  such  manner  as  they  deemed  most  advanta- 
geous, for  so  I  must  take  the  fact  to  be,  the  sale  is  to  be  con- 
sidered a  regular  and  valid  one,  made  in  pursuance  of  th» 
authority  in  the  will  and  sufficient  to  vest  in  the  defendant  so 
far  a  good  title. 

If  no  other  objections  exist,  I  shall  at  once  decree  a  specific 
performance. 
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Mason  vs.  Mason.(<x) 


The  propensity  to  drink  to  intoxication  is  riot,  of  itself,  aground  for  dyrorcs^ 

a  mensa  et  ihoro. 

If  the  consequences  of  intoxication  produce  bodily  injury  or  endanger  the 
wife's  personal  safety,  there  the  court  will  interfere. 

Occasional  sallies  of  passion,  from  whatever  cause,  do  not  amount  to  legal 
cruelly,  so  long  as  there  is  no  threat  of  bodily  harm. 

To  constitute  saoilia  of  the  civil  law,  bodily  injury  or  on  act  of  personal 
violence  is  not  necessary.  It  is  made  out,  if  there  be  a  series  of  unkind 
treatment,  accompanied  by  words  of  menace  creating  a  reasonable  appre- 
hension that  bodily  injury  may  result  to  the  wife,  unless  prevented.  Still, 
the  causes  fur  apprehension  mui-t  be  weighty  and  show  an  impossibility 
that  the  duties  of  the  married  life  can  be  di>charged.  \ 

ftir  William  Scott's  definition  of  legal  cruelty  given  and  sanctioned. 


My  50, 
1831. 

Divorct  a 
mensa  et 
tkoro. 


Bill  by  the  wife  against  her  husband  for  a  divorce  a  mensa 
el  tkoro  on  account  of  alleged  cruelty. 

Amongst  other  things,  the  bill  showed,  that  after  the  marriage 
of  the  complainant  and  defendant  and  before  the  settlement 
thereinafter  mentioned,  her  husband  had  been  once  absent  four 
or  five  years,  and  was  in  the  habit,  afterwards,  of  being  absent 
for  months  at  a  time,  under'pretence  of  business ;  and  that  to 
guard  against  accidents  and  provide  a  maintenance  for  complai- 
nant, by  an  instrument  dated  the  first  day  of  December  one 
thousand  eight  hundred  and  twenty-three,  he  vested  in  trustees 
one  hundred  shares  of  United  States  Bank  stock,  upon  trust 
to  receive  and  pay  the  interest  and  dividends  to  the  complainant 
during  their  joint  li^es,  and  after  his  death,  to  her  during  her  life 
or  widowhood,  but  to  cease  at  the  termination  of  either ;  that  on 
the  fourth  day  of  November  one  thousand  eight  hundred  and 
twenty-four  she  gave  birth  to  a  fejnale  child,  then  living,  and 
then  and  ever  since,  its  birth  under  the  complainant's  charge ; 


(a)  There  was  an  appeal  to  the  Chancellor  in  this  case ;  but  the 
decision  of  the  Vice-chancellor  was  affirmed. 
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that  notwithstanding  her  husband's  cruelty,  she  was  always 
obedient  and  faithful  from  the  time  of  their  marriage  to  that  of 
their  separation,  which  conduct  on  her  part  would,  she  hoped) 
have  entitled  her  to  kindness  on  his ;  that  her  husband,  on  the 
contrary,  had  been  for  two  years  in  intemperate  habits  and  in 
the  practice  of  cruelty  to  her,  especially  when  intoxicated,  so 
much  so  as  to  endanger  the  complainant's  life  and  safety,  not 
only  threatened  violence,  but  actually  committed  it,  and  re- 
peatedly and  at  that  time  threatened  to  deprive  her  of  her 
child,  and  particularly  on  the  tenth  day  of  November  one 
thousand  eight  hundred  and  twenty-four,  six  days  after  the 
birth  of  her  child,  threatened  to  carry  the  child  to  North  Caro- 
lina, and  was  so  abusive  in  his  language  and  outrageous  in  his 
behaviour  as  to  alarm  and  agitate  her  to  a  dangerous  degree ; 
that  the  next  day  and  daily  for  two  weeks  thereafter  he  behaved 
more  brutally  still,  and  was,  during  that  period,  almost  entirely 
intoxicated ;  that  he  left  New  York  in  the  December  following, 
and  did  not  return  until  the  fourth  day  of  July  one  thpusand  eight 
hundred  and  twenty-five ;  his  habits  of  in  toxication  still  continued ; 
and  on  the  first  day  of  September  in  the  same  year  he- was  so 
violent  and  abusive,  that  the  complainant  fled  with  her  child  for 
safety  to  her  father's  house,  where,  through  fear,  she  was 
thrown  into  a  severe  fit  of  sickness ;  that,  subsequently,  and 
until  he  left  New  York'  in  the  fall  of  one  thousand  eight  hun- 
dred and  twenty-five,  his  conduct  was  the  same ;  that  in  June 
one  thousand  eight  hundred  and  twenty-six  he  returned  to  New 
York,  conducting  himself,  except  during  a  short  period  of  sick- 
ness, with  (if  possible)  more  brutality  than  ever,  until  the 
beginning  of  October,  (same  year,)  even  threatening  her  life; 
that  on  the  fifth  of  said  month  of  October  he  caught  her  by  the 
throat  and  attempted  to  choak  her,  in  which  he  was  prevented 
by  her  screams ;  that  on  the  eighth  day  of  the  said  month,  he 
took  the  child  from  the  house,  under  pretence  of  walking;  that 
the  complainant,  apprehensive  of  his  design,  went  along,  but 
was  abused  again  by  the  defendant,  who  said,  he  meant  to  take 
the  child  to  Philadelphia,  but  complainant  got  possession  of  it 
about  nine  o'clock  at  night  and  fled  to  a  friend's  house,  and 
next  morning  took  board  for  herself  and  child  in  a  private  family, 


1631. 

MA60H 
MASOIV. 


z99 


CASES  IN  THE 


1831. 


where  she  had  ever  since  resided;  that  all  the  instances  ol 
cruelty  enumerated  took  place  in  the  city  of  New  York ;  that 
in  consequence  of  such  conduct  the  complainant  deemed  it 
improper  to  cohabit  with  him ;  and  that,  from  his  habits  and  the 
child's  tender  age,  he  was  an  improper  gurdian  for  the  same ; 
that  since  the  separation,  he  had.  frequently  threatened  to  take 
away  the  child,  which  she  was  fearful  he  would  do  unless  re- 
strained by  the  court. 

The  bill  concluded  with  a  prayer  for  an  injunction  to  restrain 
the  defendant  from  taking  or  interfering  with  the  custody  of 
the  child ;  and  for  a  subpoena  ad  respondendumfthe  object  being 
a  decree  of  divorce  a  mensaet  ihoro;  the  custody  of  the  child 
by  the  complainant;  and  for  maintenance  erf  herself  and 
child,  &c. 

The  defendant  put  in  an  answer.  He  admitted  the  residency 
and  inhabitancy  of  the  complainant  as  charged  in  die  bill;  and 
he  also  admitted  the  marriage.  Stated,  that  at  the  time  of  his 
marriage  and  for  many  years  previous,  he  had  been  and  was 
an  inhabitant  of  the  South,  and  at  the  time  of  his  marriage  re- 
sided in  Petersburgh,  Virginia,  where,  and  in  Halifax,  North 
Carolina,  he  had  a  store,  but  intended  Petersburgh  as  the  place 
of  residence  for  himself  and  wife,  and  had  accordingly  taken 
a  house  there ;  that  he  rented  a  house  and  store  at  Petersbmgh 
for  eight  hundred  dollars,  but  that  his  wife,  through  caprice, 
insisted  on  going  to  board,  which,  to  gratify  her,he  did,  though 
to  his  own  inconvenience  apd  at  great  expense ;  and  that  they 
remained  at  board  for  six  months  in  comfort  and  happiness,  when 
she  took  a  fancy  to  visit  her  parents  in  New  York,  and  in  which 
he  gratified  her;  and  that  having  spent  some  time  there,  she 
refused  to  return  and  he  was  compelled  to  do  so  without  her, 
she  having  ever  since  remained  there,  and  in  this  manner  and 
during  the  intervals  of  his  visits  to  her  he  was  separated  from 
her,  but  never  so  of  his  own  accord,  his  business  at  Petersburgh 
and  Halifax  requiring  his  presence  at  those  places ;  that  he 
changed  his  residence  from  the  former  to  the  latter  place  in  the 
fall  of  one  thousand  eight  hundred  and  eighteen  and  had  since 
kept  house  and  resided  at  the  latter  place ;  that  his  allegations 
of  business  were  not  pretences,  but  truth ;  that  after  leavug 
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the  complainant  at  New  York  and  in  August  one  thousand 
eight  hundred  and  nineteen,  finding  one  of  the  partners  at 
Halifax  unfaithful,  he  was  compelled  to  remain  there  until  he 
could  collect  the  goods  and  debts  of  the  establishment.  On 
the  first  of  January  one  thousand  eight  hundred  and  nineteen, 
having  sold  his  stock  in  trade  at  Petersburgh  to  a  commercial 
house  on  long  credits,  and  their  solvency  being  suspected  before 
the  first  payment  fell  due,  his  personal  attention  became  neces- 
sary to  recover  back  his  property;  that  on  a  visit  to  New 
York  in  the  summer  of  one  thousand  eight  hundred  and  nine- 
teen,  he  told  his  wife  of  his  embarrassments,  and  that,  unless 
she  wpuld  reside  with  him  at  the  South,  he  must,  of  necessity, 
be  absent  from  her  for  long  periods,  but  she  persisting  in 
remaining,  he  returned  to  Halifax  without  her  and  was  absent 
a  year;  he  made  her  another  visit  in  the  summer  of  one 
thousand  eight  hundred  and  twenty  and  again  returned  to 
Halifax  without  her  (she  refusing  to  accompany  him ;)  and  he 
did  not,  from  the  necessity  of  his  business,  return  to  New  York 
until  the  year  one  thousand  eight  hundred  and  twenty-three. 

The  defendant  also  stated,  that  during  the  last  mentioned 
absence,  and  during  all  other  absences,  he  corresponded  with 
his  wife  and  consigned  goods  and  moneys  to  her  father,  Archi- 
bald Davie,  (at  whose  house  she  always  resided  at  New  York,) 
with  instructions  to  advance  moneys  to  her,  on  this  defendant's 
account,  which  said  Davie  did ;  that  the  defendant  returned  to 
New  York  in  the  year  one  thousand  eight  hundred  and  twenty- 
three,  Davie  being  at  that  time  in  his  debt  twenty  thousand 
dollars  for  goods  and  moneys  of  defendant's  in  his  hands ;  that 
the  defendant  did  not  make  the  settlement  of  the  one  hundred 
shares  of  United  States  Bank  stock  on  his  wife  to  provide  for 
her  in  case  of  accident,  but  to  compel  the  said  Davie  to  a  settle- 
ment of  his  account  with  the  defendant:  he  refusing,  otherwise, 
to  come  to  an  account,  although  threatened  by  the  defendant 
with  a  suit  at  law ;  and  that  Davie,  as  an  inducement  to  the 
said  settlement,  offered  to  convey  to  the  complainant  and  her 
heirs  a  hous*  and  lot  in  New  York ;  that  being  unable  to  raise 
funds  in  New  York  for  the  purchase  of  goods,  or  obtain  the 

society  of  his  wife  or  save  himself,  unless  he  complied,  he  wat 
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forced  to  make  the  settlement  proposed ;  that  the  stock  had 
been  purchased  by  Davie  with  the  defendant's  money,  accord- 
ing to  instructions,  but  in  his  own  name,  for  which  he  had  no 
authority;  that  the  defendant  made  the  settlement  for  the 
reasons  aforesaid  and  none  other ;  that  after  the  said  settlement 
was  executed,  Davie  refused  to  convey  the  house  and  lot,  and 
tore  up  a  written  promise  in  that  behalf,  which  had  been  laid 
for  a  moment  on  the  table  by  their  mutual  friend  Robert  MOea. 
The  defendant  admitted  the  birth  of  the  child  and  the  care  and 
protection  of  it  by  the  complainant,  though  not  exclusively  so, 
but  at  the  expense  of  the  defendant.  He  denied  the  cruelty  and 
personal  violence  to  compel  a  separation ;  and  also  denied  there 
being  a  dutiful  and  obedient  conduct  on  her  part,  although  he 
admitted  that  no  disobedience  of  hers,  except  as  stated,  merited 
any  ill  treatment  from  him;  and  denied  that  she  ever  received 
any  such  ill  treatment.    He  denied  the  charge  of  intemperance, 
ill  treatment  and  opprobrious  language,  or  that  she  ever  enter- 
tained fears  for  her  life  or  personal  safety,  or  had  cause  to  do 
so.    He  denied  having  threatened  to  take  away  the  child  in 
order  to  torture  her  feelings,  but  had  told  her,  when  she  refused 
to  accompany  him  to  the  South,  that  he  was  entitled  to  the 
protection  of  the  child  and  would  take  it  with  him.    He  denied 
the  charge  of  ill  treatment  on  the  tenth  day  of  November  one 
thousand  eight  hundred  and  twenty-four  (six  days  after  the 
birth  of  the  child)  or  that  his  treatment  of  her  afforded  any 
ground  for  apprehension  for  her  life  in  consequence  of  alarm 
and  agitation;  and  denied  the  charge  of  intoxication  and  cruelty 
on  the  succeeding  day,  &c.    He  admitted,  that  in  December 
following  he  went  to  Halifax,  North  Carolina,  and  did  not  re- 
turn  to  New  York  until  the  fourth  day  of  July  one  thousand 
eight  hundred  and  twenty-five,  but  denied  the  charge  of  habitual 
intoxication,  or  that,  on  the  first  day  of  September  in  the  same 
year,  his  conduct  alarmed  her  for  her  personal  safety,  though 
he  admitted  that  on  that  night  she  left  his  house  and  staid  at 
her  father's  hard  by,  but  returned  next  morning  with  the  child 
and  remained  with  thedefendant.   He  denied  the  charge  of  any 
subsequent  ill  treatment  up  to  November  one  thousand  eight 
hundred  and  twenty-five,  when  he  left  New  York ;  admitted  lie 
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returned  to  New  York  in  June  one  thousand  eight  hundred  and 
twenty-six,  but  denied  ill  treatment  and  attempting  to  choak  her 
as  was  alleged  in  the  bill: 

The  defendant  further  said,  that  on  the  eighth  day  of  the  said 
month  of  October,  returning  home  from  another  part  of  the 
city,  he  found  the  complainant  and  child  dressed  to  take  a 
walk ;  that  he  accompanied  them,  carrying  the  child  in  his 
arms ;  denied  abusive  treatment ;  that  in  consequence  of  a 
dispute  between  them  about  the  settlement,  he,  at  first,  refused 
to  let  her  have  the  child,  but,  afterwards,  consented;  the  dispute 
about  the  settlement  was  in  consequence  of  her  refusal  to  de- 
fray the  family  expenses  out  of  it,  but  she  finally  consented  at 
the  residence  of  Robert  M'Crea,  one  of  the  trustees  in  the 
settlement,  to  give  up  to  the  defendant  fifty  shares  of  the  stock, 
while  the  remaining  fifty  shares  were  to  be  invested  in  real  estate 
in  her  own  name.   From  this  agreement,  however,  she  was  dis- 
suaded by  her  father  and  mother.     That,  while  in  the  house 
of  Mr.  M'Crea  as  aforesaid,  she  absented  herself  therefrom 
with  the  child  and  went  to  the  house  of  William  Steele ;  that 
at  the  time  of  his  answering,  up  to  the  fourteenth  day  of  No- 
vember last,  she  had  resided  with  her  father,  but  whether  at 
board  the  defendant  was  ignorant;   that  the  defendant  had 
always,  since  their  marriage,  treated  the  complainant  with 
proper  attention,  keeping  house  at  the  expense  of  fifteen  hun- 
dred dollars  per  annum,  since  the  first  day  of  January  one 
thousand  eight  hundred  and  twenty-four,  for  her  sake  only, 
besides  a  house  at  the  South,  to  the  expense  of  which  she 
wtfuld  not  contribute,  although  the  same  was  always  open  to 
receive  her;  that  having,  in  one  of  her  letters,  expressed  a 
willingness  to  reside  at  the  South,  he  purchased  a  carriage  for 
her  convenience  solely.     That  the  complainant  having  left  de- 
fendant's house  without  cause,  was  not  entitled  to  the  protection 
of  the  child.     That  the  settlement  made  in  her  favor  was  as 
much  as  the  defendant  could  afford,  being  equal  to  a  third  of 
the  most  active  part  of  his  property.  That  during  the  marriage, 
with  the  exceptions  before  mentioned,  and  about  two  months 
absence  before  the  execution  of  the  deed  of  settlement,  and 
down  to  their  separation  in  October  one  thousand  eight  hun- 
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1831.  dred  and  twenty-six,  they  had  always  cohabited  as  man  and 
wife. 

A  general  replication  was  filed  to  the  answer  by  the  com- 
HAJBOif.  plalnant;  and  witnesses  were  regularly  examined  on  both 
sides. 

On  the  opening  of  the  cause,  the  counsel  for  the  defendant 
made  an  offer  on  the  part  of  their  client,  that  the  latter  was 
ready  to  receive  the  complainant,  if  she  would  go  back  to 
him. 

The  evidence  is  sufficiently  detailed  in  the  opinion  of  the 
court. 

Mr.  WiUiam  Slosson,  for  the  complainant 

Mr.  Henry  W.  Warner  and  Mr.  James  O.  Grim,  for  the 
defendant 

September  5,  The  Vice-Chancellor.  I  must  examine,  with  some  par- 
ticularity, the  proofs  in  this  cause:  in  order  to  ascertain  whether 
there  is  enough  shown  to  justify  the  complainant  in  separating 
from  her  husband  and  to  entitle  her  to  the  interference  of  the 
court. 

Frequent  intoxication  constitutes  the  principal,  if  not  the 
only  source  from  whence  has  proceeded  the  misconduct  of 
which  the  wife  complains.  It  is  in  evidence,  from  the  defen- 
dant's admissions,  in  letters  which  he  wrote  to  his  friends  during 
the  year  one  thousand  eight  hundred  and  twenty-three,  that  he 
had  been  addicted  to  the  use  of  ardent  spirits  and  had  contracted 
bad  habits  of  drinking;  and  from  the  testimony  of  witnesses  it 
appears,  that,  both  at  the  South  and  in  the  city  of  New  York, 
he  occasionally  indulged  in  it  to  intoxication;  although,  no 
witness  has  given  him  the  character  of  an  habitual  drunkard. 

I  aannot  admit  this  propensity  or  the  occasional  or  even 
frequent  indulgence  of  it  to  be,  of  itself,  a  sufficient  ground 
for  a  bill  of  this  kind.  The  court  is  not  to  add  to  the  deplorable 
consequences  of  intemperance,by  making  it, however  excessive, 
the  sole  cause  for  severing  the  conjugal  tie.  It  has  no  such 
power.    When  a  husband  falls  into  this  vice,  he  may  require, 
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more  than  ever,  the  watchful  attention,  care  and  kindness  of  a 
wife  in  orderto  win  him  back  to  the  paths  of  virtue  and  sobriety ; 
and  I  should  strongly  reprobate  the  policy  of  a  law,  which  should 
make  intoxication  alone 'a  sufficient  ground  for  separation  or 
divorce.  Still,  if  the  consequences  of  intoxication  are  visited 
upon  the  wife,  or  the  same  is  made  the  foundation  of  a  course 
of  aggression,  so  as  to  produce  bodily  injury  or  endanger  her 
personal  safety  while  cohabiting  with  him,  it  is  then  the  law 
interposes  in  her  behalf  and  gives  to  this  court  its  authority  to 
separate  the  one  from  the  other. 

The  evidence  in  this  cause  discloses  only  one  instance  in 
which  Anything  approaching  to  personal  violence  has  been  the 
consequence  of  the  defendant's  inebriety.  This  occurred  in 
the  month  of  August  one  thousand  eight  hundred  and  twenty-five. 
The  persons  then  present,  and  who  speak  of  the  transaction, 
are  John  T.  M.  Davie,  who  is  the  complainant's  brother,  Miss 
M'Phail,  a  mantua- maker  who  had  been  employed  in  the  family 
five  or  six  days,  and  William  Steele.  According  to  Miss 
M'Phail's  relation,  the  defendant  came  home  in  the  evening 
intoxicated  and  behaved  abusively  towards  his  wife,  using  inde- 
cent and  abusive  language,  in  terms  which  the  witness  was 
not  willing  to  repeat.  The  complainant  appeared  to  be  intimi- 
dated and  alarmed,  and  sent  for  Mr.  Steele,  their  neighbour,  who 
came  to  the  house  and  took  the  defendant  out  to  walk  with  him. 
In  the  mean  time  the  complainant  left  her  home  and  went  to  her 
father's  dwelling.  This  witness  testified,  that  previous  to  ihe 
period  now  referred  to,  she  saw  nothing  improper  in  the  beha- 
viour of  the  defendant  towards  his  wife;  and  she  did  not  at 
that  time  see  him  strike  her. 

John  T.  M.  Davie  gives  a  different,  and,  I  cannot  but  believe, 
an  exaggerated  account  of  this  affair.  He  says,  that  on  coming 
to  the  house  that  evening  he  observed  that  there  was  some 
disturbance ;  and  discovered  the  defendant  was  intoxicated. 
At  the  entrance  of  the  house  he  met  Miss  M'Phail,  and  in  the 
passage,  Mr.  Steele,  who  requested  the  witness  to  keep  quiet 
and  he  would  endeavour  to  pacify  the  defendant.  While  in 
the  passage,  the  defendant  made  use  of  very  abusive  language 
towards  the  complainant,  applying  gross  and  vulgar  epithets, 
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which  the  witness  details ;  and  he  says,  "  menaced  her  with 
"  blows  in  such  a  manner  as  to  leave  him  with  an  apprehension 
"  that  he  meant  to  strike  her,"  insomuch,  that  the  witness  sprang 
forward  to  prevent  any  violence  being  committed.  The  com- 
plainant, it  appears,  then  went  into  the  back  room,  and,  from 
thence,  up  stairs ;  and  Mr.  Steele  induced  the  defendant  to  take 
a  walk  with  him.  In  his  absence,  the  complainant  left  the  house 
and  went  to  her  lather's,  requesting  the  witness  to  inform  her 
husband  she  would  return  the  next  morning  and  talk  to  him  on 
the  subject  of  his  conduct. 

Mr.  Steele,  who  must  be  considered  a  more  disinterested 
and  impartial  observer  of  what  took  place,  says,  on  beipg  sent 
for  he  went  to  the  house ;  he  heard  loud  talking  and  altercation; 
and  the  complainant  remarked  to  him,  that  the  defendant  was 
abusing  her  with  his  tongue.  Witness  told  her,  it  was  not 
worth  minding,  as  the  defendant  was  in  liquor.  During  the 
time  he  was  present,  he  heard  no  language  addressed  to  the 
complainant  or  applied  to  her  but  such  as  he  may  have  heard 
occasionally  in  his  own  family.  The  defendant,  however,  he 
says,  used  abusive  language  against  the  complainant's  father  of 
a  very  violent  nature,  and  calculated  to  wound  her  feelings ;  but 
he  did  not  hear  the  defendant  give  the  complainant  any  bad 
name.  With  a  view  to  pacify  the  defendant,  the  witness  invited 
him  to  take  a  walk,  which  he  did.  He  soon  became  orderly ; 
and  when  they  returned,  which  was  in  about  a  quarter  of  an 
hour,  the  witness  left  him  at  the  door.  Mr.  Steele  further 
states,  he  did  not  perceive  it  was  absolutely  necessary  for  the 
safety  of  the  complainant  that  she  should  have  left  the  house. 

The  dispute  appears  to  have  arisen  from  the  defendant's 
declaring,  that  if  the 'complainant  would  not  go  to  the  South 
with  him,  he  would  take  the  child.  The  settlement  of  Decem- 
ber one  thousand  eight  hundred  and  twenty-three  also  formed 
a  part  of  the  dispute ;  and  it  is  probable  the  name  of  the  father 
was  mentioned  in  connection  with  this  part  of  the  matter.  The 
misunderstanding,  however,  ended  with  the  excitement  which 
produced  it ;  and  the  moment  that  subsided,  there  was  no  longer 
any  apprehension  for  the  complainant's  personal  safety.  She, 
indeed,  returned  the  next  morning. 
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There  is  evidence,  it  is  true,  from  her  physician  to  show,  that 
the  agitation  of  mind  into  which  she  was  thrown  produced  an 
indisposition  rendering  medical  attendance  necessary.  But  we 
have,  at  the  same  time,  the  best  evidenqe  of  the  defendant's 
kindness  and  good  feeling,  when  sober,  in  the  fact  testified  to  by 
the  physician :  of  his  expression  of  regret  at  what  had  happened 
and  his  great  anxiety  for  her  welfare. 

In  my  judgment,  this  occurrence,  taken  by  itself,  is  not  suffi- 
cient to  authorize  the  court  to  interfere.  It  was  an  instance  of 
misconduct  on  the  part  of  the  husband ;  but  not  of  a  character 
or  description  which  the  law  contemplated  or  intended  to  guard 
against  in  providing  a  remedy  in  this  court  for  the  wife.  There 
must  be  a  more  settled  and  deliberate  course  of  misconduct, 
before  the  court  can  lend  its  aid.  Occasional  sallies  of  passion, 
from  whatever  cause,  do  not  amount  to  legal  cruelty  so  long  as 
they  do  not  threaten  bodily  harm ;  and,  taking  the  evidence 
together,  I  am  at  a  loss  to  discover,  on  the  occasion  just  ad- 
verted to,  any  thing  to  create  a  serious  apprehension  of  personal 
injury  or  danger  to  the  wife. 

There  is  one  allegation  which,  if  proved,  would  go  far  to 
establish-her  case.  I  allude  to  the  charge  in  the  bill,  that,  on 
the  tenth  day  of  November  one  thousand  eight  hundred  and 
twenty-four,  six  days  only  after  the  birth  of  her  child  and  while 
she  was  very  ill  in  consequence  of  her  confinement,  the  defen- 
dant used  the  most  abusive  and  profane  language  to  her,  and 
threatened  to  take  the  child  away  and  carry  it  to  North  Caro- 
lina; and  behaved  so  outrageously  and  the  complainant  became 
so  alarmed  and  agitated,  that  her  nurse  and  attendants  were 
apprehensive  of  serious  consequences  to  her  life.  This  is  a 
very  grave  charge  against  the  husband ;  and  one  would  suppose 
it  to  be  susceptible  of  direct  proof.  She  here  vouches  her 
nurse  and  attendants  as  witnesses;  and  if  conduct  so  monstrous 
and  brutal  really  took  place,  and  attended  too  with  such  con- 
sequences, it  is  hardly  possible  to  believe  it  could  have  escaped 
their  observation.  And  yet,  what  is  the  testimony  ?  Elizabeth 
Sellars,  the  nurse,  is  the  only  witness  examined  in  relation  to 
it.  She  says,  shortly -after  the  complainant's  confinement,  she 
observed  her  to  be  in  tears ;  and  the  witness  took  occasion  to 
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observe  to  the  defendant,  that  if  he  had  said  any  thing  unkind 
to  the  complainant,  it  was  a  very  improper  time,  for  the 
consequences  might  render  it  necessary  to  get  a  nurse  for 
the  child.  She  did  not  know  he  had  used  any  improper 
language  towards  the  complainant.  She  had  seen  them 
several  times  conversing  together ;  and  seeing  the  complai- 
nant's distress,  and  not  knowing  or  suspecting  any  other  reason 
for  it,  the  witness  was  induced  to  speak  to  him  in  the  manner 
she  did.  This  witness  then  adds,  that  the  conduct  of  the  de- 
fendant, while  she  was  in  the  house  (a  period  of  four  weeks) 
was  kind,  and  witness  had  no  cause  to  suspect  he  was  unkind 
on  the  day  alluded  to ;  but  still  she  suspected  some  unkind* 
ness  on  the  part  of  the  defendant ;  because  she  did  not  see 
any  other  cause  for  the  distress  of  the  complainant  With  re- 
spect to  this  witness,  it  is  a  little  remarkable,  although  she  says 
that  during  the  complainant's  confinement  she,  the  witness,  was 
her  constant  attendant  and  saw  the  defendant  daily,  that  she 
never  saw  in  him  any  of  the  unkindness  which  she  suspected ; 
and  we  are  not  told  she  ever  heard  the  wife  whisper  a  word  of 
complaint  Indeed,  so  far  from  it,  she  says  the  complainant 
told  her  that  the  defendant  wished  her  to  stay  about  two  weeks 
after  her  four  weeks  had  expired.  The  extent  of  this  person's 
testimony  amounts  to  this — she  entertained  a  suspicion  unfavo- 
rable to  the  kindness  of  the  defendant  towards  his  wife,  created 
by  seeing  the  latter  one  day  in  tears,  but  without  any  other 
fact  or  circumstance  coming  under  her  observation  to  authorize 
such  a  suspicion ;  and  to  which  much  stronger  circumstances 
are  opposed.  Such,  for  instance,  as  the  wife's  never  having 
been  heard  to  complain ;  and  the  fact,  stated  by  the  witness 
herself,  that  the  conduct  of  the  defendant  was  kind  and  attentive 
during  the  period  of  his  wife's  confinement. 

This  testimony  falls  far  short  of  its  object  Itjdoesnotin 
the  least  degree  militate  against  the  defendant  in  respect  to 
this  charge  in  the  bill — a  charge  which,  if  true,  would  not  only 
justify  the  wife  in  all  she  has  done,  but  would  call  down  the 
severest  censure  of  the  court  upon  the  defendant 

There  are  other  circumstances  in  the  case  which  require 
consideration.    I  allude  to  what  took  place  in  October  one 
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thousand  eight  hundred  and  twenty-six ;  and  which  led  to  the 
separation  of  the  parties  and  the  filing  of  the  bill  almost  imme- 
diately afterwards.  About  this  time,  the  defendant  was  pre- 
paring to  go,«  as  usual,  to  North  Carolina ;  and  was  desirous  of 
taking  his  family  with  him.  The  complainant  refused.  On 
former  occasions,  he  had  solicited  her  to  accompany  him  and 
reside  there  j  and  once  he  wrote  to  their ,  mutual  friend,  Mr, 
M'Crea,  to  use  his  kind  offices  with  the  complainant  and  per- 
suade her  to  leave  New  York:  but  this  she  had  uniformly  re- 
fused. This  was,  consequently,  a  frequent  source  of  controversy ; 
especially  when  he  happened  to  be  under  excitement  from 
liquor.  Another  subject  gave  rise  to  dispute  :  the  complainant 
regularly  received  the  dividends  on  her  bank  stock,  which  she 
invested  so  as  to  accumulate  for  her  individual  benefit,  instead 
of  applying  the  same  towards  defraying  her  family  expenses, 
and  which  he  insisted  she  ought  to  do.  While  under  a  state 
of  feeling  which  these  causes  naturally  enough  produced,  the 
time  for  his  departure  approached ;  and  the  complainant  charges, 
that  he  repeatedly  threatened  to  carry  away  the  child  and  did 
commit  an  act  of  personal  violence  upon  her  (the  wife:)  but  of 
which  there  is  not  the  smallest  evidence. 

It  does  appear,  however,  that  about  the  eighth  day  of  Octo- 
ber, the  defendant  came  home  from  some  other  part  of  the  city, 
partially  intoxicated ;  and,  finding  the  complainant  and  her 
child  dressed  for  the  pprpose  of  taking  a  walk,  he  went  out 
with  them ;  that  on  leaving  the  house  or  shortly  afterwards,  he 
took  the  child  in  his  arms,  and  on  some  words  arising  between 
the  complainant  and  him,  he  did  say  he  would  immediately  set 
out  with  the  child  for  Philadelphia,  and  refdsed  to  give  it  back 
to  its  mother.  He  went,  however,  with  the  child  in  his  arms, 
to  the  house  of  Mr.  M'Crea ;  and  the  complainant  accompanied 
him.  When  they  came  in,  the  complainant  appeared  to  be  agi- 
tated and  requested  Mr.  M'Crea  to  go  for  her  counsel ;  they 
were  in  a  dispute ;  the  defendant  said  he  was  going  to  take  the 
child  with  him  to  the  South,  to  which  the  complainant  objected ; 
and  while  in  the  house  he  still  kept  the  child  in  his  arms  and 
refused  to  give  it  to  the  complainant     The  dispute,  it  appears, 

was  concerning  the  bank  stock  and  its  dividends.    The  defen- 

37 


1831. 

MASON 

V. 
XAS05. 


290 


CASES  IN  THE 


1831. 

KA^OJI 

V, 
MASON. 


dant  required  of  her  to  relinquish  one  half  of  the  stock  to  hkm 
and  his  object  in  withholding  the  child  from  her  seemed  to  be, 
for  the  purpose  of  inducing  her  to  consent  to  such  relinquish* 
ment  She  finally  appeared  to  acquiesce ;  and  he  sat  down  to 
the  table  for  the  purpose  of  writing  the  form  of  a  relinquishment. 
In  doing  this,  he  put  the  child  upon  the  floor ;  and  presently 
the  complainant,  unobserved  by  him,  took  the  infant  and  made 
her  escape  from  the  house.  Mr.  MCrea  was  present,  and  states 
that  the  defendant  did  not  express  any  improper  language  to- 
wards the  complainant  at  the  time ;  and  that,  although  he  said  he 
was  going  to  take  the  child  to  the  South,  it  gave  him  no  un- 
easiness, as  he  knew  the  defendant  was  not  prepared  to  take 
the  child  at  this  time.  A  short  time  after  the  complainant  had 
left  the  house  with  the  child,  her  father  and  mother  came  in; 
and  angry  and  quarrelsome  words  ensued  between  her  father 
and  the  defendant.  In  the  course  of  it,  the  former  attempted 
to  strike  the  latter,  but  was  prevented  by  Mr.  MCrea.  The 
complainant,  on  leaving  Mr.  M'Crea's,  did  not  go  to  her  own 
house,  but  went  to  some  friends  who  received  her.  The  defen- 
dant returned  home ;  and,  it  would  seem,  retrained  some  time, 
but  how  many  days  does  not  distinctly  appear,  in  ignorance  of 
the  complainant's  place  of  retreat.  This  was  the  separation 
which  led  to  the  breaking  up  of  their  housekeeping;  and  pre- 
ceded, but  a  little,  the  filing  of  the  bill. 

Is  there,  then,  any  thing  shown  in  the  whole  course  of  the 
defendant's  conduct,  in  relation  to  his  wife,  which  this  court  can 
lay  hold  of  as  a  ground  for  divorce  a  mensa  et  thoro  T  I  appre- 
hend not  I  can  readily  perceive  much  unhappiness;  but  this 
is  not  sufficient.  The  remedy  is  elsewhere.  To  use  the  Ian* 
guage  of  a  learned  judge,  "  courts  of  justice  do  not  pretend  to 
u  furnish  cures  for  all  the  miseries  of  human  life." 

I  have  no  doubt  the  defendant  has,  in  some  respects,  been 
unmindful  of  the  obligations  of  a  husband ;  and  it  is  equally 
certain  there  is  much  in  his  habits  and  conduct  to  reprehend* 
But,  I  am  at  a  loss  to  discover  the  cruel  and  inhuman  treatment 
or  the  conduct  towards  his  wife  which  has  rendered  it  unsafe 
and  improper  for  her  to  cohabit  with  him,  so  far  as  to  authorisf 
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the  court  to.  interfere  and  place  her  beyond  his  dominion  and 
control. 

It  is  true,  that  to  constitute  savitia  known  to  the  civil  law, 
and  which  forms  one  ground  for  the  jurisdiction  of  the  ecclesi- 
astical courts  in  cases  between  husband  and  wife,  it  is  not 
necessary  there  should  be  an  infliction  of  bodily  injury  or  any 
act  of  personal  violence  committed.  It  is  sufficient,  if  there 
.  be  a  series  of  unkind  treatment,  accompanied  by  words  of 
menace,  creating  a  reasonable  apprehension  that  bodily  injury 
may  result  to  the  wife,  unless  prevented.  Still,  the  causes  for 
such  apprehension  (says  Sir  William  Scott  in  Evans  v.  Evans, 
1  Hag.  Con.  Rep.  57)  must  be  grave  and  weighty,  and  such  as 
show  an  absolute  impossibility  that  the  duties  of  the  married 
life  can  be-  discharged ;  and  all  which  falls  short  of  this,  is  to  be 
admitted  with  great  caution.  The  same  distinguished  judge 
further  tells  us,  "mere  austerity  of  temper,  petulance  of  manner, 
u  rudeness  of  language,  a  want  of  civil  attention,  even  occa- 
*'  sional  sallies  of  passion,  if  they  do  not  threaten  bodily  harm, 
u  cannot  amount  to  legal  cruelty ;  and  that  which  merely 
*'  wounds  the  mental  feelings  is,  in  few  cases,  to  be  admitted, ' 
**  where  they  are  not  accompanied  with  bodily  injury  either 
44  actual  or  menaced." 

We  have  thus  a  pretty  clear  idea  of  what  is  and  what  is  not 
cruelty  in  the  legal  sense  of  the  term.  And  it  appears  to  me 
the  case  under  consideration  falls  much  more  aptly  within  the 
latter  than  the  former  part  of  the  description.  On  the  part  of 
the  defendant,  when  excited  or  stimulated  by  liquor,  there  has 
been  occasionally  a  rudeness  of  language,  with  sallies  of  passion, 
and  conduct  wounding  to  the  moral  and  mental  feelings  of  the 
complainant :  but,  after  a  careful  examination  of  the  evidence, 
I  have  not  been  able  to  discover  any  facts  showing  such  a  de- 
gree of  misconduct  and  ill  treatment  as  makes  out  a  case  of 

m 

legal  cruelty.  ' 

But  it  is  said:  the  statute  which  confers  upon  this  court 
jurisdiction  in  thdse  cases,  has  placed  divorces  a  mensa  et  tltoro 
upon  'broader  grounds  than  are  assumed  by  the  courts  in 
England.  The  original  statute,  but  more  especially  the  Revised 
Statutes,  have  specified  "  cruel  and  inhuman  treatment,"  and 
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"  such  Conduct  on  the  part  of  the  husband  towards  his  wife  as 
"  may  render  it  unsafe  and  improper  for  her  to  cohabit  with 
u  him,"  as,  apparently  distinct  causes  of  divorce :  and  yet,  I  do 
not  well  perceive  how  they  can  be  distinguished ;  because  that 
which  would  render  it  "  unsafe  and  improper,"  could  not  be 
any  thing  less  than  cruelly,  according  to  the  definition  we 
have  received.  It  must  be  actual  personal  violence,  menaces 
or  threats,  creating  reasonable  apprehension  of  bodily  harm, 
which  could  alone  render  it  "  unsafe"  for  a  wife  to  remain  with 
a  husband ;  and  those  very  acts  would  constitute  a  case  of 
44  cruel  and  inhuman  treatment."  They  appear  to  me  synony- 
mous and  convertible  terms.  Chancellor  Kent  has,  I  think, 
favored  this  construction.  "  Probably,"  says  he,  "  the  word 
u  unsafe  in  our  statute  may  mean  the  same  thing  as  the  reason* 
"  able  apprehension  of  bodily  hurt  in  the  English  cases:"  2 
Kent's  Com.  120,  2d  edit.;  and  see  his  opinion  in  Barrere  v. 
Barrere,  to  which  he  refers. 

The  other  cause  for  divorce  which  the  statute  mentions,  viz. 
abandonment  and  refusal  or  neglect  to  provide  for  the  wife, 
4ias  certainly  created  a  broader  ground  of  jurisdiction  than  is 
exercised  in  England.  In  no  other  respect,  as  I  apprehend, 
did  the  legislature  intend  to  give  the  court  'greater  or  other 
powers  over  the  subject  of  divorce  than  is  possessed  by  the 
tribunals  in  the  mother  country — prescribing,  however,  a  dif- 
ferent sentence  or  decree. 

I  have  thus  far  only  examined  the  conduct  of  the  defendant 
towards  the  complainant ;  and  the  law  which  is  applicable  be- 
tween them  as  man  and  wife ;  and  I  have  not[been  able  to  bring 
my  mind  to  any  other  conclusion,  than  that  the  complainant  has 
entirely  failed  to  make  out  a  case  sufficient  to  justify  a  separa- 
tion. She  accepted  the  defendant  as  her  husband,  under  obli- 
gations which  she,  as  a  wife,  must  discharge.  It  may  have 
been  an  injudicious  marriage,  but  it  must  be  adhered  to.  By 
mutual  forbearance  and  prudent  conciliation,/  they  must  en- 
deavour to  lessen,  if  they  cannot  entirely  remove,  the  causes 
which  have  produced  such  disagreement  and  unhappiness. 

The  defendant,  by  a  petition  presented  to  the  court  on  the 
hearing,  expresses  a  strong  desire  to  have  the  complainant 


VICE-CHANCELLOR'S  COURT. 


293 


return  and  live  with  him,  promising  to  bestow  every  attention 
upon  her  and  the  two  children  (one  child  having  been  born 
since  the  filing  of  the  bill)  and  to  forget  all  former  differences,  and 
treat  her  on  all  occasions  with  kindpess  and  attention.  I  can 
entertain  no  doubt  of  his  sincerity  in  making  the  offer;  but  I 
am  only  able  to  recommend  her  acceptance  of  it 

There  are  several  topics,  which  were  strongly  urged  in  the 
argument  against  the  complainant,  in  regard  to  hor  own  con- 
duct: such  as,  her  refusal  to  go  and  reside  with  him  at  the 
South,  and,  combining  with  her  father  in  order  to  coerce  the 
defendant  into  a  settlement  of  the  bank  stock  upon  her.  These 
circumstances,  it  is  said,  have  been  the  cause  of  much  of  the 
difficulty  and  unhappiness  complained  of;  having  produced  a 
continued  irritation  in  the  mind  of  the  defendant.  It  is  unne- 
cessary to  express  any  opinion  upon  this  part  of  the  case.  I, 
therefore,  forbear  to  examine  it.  She  still  remains  the  wife  of 
the  defendant;  and  having  failed  to  prove  enough  to  justify  a 
separation  from  her  husband,  I  must,  without  examining  into 
her  own  conduct,  hold  her  bound  to  the  performance  of  all  her 
conjugal  duties. 

The  bill  must  be  dismissed ;  and,  considering  it  was  filed 
immediately  after  the  separation  and  under  circumstances 
which  did  not  justify  the  complainant  in  so  hasty  a  step,  and 
that  she  possesses  ample  means,  arising  from  the  income  of  the 
settlement  made  upon  her  by  the  defendant,  I  shall  decree 
against  her  the  costs  of  th^  suit. 
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At  to  a  gift,  there  must  not  only  be  nn  intention  to  give,  but  this  intention  ii 
to  be  executed  and  carried  into  effect  by  an  actual  delivery. 

J.  B.  T.  (not  a  fireman)  was  killed  at  a  fire  ;  nnd  the  firemen  raised  a  sub- 
scription for  the  reliel  of  his  family,  which  was  received  by  their  respective 
foremen.  By  resolutions  ol  the  engineers  nnd  foremen,  the  money  was  in* 
vested  hy  a  committee  in  bank  stock  in  the  name  of  the  '«Fire  Department 
**  Fund,"  and  the  dividends  were  paid  to  the  widow  and  children  for  a  limi- 
ted period :  Held*  to  be  no  consummated  gift  vesting  in  the  ikmily. 


Ftbruary  15,  On  the  third  day  of  August  ofie  thousand  eight  hundred  and 
1832.  thirteen,  Jeremiah  B.  Taylor,  the  father  of  the  complainant, 
was  burnt  to  death  at  a  fire  in  the  city  of  New  York,  leaving 
a  wife  and  five  children.  Public  sympathy  was  excited.  A 
subscription  was  opened  amongst  the  firemen  of  the  several 
fire  companies  for  the  relief  of  the  family ;  and  about  eight  hun- 
dred dollars  were  collected.  The  money  was  invested  by  a 
committee  of  the  engineers  and  foremen  of  companies  in  bank 
stock,  in  the  name  of  the  "Fire  Department  Fund.*  The 
dividends  were  paid  to  the  widow  for  five  years.  She  died  in 
one  thousand  eight  hundred  and  twenty-eight,  without  the 
family's  having  received  any  other  benefit  from  this  fund  than 
these  dividends.  The  Fire  Department  in  the  city  of  New 
York  is  a  corporate  body,  composed  of  engineers  and  firemen. 
It  was  instituted  for  charitable  purposes.  Its  principal  object 
is  to  provide  funds  for  the  relief  of  disabled  and  indigent  firemen 
or  their  families.  Taylor, the  deceased,  was  not,  in  fact,  although, 
at  first,  he  was  supposed  by  many  to  have  been,  a  fireman. 
Besides  the  Fire  Department,  the  parties  defendants  to  this  suit 
were  the  widow  and  two  children  of  Vermilyea  Taylor  (  a  son 
of  the  deceased)  and  James  Gray  and  Helen  his  wife,  the  latter 
being  one  of  Jeremiah  B.  Taylor's  daughters.  Another  of  his 
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children,  Hannah  Taylor,  had  died  without  issue ;  but  she  had 
no  legal  representative  before  the  court. 

The  rest  of  the  facts  which  have  any  important  bearing  upon 
the  decision  of  the  case  will  be  found  in  the  opinion  of  the 
court. 

After,  the  death  of  the  mother,  the  complainant  filed  the  bill 
in  this  cause:  for  the  purpose  of  calling  the  Fire  Department 
to  an  account,  and  obtaining  a  decree  for  such  portion  of  the 
stock  or  fund  as  he  might  be  entitled  to.  This  claim  was  made 
upon  the  ground  of  the  moneys,  collected  on  the  occasion  of  the 
father's  death,  becoming,  by  th*  act  of  the  donors,  the  absolute 
property  of  the  widow  and  children  of  the  deceased,  and  be- 
cause the  Fire  Department  had  no  authority  to  withhold  it 
from  them  or  apply  either  the  principal  or  income  to  any  other 
object,  and  they  were  to  be  regarded  as  trustees  for  the  benefit 
of  the  family. 

The  defendants,  the  Fire  Department,  relied,  among  other 
things,  upon  a  want  of  parties  and  the  statute  of  limitations ; 
but,  as  the  cause  was  decided  upon  its  merits,  it  will  not  be 
necessary  to  dwell  upon  these  points. 
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Mr.  William  M.  Price,  for  the  complainant. 

Mr.  George  Griffin,  for  the  defendants  the  Fire  Department 


The  Vice-Chancellor.  A  preliminary  objection  has  been  May 
taken  that  the  proper  parties  arc  not  before  the  court  so  as  to 
enable  me  to  make  a  decree  which  shall  bind  the  rights  of  all 
concerned ;  provided  the  complainant  be  found  entitled  to  a  por- 
tion of  the  fund.  Thus,  it  is  said,  allowing  the  widow  had  a 
life  interest,  then  there  are  arrears  of  income  for  ten  years 
prior  to  her  death  withheld  from  her,  which,  upon  her  decease, 
being  transmissible,  would  rightfully  belong  to  an  executor  or 
administrator:  who  ought  to  be  before  the  court  or  some  excuse 
shown  for  the  omission.  So,  with  respect  to  Vermilyea  Taylor, 
his  right,  it  is  argued,  has  not  vested  in  his  widow  and  children, 
and  a  personal  representative  ought  to  be  a  party.  The  same 
thing  is  urged  as  respects  the  deceased  daughter  Hannah.    Tht 
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1832.  objection  is  likewise  extended  so  as  to  embrace  the  engineers 
and  foremen  of  the  fire  companies,  because  they  were  the  per- 
sons who  received  the  money  and  deposited  it  with  the  Fire  De- 
partment I  am  not  prepared  to  say  that  all  the  grounds  of 
frARTMENT.  this  objection  are  untenable.  But,  since  the  cause  Jias  been 
heard  upon  the  merits,  I  shall  proceed  at  once  to  the  considera- 
#  tion  of  the  case  as  if  ail  the  necessary  parties  were  before  me. 

In  order  to  determine  whether  the  complainant  has  any  right 
to  a  portion  of  tho  fund  in  question,  it  is  necessary  to  look  at 
the  circumstances  of  the  gift  and  the  intention  of  the  donors. 
The  intention  and  manner  of  the  gift  must  determine  whether 
the  title  to  the  thing  given  has  vested  in  the  donee,  or,  in  other 
words,  whether  the  gift  has  been  perfected. 

The  law  is  very  clear  on  the  subject  of  gifts.     There  must 

* 

not  only  be  an  intention  to  give,  but  this  intention  is  to  be  exe- 
cuted and  carried  into  effect  by  an  actual  delivery.  If  it  rests 
in  fieri  or  is  incomplete,  a  court  of  law  will  not  sustain,  nor  a 
court  of  equity  interfere  to  compel  the  perfecting  of  it 

In  all  cases  of  gifts  inter  vivos  there  is  a  locus  penitentia  until 
the  intention  and  act  are  consummated  by  delivery  :  Fink  v. 
Cox,  18  /.  /?.  145 ;  Taylor  v.  Lendey,  9  East,  49 ;  Cettinett  v. 
Missing,  1  Mad.  R.  176.  But  the  complainants  contend,  that 
all  which  is  required  by  law  has  been  done  in  the  present  in- 
stance to  render  it  an  absolute  and  valid  gift  And  it  is  very 
true  the  donors  have  parted  with  their  money  and  have 
never  sought  to  recall  it  Every  thing  has  been  done  by 
them  to  make  it  an  actual  donation.  The  intention  to  give,  the 
act  of  giving  and  the  delivery  are  complete.  It  is,  therefore, 
hot'  a  question  between  the  donors  and  donees,  but  between 
persons  claiming  to  be  donees  and  those  holding  the  funds: 
whether  the  claimants  or  the  latter  are  the  persons  to  whoov 
the  subject  of  the  gift  rightfully  belongs? 

To  ascertain  this  point,  it  is  necessary  to  advert  to  the  testi- 
mony in  the  cause.  A  number  of  witnesses  have  been  examined 
on  both  sides;  aiid  some  documentary  evidence  has  been  pro- 
duced. -  , 

The  facts,  about  which  there  is  no  dispute,  may  be  summed 
up  in  this:  that  under  a  general  impression  of  Jeremiah  B. 
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Taylor's  being  a  fireman  and  of  his  leaving  a  large  and  desti-        1822. 

tute  family,  and  from  the  sympathy  of  the  moment,  the  firemen, 

as  a  body,  were  publicly  invited  to  attend  (and  did  attend) 

bis   funeral.      Upon   returning  from   it,  the   engineers   and     fire  de- 

r  "~ 

foremen  of  the  companies  held  a  meeting  and  resolved  to  call  paktjubmt. 
together  the  several  fire  companies  for  the  purpose  of  making 
collections  for  the  relief  of  the  widow  and  children  of  the 
deceased.  These  meetings  were  had.  Among  some  of  the 
companies,  contributions  were  made  by  individual  members ; 
in  others,  a  certain  sum  was  voted  and  given  out  of  the  funds 
of  the  company  ;  and,  in  a  number  of  instances,  the  donations 
were  made  up  partly  of  individual  contributions  and  partly 
from  the  funds  of  the  company.  A  small  amount,  about  twenty- 
five  dollars,  was  contributed  by  citizens  who  were  not  firemen, 
and  was  kept  separate  from  the  rest.  The  money,  thus  raised 
by  each  company,  was  placed  in  the  hands  of  its  foreman.  A 
meeting  of  the  engineers  and  foreman  was  then  held ;  and  a 
committee  of  five  was  appointed  to  inquire  into  the  situation  of 
the  family  of  the  deceased  and  report  as  well  the  result  as  also 
a  plan  for  the  disposition  of  the  moneys.  At  a  subsequent 
meeting,  the  committee  reported  they  had  visited  the  family, 
which  they  found  in  more  comfortable  circumstances  than  had 
been  anticipated,  and  recommended  that,  while  the  money  col- 
lected fronuthe  citizens  should  be  paid  directly  to  the  widow, 
the  remainder  should  be  invested  in  bank  stock  in  the  nfcme  of 
the  Fire  Department  Fund,  subject  to  the  future  order  and  con- 
trol of  the  engineers  and  foremen,  and  the  dividends  be  paid 
over,  by  the  treasurer  of  the  Fund,  to  the  widow  for  five  years, 
and,  in  case  of  her  death  or,  marriage  during  such  time,  to  her 
four  youngest  children  until  the  expiration  of  this  period.  The 
report  was  approved.  A  committee  was  appointed  to  invest 
the  money,  which  was  done ;  and  the  dividends  were  regularly 
paid  to  the  widow  during  the  five  years. 

The  question  here  arises :  whether  the  engineers  and  foremen 
h&d  authority  to  limit  the  use  of  the  money  in  this  manner  1 
The  solution  of  this  question  depends  upon  another,  namely, 
•re  they  to  be  regarded  as  the  agents  of  the  donors  or  contri- 

baton  having  power  to  control  and  negulat*  the  use  of  thefbftid 
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.  1882.  *      as  they,  iirtheir  judgment  and  discretion,  might  think  proper! 
On  this  subject  the  witnesses  differ ;  although  they  all  agree  in  - 
saying  the  money  was  raised  for  the  relief  of  the  widow  and  - 
children  of  the  deceased.     Seven  or  eight  witnesses,  on  the 

PA&iMEXT.  part  of  the  complainant,  testify  as  to  their  contributing  indivi- 
dually, and  of  their  knowing  no  other  object  to  which  the  money 
was  to  be  applied.  They  also  state  their  own  understanding 
and  impression  to  have  been,  that  the  family  were  to  have  it 
without  restriction. or  limitation,  as  they  contributed  with  this 
view  and  did  not  intend  its  going  ultimately  or  at  any  time  to 
the  Fire  Department  Fund  for  general  objects  of  charity;  and 
they  supposed  the  receivers  or  committee  into  whose  hands  it 
might  be  placed  would  hand  it  over  or  apply  it  to  the  use  of  the 

*  widow  and  children  as  their  property  absolutely.  Such  is  their 

testimony ;  and  so  far  as  their  amounts  are  concerned,  if  it  were 
possible  to  distinguish  what  they  gave  from  the  rest,  then  there 
would  perhaps  be  an  absolute  atad  unconditional  gift.    But  I  do 
not  understand  these  witnesses  to  speak  of  the  intention  and 
views  of  others  in  respect  to  amounts  contributed,  nor  as  to 
what  the  companies,  in  their  collective  capacity  and  by  the  vote 
,  or  expression  of  the  majority,  thought  proper  to  declare. 
On  the  part  of  the  defendants,  there  are,  at  least,  double  the 
number  of  witnesses ;  and  most  of  them  are  the  foremen  of  the 
companies  who  wete  instrumental  in  calling  meetings  for  the 
express  purpose  of  raising  the  money  and  whose  business  it 
was  to  ascertain  the  sentiments  and  views  of  the  contributors. 
These  witnesses  testify  distinctly  that,  although  the  money  was 
raised  for  the  benefit  of  the  widow  and  children  of  the  unfor- 
tunate person,  it  was  placed  ii^the  hands  of  each  foreman: 
upon  a  general  understanding  that  he  was  to  meetthe  engineers 
and  the  other  foremen,  and  the  money  was  to  be  applied  .in  such 
manner  as  they  should  think  proper :  as  some  of  these  witnesses 
express  it,  the  money  was  placed  at  the  disposal  of  their  fore- 
man; and  as  others  say,  it  was  put  at* the  disposal  of  the 
foremen  and  engineers  when  they  should  meet  upon  the  subject 
All  agree  it  was  not  to  be  given  out  and  out  to  the  family ;  and, 
although  intended  for  their  benefit,  still  it  was  to  be  under  the 
control  of  the  engineers  and  foremen.     Whatever  may  have 
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been  the  understanding  or  intention  of  a  few  individual  con-        1832. 

tributors,  the  evidence  shows  how  the  donors,  as  a  body  or  in 

their  collective  capacity,  intended,  when  they  contributed  their 

money,  to  reserve  to  themsslves  the  right,  through  their  repre-     FiRB  dis- 

sentatives,  of  regulating  the  disposition  and  use  ot  the  money,  partment. 

and  for  such  pur  osef  delegated  authority  to  them,  which  was 

to  be  exercised  when  thev  met  to  consider  and  vote. 

From  the  evidence  and  circumstances,  I  am  satisfied  thisis  the 
correct  view  to  be  taken  of  the  transaction.  It  is  in  conformity 
with  the  system  adopted  by  the  charter  and  by-laws  of  the  Fire 
Department  The  engineers  and  firemen  are  all  members  of 
this  institution.  They,  annually,  elect  representatives  from 
amongst  themselves  and  within  their  respective  companies,  who 
become  the  officers  and  trustees  of  the  corporation,  and,  as 
such,  have  the  right  to  enquire  into  and  control  the  application 
•of  the  funds.  It  is  provided,  in  terms  by  the  charter,  that  the 
funds  of  the  corporation,  arising  from  fines,  certificates  and 
donations  and  from  such  other  objects  as  may  be  agreed  on  by 
the  respective  fire  companies,  shall  be  appropriated  to  the  relief 
of  such  indigent  or  disabled  firemen  or  their  families  as  may  be 
interested  therein,  and  who  may,  in  the  opinion  of  a  majority 
of  the  trustees,  be  worthy,  of  assistance.  In  general,  therefore, 
the  officers  and  trustees  are  constituted  the  almoners  of  the 
firemen  as  a  body;  and  the  plain  and  natural  inference  would 
be,  evan  if  there  was  an  absence  of  all  direct  testimony  on  the 
subject,  that  in  raising  the  fund  in  question  upon  the  call  of  the 
engineers  and  foremen,  the  donors  (or  by  far  the  largest  portion 
of  them)  intended  their  bounty  should  flow  through  the  same 
channel  and  be  subjected  to  a  similar  control  with  the  general 
funds* of  the  institution.  I' must,  on  this  account,  regard  those 
who  received  the  contributions  as  the  agents  of  the  contributors 
for  the  purpose  of  handing  over  the  money — not  to  the  widow 
and  children  directly  and  as  their  absolute  property — but  to 
place  it  under  the  control  of  the  meeting  of  representatives  of 
the  firemen,  in  the  Fire  Department,  so  that  they  might  take 
measures  for  the  investment  of  the  fund  and  direct  and  regulate 
the  use  of  it  tQ  the  particular  object  intended.  Having  a  dis- 
cretionary'power  over  the  subject,  they  could  lawfully  limit  and 
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1839.       restrict  the  use,  but  w6uld  not  be  justified  in  entirely  withhold- 

^^^      ing  or  diverting  the  fund.    IS'or  did  they  do  so,  save  in  the 

TAYtoR      exercise  of  their  discretion  and  with  a  due  regard  to  the  will 

mm  db-    of* the  donors  and  the  situation  of  the  family.     They  gave  the 

paetmbmt.  latter  the  whplc  income  for  a  limited  time ;  and  then,  deeming 

them  no  longer  objects  of  charity,  it  was  withheld. 

The  complainants  demand,  as  has  been  before  observed,  can 
only  be  supported  upon  the  ground  of  a  consummated  gift  of 
the  money  to  the  widow  and  children  so  as  to  vest  the  right 
absolutely  in  them.  If  the  view  which  I  have  taken  be  correct, 
the  gift  was  never  consummated  to  that  extent.  They  never 
had  the  possession  nor  the  right  to  control  the  money.  The 
recipients  were  not  their'  agents  to  take,  nor  did  they  receive 
•it  as  the  absolute  property  of  the  family.  The  evidence  is 
decidedly  the  other  way. 

In  Taylor  v.  Lendey,  before  cited,  the  plaintiff  had  paid  a 
sum  of  money  to  the  master  of  a  workhouse  for  the  use  of  the 
.poor,  and  before  the  money  was  actually  applied  or  distributed, 
he  sued  and  recovered  it  back  again.  Lord  Ellenborough  took 
the  distinction,  that  a  payment  to  the  defendant  for  the  use  of 
the  poor,  was  not,  for  the  purpose  of  making  out  a  perfect  gift, 
a  payment  to  the  poor.  The  decisions  of  our  own  court  are 
in  conformity  with  the  principle :  Noble  v.  Smith,  2  /.  it  52; 
Pearson  v.  Pearson,  1  J.  R.  26 ;  Grangiac  v.  Ardcn,  10  X  A 
293;  Fink  v.  Cox,  18  J.  1L  145. 

In  my  judgment,  the  complainant  has  failed  to  make  out  either 
a  legal  or  an  equitable  title  by  gift  to  the  fund  in  question  or 
any  part  of  it. 

Several  other  topics  have  been  urged  in  argument,  which  it 
is  unnecessary  for  me  now  to  notice. 

I  feel  constrained  to  decide  the  cause  against  the  complainant 
upon  the  grounds  and  for  the  reasons  already  stated.  The  fund 
must  remain  where  it  is,  for  the  general  purposes  of  the  charity, 
which  the  Fire  Department  dispenses  to  the  helpless  portion 
of  a  most  useful  and  deserving  class  of  citizens :  and  where, 
i  perhaps,  it  will  be  productive  of  as  much  good  as  in  the  hands 

of  the  few  individuals  who  would  now  insist  up*n  receiving  it 
as  their  own.  Bill  dismissed,  with  costs. 


Vice-chancellors  court. 


tTpB  Eagle  Firb  Company  vs.  Lent  and  others. 


Ml 
1832* 

EAGLE    FtRB 
COMPANY. 

Vs 

LBN*. 


A  conveyance  made  by  an  infant  k  voidable  only  |  and  the  avoidance  of  it  is 
a  pers6nal  privilege. 

The  act  of  avoidance  of  a  deed  executed  by  an  in&nt,  must  be  as  solemn  and 
notorious  aa  the  in t king  of  it* 

Four  person*,  of  whom  two  veere  infants,  conveyed  real  estate  to  M.  in  fee. 
M.  mortaged  the  whole  to  the  complainants,  and  then  sold  (subject  to  ti.e 
mortgage)  to  C.  The  latter  got  one  of  the  infants,  «»n  coming  of  age,  to  relea-e 
Co  him.  Upon  a  bill  filed  by  the  complainants  for  foreclosure  and  sale,  C.  set 
up  that  M.  had  only  a  right  in  half  the  propeity  at  the  time  of  the  mortgage, 
because  of  the  infancy  of  two  of  the  grantors  i  Htlitt  that  the  mortgage  wax  a 
valid  security  upon  the  share  conveyed  by  the  infant, whose  subsequent  release 
was  a  confirmation  of  the  title  under  which  the  mortgage  had  been  given: 
and  that  the  mortgage  was  al*o  good  against  the  remaining  share  until  the 
othv  infant  should  do  something  in  moid  a  nee  of  the  deed.  But  the  master 
was  to  give  notice  of  the  situation  of  the  title  at  the  time  of  sale. 


The  bill  in  this  cause  was  filed  to  foreclose  a  mortgage ;  and  *«6rti«ry  **» 
the  question  before  the  court  was,  as  to  the  extent  of  title     v^^^y 
ill  the  mortgagor  at  the  time  of  granting  it,  in  consequence  TitU. 
of  the  infancy  of  two  of  the  persons  who  had  conveyed  the  ^etli  °f  *■• 
premises  to  him.  ^ 

On  the  thirteenth  day  of  March  one  thousand  eight  hundred 
and  twenty-seven,  the  complainants  loaned  to  Jacob  I.  Maybie 
a  sum  of  money,  and  to  secure  the  repayment  with  interest, 
they  took  from  him  his  bond  and  a  mortgage  in  fee  of  a  house 
and  lot  Number  52  Thompson  street  in  the  city  of  Nevy  York. 
Maybie  was,  at  the  time,  in  possession  and  appeared  as  the 
owner.  » 

This  mortgage  wad  duly  acknowledged  and  recorded  on  the 
fifteenth  day  of  March  one  thousand  eight  hundred  and  twenty 
seven. 

Subsequent  to  the  mortgage,  there  were  sundry  transactions 
of  Maybie's  in  relation  to  the  property;  and,  finally,  on  the 
fourteenth  day  of  February  one  thousand  eight  hundred  and 
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18S(2.       twenty-eight,  the  defendant,  Garret  Cozinevbecame  a  purchaser 
*JB~  "~*       of  the  mortgaged  premises Jrom  Mavbie.     He  took  a  deed  of 

EAGLE     FIRE  /T  .        ,  i  •     "  .1  .  r     1 

company     conveyance  from  the  latter,  subject  to  the  mortgage  gf  the 
v.  complainants.     (This  was  so  expressed  in  the  deed.)    Cozine 

l$nt.        went  into  possession  und^r  it. 

In  the  month  of  July  one  thousand  eight  hundred  and  twenty 
eight,  the  complainants  filed  their  bill  to  foreclose  the  equity  of 
redemption  and  for  a  sale  of  the  mortgaged  premises.  There 
was  an  allegation  in  the  bill  of  Maybie's  being  seized  in  fee  of 
the  whole  of  the  premises  at  the  time*of  executing  the  mort- 
gage. 

The  defendant,  Cozinp,  in  his  answer,  denied  that  Maybie 

"»  was  seized  of  any  more  than  an  undivided  moiety  of  the  pre- 

mises; and  averred,  that  at  the  time  the  mortgage  was  given, 
he  had  title  to  but  one  half,  the  other  half  belonging  to  Henry 
Evesson  and  Benjamin  Evesson,  who  were  .infants  under  the 
age  of  twenty-one  years.  This  defendant  also  alleged,  that 
although  he  took  a  deed  from  Maybie  for  the  whole  and  subject 
to  the  mortgage,  yet  he  submitted  it  was  only  liable  to  the  same 
jso  far  forth  as  Maybie  had  title ;  and  that  afterwards,  when 
Henry  Evesson  arrived  at  age,  the  latter  granted  and  conveyed 
to  this  defendant  his  right  and  title  in  and  to  the  mortgaged 
premises  in  fee  simple  absolute,  and  under  which  he  claimed  to* 
"hold  a  portion,  at  least,  of  the  premises  free  from  the  mort- 
gage. 

No  evidence  had  been  taken  in  the  cause  showing  the  par- 
ticulars of  Maybie's  title  when  he  gave  the  mortgage,  but  the 
admissions  of  counsel  upon  the  hearing  supplied  the  following 
facts,  namely,  that  one  Benjamin  Evesson  died  seized  of  the 
premises  in  question,  and  by  his  will  devised  the  same  to  his 
*  four  Children  ,in  fee,  as  tenants  in  common;  and  that  they 
granted  and  conveyed  the  property,  by  a  deed  of  bargain  and 
sale  in  the  common  form,  to  Maybie ;  two  of  them,  however, 
being  at  the  time  under  the  age  of  twenty-one  years.  • 

Mr.  8.  Boyd,  for  the  complainants. 


Mr.  W.  S.  Johnson,  for  the  defendant  Cozine. 
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The  Vice-Chancellor.     The   question  in  this  case   is,        1832. 
whether,  between  the  complainants,  as  mortgagees,  and  the       s-~v-»' 
defendant  Garret  Cjzine,  as  grantee  of  the  equity  of  redemp- 
tion, the  alleged  defect  in  the  title  of  the  mortgagor  can  be  set  „# 
up  to  prevent  a  sale  of  the  entire  premises^?                                       eent. 

It  is  insisted,  that  only  an  undivided  moiety  can  be  sold,  for  the  May  14. 
other  cannot  be  bound  by  the  mortgage,  being  founded  upon  a 
title  derived  from  infants.  Whether  thj^  be  so  or  not  depends 
upon  another  question:  whether  the  deed  of  bargain  and  sale 
from  the  infants  is  to  be  regarded  absolutely  void  or  voidable  . 
only?  The  decision  in  (*/)  Zouch  v.  Parsons,  3  Burr,  1794, 
recognizing  the  law  as  laid  down  by  Perkins,  sec.  12,  goes  to 
establish  the  position,  that  such  a  conveyance  is  merely  voida- 
ble ;•  and  the  doctrine  of  that  case,  although  impugned,  has 
never  been  overruled,  but,  on  the  contrary,  has  been  acknow- 
ledged good  law  in>this  country;  and,  as  has  been  observed  by 
Chancellor  Kent,  is  not  now  to  be  shaken:  2  Kent's  Com. 
236,  2dtd.. 

Taking  it  then  to  be  settled  law,  that  the  deed,  as  respects 
two  of  the  grantors,  was  voidable  and  not  absolutely  void,  it 
requires  -some  act  to  be  done  by  the  infants  for  the  purpose  of 
avoiding  the  deed  and  rendering  it  inoperative.  The  avoidance 
of  a  deed  in  such  a  case  is  a  personal  privilege  which  belongs 
to  the  infant,  to  be  exercised  for  his  own  benefit  either  during 
infancy  or  after  he  comes  of  age;  and  if  he  be  dead,  those  only 
who  legally  represent  him  can  interfere.  The  act  of  avoidance 
may  be  by  entry  (which  is  necessary  where  the  common  law 
mode  of  conveyance  by  feoffment  and  livery  has  been  used)  or 
by  any  other  mode  of  making  known  his  dissent  in  as  solemn 
and  notorious  a  manner  as  the  act  sought  to  be  disaffirmed  was 
performed.  Thus,  where  an  infant  has  conveyed  by  bargain 
and  sale,  a  second  deed  of  bargain  and  sale,  being  equally 
solemn  and  notorious,  is  sufficient  to*  disaffirm  the  first :  Jack* 
son  v.  Carpenter,  11  J.  R.  539;  Jackson  v.  Burckin,  14  lb.  124. 

*  _  » ____ 

(ft)  See  an  able  criticism  of  (his  case  in  the  English  Low  Jour- 
nal for  1804,  p.  145  ;  and  a  review  of  it  in  the  American  Jurist  for 
October,  1832. 
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1632.  One  of  the  infants,  it  appears,  executed  a  second  deed  after 

*-  ~J1*      he  came  of  age :  but,  was  it  in  avoidance  or  affirmance  of 

company    tne  **rst  ^    '*  was  ma(*e» not  t°  a  stranger,  but  to  the  party  who 
9.  had  entered  into  possession  claiming  title,  and  who  actually 

mint,  held  under  the  first  deed, 'subject  to  the  mortgage.  Instead, 
therefore,  of  avoiding  the  first  deed,  it  appears  to  me  it  was 
intended  and  is  to  be  regarded  as  a  direct  confirmation  of  it 
There  is  no  avermeqf  to  the  contrary  in  the  answer  of  the  de- 
fendant, Cozine,  nor  any  fact  or  circumstance  to  induce  the 
belief  that  the  infant  ever  intended  to  disaffirm  the  deed  he'  had 
joined  in  making  to  Maybie.  It  does  not  appear  he  exacted  or 
that  Cozine  ever  gave  or  was  required  to  give  any  money  or 

other  new  consideration  for  the  second  deed ;  but  we  are  left 

« 

to  infer,  and  I  think  it  a  fair  conclusion,  that  the  defendant, 
•  Cozine,  being  entitled  to  the  whole  equity  of  redemption  in  the 

mortgaged  premises  and  in  possession,  applied  to  6ne  of  the  two 
infant  grantors  after  he  came  of  age,  and  obtained  from  him  a 
further  grant  or  release  of  his  interest  in  the  premises  by  way 
of  confirming  the  title  which  Qozine  already  held.  This,  of 
course,  strengthened  the  mortgage. 

I  am  clearly  of  opinion  that  it  remains  a  valid  security  qpon 
this  undivided  share  or  portion  of  the  property:  Lynde  v.  Bwdi* 
2  Paige's  C.  R.  191. 

Then,  as  regards  the  other  infant  and  the  fehare  to.  which  he 
was  entitled  ?  Nothing  appears  to  show  a  dissent  or  the  doing 
t  of  any  act  in  avoidance  of  the  deed.    Until  something  to  this 

effect  is  done  by  him,  the  title  must  be  deemed  sufficient  to  sup- 
port the  mortgage  upon  that  portion  of  the  estate  also.  A 
foreclosure  and  sale  .may  not  give  a  perfect  title  to  a  purchaser 
as  against  this  one  of  the  grantors,  since  he  is  not  a  parly  to 
this  suit  nnd  he  may  yet,  perhaps,  take  measures  to  avoid  the 
conveyance :  but  this  fosms  no  obstacle  to  a  decree  for  a  sale 
of  the  entire  property,  subject  to  that  contingency. 

I  shall  decree  a  sale  of  the  whole  of  the  premises ;  the  mas- 
ter is  to  make  known,  at  the  time  of  the  sale,  this  possible  defect 
in  the  title  as  respects  one  of  the  infant  grantors;  and  the  pur- 
ekftser  muat  take  th#  risk  of  it  (unless  the  difficulty  abtf  £e 
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removed  in  the  mean  time.)     This  appears  to  be  the  proper 
course":  M'Qvwn  v.  Wilkins,  1  Paige's  C.  R.  120. 

The  complainants  are  to  be  'paid  their  principal,  interest  and 
costs  out  of  the  purchase  money;  and  the  surplus,  if  any,  is  to 
brought  into  court — saving  the  defendants'  rights  therein. 
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Lewis  and  another  us.  Wilson. 


In  a  suit  ja  equity,  founded  upon  the  original  consideration  of  a  »ale  or  upofc 
the  security  given  for  purchase  money,  a  defendant  may  set  up  in  his  answer 
a  fiaud  or  deceit  in  the  sale  or  a  breach  of  warranty,  and  show  a  total  or 
partial  failure  of  consideration.     It  prevents  circuity  of  action. 

Therefore,  where  a  draft  was  given  upon  the  sale  of  certain  merchandize,  and, 
by  remissness,  it  was  not  endorsed,  and  a  bill  was  filed  to  compel  payment  or 
an  endorsement,  a  defendant  bed  a  right  to  set  up  in  his  answer  the  earn* 
matters  of  defence  which  he  would  have  been  entitled  to  make  at  law.  Ex- 
ceptions for  impertinence  overruled. 


This  case  came  before  the  court^  on   exceptions  to  the  February  27, 
report  of  a  master  allowing  exceptions  to  the  defendant's        1882, 
answer,  for  impertinence.    The  bill  was  filed  to  compel  the  puading* 
defendant  to  pay  or  endorse  a  draft  which  had  been  given  for  Pertinency  of 
the  purchase  of  a  quantity  of  dried  fish  for  the  West  India  an9W€r* 
market,  and  which  draft,  by  inadvertence  or  mistake  at  the 
time,  had  not  been  endorsed.     The  defendant  set  up  the  cir- 
cumstances under  which  he  was  induced  to  purchase  the  fish ; 
their  badness,  and  that  some  of  them  were  of  a  different  kind 
and  inferior* to  what  the  complainants  had  represented;  also,  a 
notice  of  the  loss  in  the  article  before  the  draft  became  due: 
and  an  offer  to  pay  the  net  proceeds  upon  a  resale,  in  full  of  the 
draft.  He  charged  a  knowledge  in  the  complainant  as  to  the  state 
of  the  fish,  and  the  kind  of  article  which  had  been  furnished, 
amounting  to  fraud.    Three  exceptions  for  impertinence  em- 
braced all  this  matter,  and  were  allowed  by  the  master. 

39 
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Mr.  Thomas  G.  Fletcher,  for  the  defendant  and  against  the 
report. 

Mr.  Daniel  B.  Tallmadge,  for  the  complainants. 

The  Vice-Chancellor.  The  defendant  admits  that  his 
omission  to  endorse  the  draft  arose  through  mistake ;  and  the 
complainants  therefore  insist  he  is  bound  to  supply  the  omission 
according  to  the  contract,  so  as  to  enable  them  to  sue  at  law, 
where  the  defendant  will  also  have  a  remedy  or  be  at  liberty 
to  make  his  defence,  if  what  he  alleges  is  true. 

In  an  actipn  at  law,  founded  upon  the  original  consideration 
of  a  sale  or  upon  the  security  given  for  the  purchase  money, 
the  defendant  may  give  in  evidencet  under  a  notice  with  his 
plea,  a  fraud  or  deceit  in  the  sale  or  a  breach  of  warranty  and 
may  show  a  total  or  partial  failure  of  cpnsideration ;  and  he 
will  either  defeat  the  action  altogether  or  lessen  the  amount  of 
the  recovery  against  him  according  to  circumstances.  This  is 
perfectly  well  settled:  Spalding  v.  Vandercook>  2  Wend.  R. 
431;  Burton  v.  Stewart,  3  lb.  236;  M'Allister  v.  Reab,  4  lb. 
488,  affirmed  in  Error,  8  Wend.  100;  Beecker  v.  Yrooman*  13 
J.  JL  302.  Courts,  of  law  have  adopted  this  rule  for  the  pur- 
pose of  preventing  circuity  of  action,  and  because  they  exercise 
a  concurrent  jurisdiction  with  courts  of  equity  in  cases  of 
fraud. 

Instead  of  making  a  defence  in  such  cases  in  a  court  of  law, 
the  injured  party  may  come  into  a  court  of  equity  for  relief 
against  the  contract :  per  Spencer,  C.  J.  in  Fleming  v.  Shewn, 
18  /.  R.  405 ;  and,  therefore,  when  called  upon  here  specifically 
to  perform  or  carry  into  effect  a  contract  affected  by  fraud,  he 
may  defend  himself  upon  the  same  grounds  which  would  entitle 
him  to  relief  if  he  were  a  complainant  No  good  reason  can 
be  assigned  why  the  defendant  should  be  precluded  from  setting 
up  the  defence  here.  The-  complainants  have  brought  him 
into  this  court  for  the  purpose  of  compelling  him  to  pay  the 
money  or  to  perfect  the  security ;  and  should  they  succeed  in 
obtaining  the  object  of  their  bill,  the  defendant  may  be  under 
the  necessity  of  suing  at  law  for  damages  or  filing  a  bill  in  the 
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Court  of  Chancery  for  relief;  since,  in  a  suit  against  the 
acceptor  of  the  draft,  the  fraud  as  between  the  vendor  and 
vendee  may  not  be  admitted  as  a  defence.  It  is  as  appropri- 
ately the  duty  of  this  tribunal  as  of  a  court  of  law  to  prevent 
this  circuity  in  the  mode  of  settling  the  controversy.  If,  for 
the  purpose  of  ascertaining  the  deduction  to  which  the  defen- 
dant is  entitled,  it  becomes  necessary  to  lay  the  case  before  a 
jury,  this  court  can  so  direct;  and  should  the  defendant  faiL  in 
establishing  a  just  claim  to  a  deduction  or  in  paying  what  may 
be  found  to  be  justly  and  equitably  due  from  him,  this  court 
can  compel  him  to  endorse  the  draft,  so  as  to  allow  the  com- 
plainant to  resort  to  the  acceptor.  No  injury,  therefore,  can 
result  to  the  complainants.  On  the  contrary,  if  the  defendant 
be  shut  out  from  his  defence  here,  and  the  statements  of  his 
answer  are  true,  he  will  be  unnecessarily  exposed  or  needlessly 
subjected  to  seek  relief  in  this  court  by  becoming  a  complainant 
instead  of  being  a  defendant — a  situation  in  which  the  com- 
plainants themselves  have  placed  him. 

I  think  the  reasons  assigned  by  the  Chancellor  in  Reed  vr 
The  Bank  of  New  Burgh,  1  Paige9 s  C.  it  215,  show  the  pro- 
priety of  giving  the  defendant  an  opportunity  at  once  of  bring- 
ing forward  this  matter  of  defence.  What  may  be  its  effect  is 
another  question  r  but  I  cannot,  at  present,  undertake  to  say 
the  statements  in  the  answer  are  so  entirely  irrelevant  as  to 
require  them  to  be  expunged. 

The  exceptions  to  the  master's  report  must  be  allowed  with 
costs. 

Order  accordingly. 
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LEWIS 
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HUMBERT 

V. 


Humbert  and  others  vs.  The  Rector,  Church-wardens  and 
»t.  stephrh's     Vestry-men  of  the  Protestant  Episcopal  Church  of  Saiht 
church.         Stephens  in  the  city  of  New  York. 


Tho  churchwarden*  and  vestrymen  of  a  Protestant  Episcopal  Cbareh  have  (he 
exclusive  power  of  calling  and  inducting  a  minister.  The  persona  qualified 
to  vote  for  the  churchwardens  and  vestrymen,  have  no  such  right. 

In  rach  a*case  a  call  and  induction  consists  in  a  power  to  fix  the' salary  as  well 
as  to  make)  a  contract  with  the  rector  and  deliver  him  possession  of  the 
church.  The  term  *«  call,"  as  used  in  the  statute  for  the  incorporation  of 
religious  societies,  (3  R.  S.  292)  k  derived  from  the  constitution  of  the  Re- 
formed Dutch  Church. 


February  29, 
1632.    x 

Protestant 

Episcopal 

Church. 

Power  of 

church 

officers* 


The  seven  complainants  in  this  cause  were  members  of  St 
Stephen's  Church  in  the  city  of  New  York :  a  Protestant  Epis- 
copal institution. 

And  the  following  allegations  were  contained  in  their  bill: 

"  And  your  orators  further  show  unto  your  honor,  that  there 
*  is  not  at  this  time  a  rector  belonging  to  the  said  church  of  St 
u  Stephen. 

"  And  further  your  orators  show  unto  your  honor,  that  the 
"  churchwardens  and  vestrymen  of  the  church  of  St,  Stephen, 
"  who  have  been  duly  elected  according  to  the  provisions  of  the 
"  first  section  of  the  statute,  entitled, '  An  act  to  provide  for 
M '  the  incorporation  of  religious  societies,9  passed  April  fifth 
"  one  thousand  eight  hundred  and  thirteen,  Revised  Statutes, 
"  vol.  3,  page  292,  as  trustees,  are  possessed  of  and  have  the 
M  charge  and  control  of  the  property  of  the  said  church  of  St 
"  Stephen  according  to  the  provisions  of  the  fourth  section  of 
"  the  said  statute. 

w  And  further  your  orators  show,  that  by  the  eight  section 
"  of  the  said  statute  the  salary  of  any  rector  who  may  be 
"  called  to  the  said  church  shall  be  fixed  and  ascertained  by  the 
"  persons  qualified  to  vote  for  churchwardens  and  vestrymen 
w  of  the  said  church. 
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*  And  your  oratprs  further  show,  that  your  orators  are  each       183t« 
44  of  them  duly  qualified  to  vote  for  churchwardens  and  vestry-      r"  -  L* 
44  men  in  the  said  church  according  to  the  provisions  of  the    H17i£BBET 
44  first  section  of  the  said  statute.    And  that  your  orators  and  #t.  nn'mitm 
44  many  others  belonging  to  the  said  church  of  St  Stephen,  who     chcbcbu 
44  are  likewise  duly  qualified  to  vote  as  aforesaid,  are  entitled  to 
44  the  privileges  contained  in  the  «aid  statute  of  fixing  and  as* 
44  certaining  the  salary  of  any  rector  who  shall  be  called  to  the 
44  said  church." 

The  bill  then  went  on  to  allege,  that  the  same  churchwardens 
and  vestrymen,  not  regarding  the  rights  of  the  complainants, 
but  combining,  &c,  had  passed  a  resolution,  calling  the  Rev. 
A.  B.  as  minister,  and  fixing  the  amount  of  his  salary :  although 
no  meeting  of  the  persons  entitled  to  elect  trustees  had  been 
called. 

And  an  injunction  was  prayed  iox  against  the  defendants,  to 
restrain  them  "  from  tendering  a  call  to  or  inducting  the  Rev* 
44  A.  B.  or  any  other  minister  as  rector  of  St  Stephen's  church 

44  in  the  city  of  New  York  at  a  fixed  salary  of  '# or  any 

44  other  sum,  without  first  having  such  salary  ascertained  and 
44  fixed  by  a  majority  of  persons  entitled  to  elect  churchwardens 
44  and  vestrymen  or  trustees  of  the  said  church  at  a  meetiqg  of 
u  such  persons  to  be  called  for  that  purpose." 

The  master  had  granted  an  injunction  pursuant  to  the  prayer 
of  the  bill. 

A  motion  was  now  made  to  dissolve  it 

Mr.  John  Author^  for  the  defendants. 

Mr.  David  W.  Bucklin,  for  the  complainants. 

Ths  Vick-Chahcellor.  The  church  of  St.  Stephen  in  March  19. 
the  city  of  New  York  belongs  to  the  Protestant  Episcopal  de- 
nomination. It  was  incorporated  in  one  thousand  eight  hun- 
dred and  five,  under  the  general  law  for  the  incorporation  of 
.  religious  societies,  as  found  in  the  revision  of  one  thousand 
eight  hundred  and  one.  (1»  Kent  $  Rod.  336.)  Owing  to  an 
omission  of  the  words  M  St.  Stephen,"  it  was  re-incorporated. 
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1832.       by  its  present  name,  in  one  thousand  eight  hundred  and  twenty 

* M  ;  " "       seven,  under  the  same  general  law,  as  revised  and  re-enacted 
0>  in  one  thousand  eight  hundred  and  thirteen. 

»r.#rt  prat's  s  The  enquiry  simply  is:  whether  the  eighth  section  of  the 
church*,    general  law,  as  it  exists  in  the  statute  book,  applies  to  churches 
of  the  Protestant  Episcopal  denomination  T 

By  this  section  it  is  declafed, "  that  nothing  in  this  act  con- 
u  taine'd  shall  be  construed  or  taken  to  give  to  any  truste^  of 
"  any  church,  congregation  or  society  the  power  to  fix  or  as- 

*  certain  any  salary  to  be  paid  to  any  minister  thereof,  but  the 
"  same  shall  be  ascertained  by  a  majority  of  persons  entitled 
"'to  elect  trustees,  at  a  meeting  to  be  called  for  that  purpose ; 

*  and  such  salaries,  when  fixed,  shall  be  ratified  by  the  said 
k  trustees  or  a  majority  of  them,  by  an  instrument  in  writing 
"  under  their  common  seal,  which  salary  shall  thereupon  be 

*  paid  by  the  said  trustees  out  of  the  revenues  of  such  church, 

*  congregation  or  society." 

The  first  section  of  the  act  in  question  relates  exclusively  to 
Protestant  Episcopal  churches ;  and  points  out  how  they  may 
become  incorporated.  It  provides  for  the  election  of  two  church- 
wardens and  eight  vestrymen  annually,  who — of  themselves, 
but  if  there  be  a  rector,  then  together  with  him — are  to  form  a 
vestry  and  be  the  trustees  of  the  church  or  congregation.  And 
it  declares,  that  the  churchwardens  and  vestrymen  shall  have 
power  to  c&ll  and  induct  a  rector  to  such  church  or  congrega- 
tion as  often  as  there  shall  be  a  vacancy  therein. 

The  second  section  relates  to  the  Reformed  Protestant 
Dutch  churches,  and  to  the  mode  of  incorporating  them ;  de- 
claring the  ministers,  elders  and  deacons  (elected  according  to 
the  rules  and  Usages  of  such  churches)  to  be  the  trustees  for 
every  such  congregation. 
• "  '  l"  .  While  the  third  section  points  out  how  churches  of  other 

denominations  generally  may  be  formed  and  incorporated,  by 
i       electing  a  number  of  discreet  persons  as  trustees  to  take  charge 
of  the  property  and  transact  all  affairs  relative  to  the  tempo- 
ralities thereof. 

These  sections,  therefore,  embrace  all  religious  societies  of 


L 
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whatever  denomination;  although,  taken  separately,  they  have       1039. 
a  distinct  application.  **^~* 

From  a  perusal  of  the  subsequent  sections,  both  as  they  ap- 
pear in  the  act  of  one  thousand  eight  hundred  and  one,  and  as  st.  stbphbs's 
revised  and  re-enacted  in  one  thousand  eight  hundred  and  churcb. 
thirteen,  it  will  be  perceived  they  do  not  apply  indiscriminately 
to  all  churches  or  religious  societies.  Some  of  them  have  a 
reference  only  to  those  incorporated  under  the  third  section, 
and  others  to  such  as  may  be  incorporated  either  under  the 
second  or  third  section.  This  arises  from  the  circumstance  of 
all  the  pre-existing  -statutes  on  the  subject,  with  their  various 
and  diversified  provisions,  being  brought  together  and  embodied 
in  one  law. 

Whether  the  eighth  section  is  one  of  those  having  a  refere&oe 
only  to  incorporations  under  the  third  section  remains  to  be 
seen. 

The  restriction  in  regard  to  the  salary,  which  this  eighth 
section  imposes,  is  upon  the  "  trustees"  of  any  church*  congre- 
gation or  society;  and,  although  it  might  be  construed  to  mem* 
all  who  stand  in  the  relation  of  trustees,  whether  known  by  the 
appellation  of  churchwardens  and  vestrymen,  or  elders  and 
deacons,  yet  it  is,  at  least,  doubtful  whether  it  was  intended  to 
apply  to  them.    The  persons  elected,  to  preside  over  the  tem- 
poralities of  any  church,  under  the  third  section,  are  called 
trustees.  No  other  name  or  title  is  given  to  them.  While,  in  the 
other  sections,  such  persons  are  styled  either  churchwarden?  and 
vestrymen,  or  elders  and  deacons.    It  would  therefore*  he  re* 
markable,  if  it  was  intended  to  include  the  latter  description 
of  church  officers,  that  something  more  than  the  word  "  trustees'9 
had  not  been  used ;  more  especially  since,  in  the  very  next 
section  of  the  act  of  one  thousand  eight  hundred  and  onp, 
requiring  all  religious  incorporations  in  the  cities  to  render 
accounts  of  their  income  once  in  three  years,  the  term  "trustees* 
was  supposed  not  to  be  sufficient  to  convey  the  meaning  and 
the  words  "  or  other  persons  entrusted,  &c."  are  added.    And 
throughout  the  same  section,  "  trustees  or  managers,"  and 
**  trustees  or  persons  entrusted  as  aforesaid",  are  constantly 
used  as  being  necessary  to  show  how  persons  besides  those 
called  trustees  were  intended  to  be  reached. 
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1SW.  There  is  then,  upon  the  face  of  the  statute*  a  difficulty  as 

regards  the  application  of  the  eighth  section ;  and  we  are  re- 
quired to  look  beyond  it  for  its  true  meaning. 
•*.  aTBPMiTs  In  Tayhr  v.  Delano/,  fi  Caines  Ca.  in  Error  150,  Spencer, 
cmrncit,  j#j  ^  delivering  the -opinion  of  the  court,  and  where  he  refers 
to  revised  laws,  says,  "  if  susceptible  of  doubt  in  their  interpre- 
u  tation,  resort  must  be  had  to  the  law  existing  antecedently .w 
Independent  of  this  authority,  it 'is  also  a  well  settled  rule  in 
construing  statutes,  that  the  occasion  and  necessity  of  the  law, 
froin  the  mischief  felt  and  the  remedy  in  view,  are  to  be  con- 
sidered :  for,  from  these  may  be  collected  the  intention  of  the 
lawgiver,  which,  when  discovered,  is  to  be  followed,  although 
it  may  lead  to  a  construction  seemingly  contrary  to  the  letter: 
1  Kent? $  Com.  432;  Jackson,  ex  dem.  Scofieldv.  Collins*  SCow. 
R.  89.  I  am,  therefore,  warranted  in  looking  bsfck  to  the 
several  statutes  as  they  existed  antecedently  to  the  revision, 
and  to  the  occasion  which  gave  rise  to  the  section  in  question, 
in  order  to  ascertain  the  bearing  the  latter  is  to  have  upon  the 
other  parts  of  the  law. 

After  the  adoption  of  our  State  constitution,  securing  to 
all  its  citizens  the  free  exercise  and  enjoyment  of  religious 
'  profession  and  worship,  the  legislature  passed  the  act  of 
the  sixth  of  April  one  thousand  seven  hundred  and  eighty- 
four,  (1  Jones  $  Var.  104,)  to  enable  all  religious  deno- 
minations in  the  State  to  appoint  trustees  and  become  bodies 
corporate,  &c.  The  tenth  section  of  this  act  is  the  original  of 
die  eighth  section  under  consideration.  It  appears  to  have 
undergone  no  material  or  essential  change.  In  the  same  session 
and  only  eleven  days  after  passing  the  last  mentioned  act, 
another  statute  was  passed  for  making  such  alterations  in  the 
charter  of  Trinity  Church  in  the  city  of  New  York  as  would 
render  it  more  conformable  to  the  constitution  of  the  State. 
The  latter  church  and  also  the  Reformed  Protestant  Dutch  church 
held  their  charters  from  the  crown  and  were  considered  the  es- 
tablished churches.  Both  applied  to  the  legislature  for  a  confinna- 
tibn  of  their  charters,  subject  to  such  alterations  as  the  then 
state  of  things  required.    One  thing  in  particular,  which  wa* 
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contained  in  the  charter  and  act  of  incorporation  of  Trinity       1888. 
Church,  they  were  desirous  of  getting  rid  of:  it  required  that       * -"-"■-'• 

flfllfttDW 

the  institution  and  induction  of  a  rector  should  take  place 

agreeably  to  the  king's  instructions  to  the  governor  of  the  st.  vnran'i 

colony  and  subject  to  the  canonical  rights  and  authority  held     chu*gh. 

by  the  bishop  of  London  over  the  church.    This  had  become 

a  serious  difficulty.   It  was  obviated  at  once  by  the  legislature's       x 

enacting  "that  the  churchwardens  and  vestrymen  or  a  majority 

u  of  them  should  be  vested  with  full  powers  to  call  and  induct 

u  a  rector  to  the  church  so  often  as  there  should  be  any  vacancy 

therein."    Thus,  it  appears,  the  legislature,  immediately  after 

the  revolution,  exercised  its  authority  in  relation  to  churches    4 

in  three  instances:  1.  In  confirming  the  charter  of  the  Dutch 

Church ;  2.  In  confirming,  with  some  alterations,  the  charter  of 

Trinity  Church ;  and,  3.  In  passing  a  general  law  by  which 

churches  or  congregations  of  any  religion  might  be  incorporated 

and  established. 

The  general  law  did  not  affect  the  incorporated  Episcopal 
and  Reformed  Dutch  churches.  But  it  was  soon  perceived  it 
would  operate  against  the  establishment  of  new  churches  of 
those  particular  denominations,  unless  they  submitted  to  a 
change  in  the  form  of  their  own  peculiar  church  government. 
This  consideration  induced  them  to  apply  for  relief.  The  Re- 
formed Dutch  churches  were  the  first  to  make  the  application- 
La  one  thousand  seven  hundred  and  seventy-eight,  a  law  was 
passed  for  their  relief.  (2  Greenleaf,  132.)  The  preamble 
shows  the  occasion  and  necessity  for  the  law.  In  the  revision 
of  one  thousand  eight  hundred  and  one,  the  enacting  part  of  it 
is  preserved  almost  verbatim  (in  the  second  section  before  men- 
tioned.) In  one  thousand  seven  hundred  and  ninety-five,  the 
Protestant  Episcopal  church,  by  the  standing  committee  of  its 
convention,  likewise  petitioned  to  be  relieved  from  the  act  of 
the  sixth  day  of  April  one  thousand  seven  hundred  and  eighty- 
four,  and  went  upon  the  ground,  of  its  directing  a  mode  of  incor- 
poration which  they  could  not  comply  with,  unless  they  submitted 
to  an  entire  subversion  of  the  usual  and  peculiar  government  of 
the  congregations  of  their  church.    The  legislature  granted 

their  petition  by  a  law,  passed  the  seventeenth  day  of  March 

40 
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183*.  one  thousand  seven  hundred  and  ninety-five,  (3  Greenleaf,  188,) 
which  prescribes  the  mode  of  incorporating  churches  of  this  de- 
nomination^ conformity  with  their  views  of  church  government, 
i  and  expressly  confers  upon  the  churchwardens  and  vestrymen  of 
chpjich.  every  such  congregation  the  same  power  to  call  and  induct  a 
lector  as  was  declared  in  the  case  of  Trinity  Church.  This 
remedial  statute  is  preserved  in  the  revisions  of  one  thousand 
eight  hundred  and  one  and  one  thousand  eight  hundred  and 
thirteen,  and  forms,  substantially,  the  first  section  of  the  acts  as 
there  consolidated  and  arranged. 

By  bringing  these  laws  together  and  re-enacting  them  as 
one  statute :  did  the  legislature  intend  to  work  a  change  in  the 
principle  of  any  of  the  laws  as  they  previously  existed?  I 
think  not :  except  where  such  an  intention  is  expressed. 

As  regards  the  power  in  question*  I  perceive  nothing  which 
indicates  an  intention  on  the  part  of  the  legislature  in  one 
thousand  eight  hundred  and  one  or  one  thousand  eight  hundred 
and  thirteen  to  abridge  or  restrict  the  exercise  of  it.  Nothing 
had  occurred  to  render  such  an  interference  necessary.  They 
had,  only  six  years  before  the  first  revision,  relieved  the  Episco- 
.  pal  churches  from  the  operation  of  the  general  law  and  of  the 
provisions  contained  in  this  eighth  section:  because  those 
churches  or  congregations  could  not  elect  persons  under  the 
appellation  of  trustees  and  thus  incorporate  themselves,  without 
surrendering  a  part  of  their  ancient  forms  and  usages.  Their 
modes  of  church  government  required  of  them  to  adhere  to 
the  election  of  churchwardens  and  vestrymen,  as  such,  and, 
when  elected,  that  they  should  possess  the  power  of  calling  and 
inducting  the  rector.  These  powers  and  privileges  were  granted 
and  I  cannot  believe  it  was  intended  to  interfere  with  them  by 
bringing  all  the  laws  together  and  merely  suffering  the  section 
to  remain  in  the  statute  in  the  form  in  which  it  originally  existed: 
for,  the  legislature  would  thereby  have  thrown  back  upon  the 
Episcopal  and  Dutch  churches  a  part,  at  least,  of  the  embar- 
rassment under  whidh  they  had  formerly  laboured  and  from 
which  they  had  sought  and  obtained  relief. 

After  the  fullest  consideration  which  I  have  been  able  to 
bestow  upon  the  subject,  I  am  satisfied  this  particular  section 
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las  no  bearihg  upon  the  churches  or  congregations  incorpora-       18M. 
ted  under  the  first  or  second  section  of  the  statute,  and  applies 
to  those  only  which  are  incorporated  through  the  medium  of 
trustees,  as  such,  in  pursuance  of  the  third  section  or  general  st.  stsphsh's 
law  of  one  thousand  seven  hundred  and  eighty-foun  chuech. 

Another  view  which  may  be  taken  of  this  case  strengthens 
such  a  conclusion.  Notwithstanding  the  broad  terms  in  which 
the  eighth  section  appears,  the  power  to  call  and  induct  a  rector 
is,  in  the  first  section,  expressly  reserved  to  and  declared  to  be 
in  the  vestry,  as  it  formerly  was.  In  what  does  the  call  and 
induction  consist  T  I  have  no  doubt  it  includes  the  power  to 
fix  the  salary,  as  well  as  to  make  a  contract  with  the  rector  and 
deliver  him  possession  of  the  church.  The  call  and  induction 
appear  to  be  substitutes  for  what  is  known  in  the  common  law 
as  the  right  of  advowson  or  presentation  to  an  ecclesiastical 
benefice  and  of  institution  and  induction.  The  first  belongs  to 
the  founder  or  patron  of  the  church ;  the  second  to  the  bishop, 
which,  according  to  Blackstone,  "  is  a  kind  of  investiture  of 
"  the  spiritual  part  of  the  benefice ;"  and  the  last  to  the  church- 
wardens and  vestrymen,  which  is  a  giving  of  the  possession  or 
aa  investiture  of  the  temporal  part,  as  institution  is  of  the  '  ' 
spiritual.  The  term  "  call,"  as  used  in  the  statute,  is  derived 
from  the  constitution  of  the  Reformed  Dutch  church;  and  when 
it  is  made,  it  must  necessarily  contain  an  offer  of  salary,  and  x 

specify  the  views  and  wishes  of  those  tendering  it,  for  the  pro- 
posed incumbent's  consideration ;  and  if  the  terms  be  accepted, 
the  call  becomes  the  contract  between  the  church  and  him : 
6  J.  R.  85 ;  8  Cow.  R.  457.  Upon  the  making  of  the  contract, 
the  call  is  complete.  Nothing  then  remains  to  be  performed 
but  the  ceremony  of  induction.  And  when  the  legislature  once 
vested  "  full  power"  for  these  purposes  in  a  particular  body  of 
individuals,  I  do  not  well  perceive  how  it  can  be  considered 
other  than  an  exclusive  power,  and  inconsistent  with  the  right 
set  up  in  the  present  instance  by  the  complainants. 
I  must,  accordingly,  dissolve  the  injunction. 

• 

Order  entered  dissolving  the  injunction. 
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OHANics   ipj^  President,  Directors,  and  Company  of  the  Mechanics' 

Bank  vs.  Levy  and  another. 


BANK 

V. 
LEW. 


Where  suspicious  circumstances,  proa  Jraud  and  collusion  art  charged  in  a 
bill,  a  defendant  will  be  held  to  a  strict  rule  in  answering*  Not  only  his 
motives,  but  bis  secret  designs,  his  M  unattered  thoughts"  must  bo  exposed. 


March  19, 
1832. 

Practice. 
Exceptions. 


This  cause  came  before  the  court  on  exceptions  to  a  master's 
report  allowing  exceptions  to  answers  for  insufficiency.  But 
there  was  only  one  exception  taken  to  the  auswer  of  the  de- 
fendant, Levy,  which  contained  any  important  point  of  practice. 

The  bill  was  filed  by  the  complainants  as  judgment  creditors 
of  the  defendant  Solomon  Levy,  senior.  The  debt  originated 
in  a  large  and,  alleged,  fraudulent  overdrawing  of  account  at 
the  Mechanics'  Bank.  Michael  B.  Wolfe,  the  other  defendant, 
was  charged  as  a  participator.  The  complainants  had  caused 
a  writ  of  fieri  facias  to  be  issued,  which  was  returned  nulla 
bona ;  and  they  now  sought  a  discovery  and  satisfaction  out  of 
the  property  and  funds  of  either  defendant.  . 

The  fifth  exception  (allowed  by  the  master)  proceeded  upon  the 
ground  of  the  defendant  Levy's  not  having  answered,  whether  be 
did  or  did  not  knowingly  and  premeditatedly  overdraw  his  cash 
account   This  charge  he  was  called  upon  distinctly  to  answer. 

The  Vice-chancellor  said:  Although  this  defendant  has 
gone  very  much  into  detail  in  stating  the  manner  of  hisoverdraw- 
ing,  his  reasons  for  it  and  the  expectations  of  his  making  it 
good,  yet  I  do  not  perceive  he  hhs  met  the  charge  in  terms.  In 
every  case  accompanied  by  such  suspicious  circumstances  of 
fraud  and  collusion  as  are  hei-e  exhibited,  the  party  must  be 
held  to  a  strict  rule  in  answering.  Not  only  his  motives,  but 
his  secret  designs — his  "unuttered  thoughts"  must  be  reached, 
if  possible,  and  exposed  to  view,  in  order  that  the  fraud  may  he 
detected. 
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Mr.  Henry  W.  Warner,  fot  the  complainants.  1831. 

Mr.  James  TaOmadge  and  Mr.  &  B.  H.  Judah,  for  thede-    tTA»omD 
fcndants.  wtaxwoxd. 


Stanfohd  vs.  Stanford. 


A  wife  is  entitled  to  temporary  alimony  up  to  a  final  decree,  notwithstanding 
a  jury  upon  a  feigned  issue  has  given  a  verdict  of  adultery  against  her. 

It  is  a  serious  question  how  far  a  husband,  who  marries  after  a  feigned  issue 
and  before  a  decree,  can  have  any  benefit  of  a  verdict  of  adultery  given 
against  the  wile. 


The  bill  in  this  cause  was  filed  by  a  husband  for  a  divorce   March  12, 
a  vinculo  matrimonii.  A  feigned  issue  had  been  awarded;  and       1832. 
the  jury  found  the  wife  guilty  of  .adultery.    No  decree  had  -,/"  ~"-\ 
been  made  upon  the  coming  in  of  the  issue  and  postea:  but  the  terdici  and 
complainant,  after  the  verdict,  married  again.  bejar*  decree. 

An  application  was  now  made  for  arrears  of  temporary  bfcondmar* 

alimony.  verdict  and 

before  dtcrtu 
Mr.  William  Mitchell,  for  the  defendant 

Mr.  Frederick  A.  TaUmadge,  for  the  complainant. 

The  Vice-chancellor.  I  see  no  reason  for  withholding 
the  temporary  alimony.  The  case  of  Loveden  v.  Loveden,  1 
PhilUmore's  Eccles.  R.  203,  is  in  point.  There,  alimony  wad 
given  from  the  date  of  sentence  and  appeal.  And  this  case 
has  been  considered  as  authority  by  Chancellor  Walworth : 
Germond  v.  Germond,  1  Paige9 s  C.  R.  83. 

« 

There  is  a  singular  feature  in  this  cause..  The  husband,  it 
appears,  married  again  after  the  jury  had  found  the  wife  guilty 
of  adultery :  but  prior  to  any  decree.    What  the  effect  of 
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conduct  may*have  upon  his  right  to  a  divorce,  when  he  shall  move 
for  a  decree  upon  the  verdict,  I  will  not  now  say;  but,  in  the 
mean  time,  1  cannot  forbear  expressing  a  serious  doubt  how  far 
he  can  have  any  relief  under  it  The  English  ecclesiastical 
authorities  prove  the  force  of  this  observation. 

Order  for  payment  of  temporary,  alimony  and  arrears. 


Byrne  vs.  Romahve. 


A  chamber  order  of  a  Vice-chancellor  allowing  further  time  to  answer  under 
the  126th  Rule  n*ed  not  be  entered  in  the  clerk'i  office.  The  lerriee  of 
a  copy  of  tuch  chamber  order  is  sufficient. 


J&prti  2, 
1882. 

Practice. 
Smvieo  of 
chamber  or* 

•MS*. 


The  defendant  had  obtained  an  order  from  the  Vice-Chan- 
cellof,  under  the  125th  Rule  of  the  court,  for  further  time  to 
answer ;  and  he  served  a  copy  of  it  upon  the  solicitor  for  the 
complainant.  The  latter,  considering  it  to  be  the  practice  that 
an  order  upon  such  chamber  order  should  be  entered  and 
served,  treated  the  copy  served  upon  him  as  a  nullity:  and 
took  the  bill  pro  confesso  before  the  additional  time  so  granted 
had  expired.  He  now  moved  for  a  reference  as  upon  a  bill 
duly  taken  as  confessed. 


Mr.  Mulock,  for  the  application,  cited  BurraU  v.  Raineteauxf 
i  Paige's  C.  K  331. 


Mr.  &  B.  Romaine,  in  person,  opposed. 

This  Vice-Chan  celloii.  The  case  of  BurraU  v.  Raineteauz 
related  to  a.  demurrer,  and  shows  that  this  mode  of  enlarging 
time  is  not  admissible  in  such  cases.  But  I  cannot  think  'there 
is  any  occasion  to  enter  an  order  in  the  clerk's  office  for  the 
purpose  of  giving  force  or  effect  to  a  chamber  order  granting 
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farther  time  to  answer.  The  service  of  a  copy  thereof  ought 
not  to  have  been  treated  as  a  nullity.  Under  the  circumstances, 
I  will  not  give  costs  against  the  complainant:  but  his  application 
is  refused. 
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Vah  Wagknen  vs.  Murray. 


Where  a  complainant,  after  the  defendant  has  submitted  to  ant wer  tome  of 
the  exception!,  amentia  his  bill  by  inserting  matter  which  alto  requires  to 
be  answered,  he  has  twenty  days  under  the  60th  Rule  to  file  new  excep- 
tions to  a  further  answer  for  insufficiency,  as  respects  the  amendment. 


Exceptions  to  the  defendant's  answer  were  taken  for  in-     April  9, 
sufficiency.    One  of  them  was  submitted  to,  whilo  the  others       1832. 
were  referred.    The  master  considered  the  latter  as  not  well  t^T^^^ 
-taken  and  was  prepared  so  to  report — principally  upon  the  j%mB  ^fan 
ground,  as  to  one  or  more  of  them,  that,  although  there  was  an  answer  is  tuf* 
interrogatory,  still  there  was  not  a  sufficient  foundation  for  the  J***1'  aJi9T 
exception  in  the  charging  part  of  the  bill.    Upon  ascertaining  agaJnduuni* 
this  to  be  the  case,  the  complainant  regularly  amended  his  bill 
and  served  a  copy  of  the  amendment,  in  order  that  the  defen- 
dant might  answer  this  and  the  exception  submitted  to  at  the 
same  time.    The  master's  report,  disallowing  the  other  excep- 
tions, was  afterwards  filed  and  an  order  of  confirmation 
entered. 

On  the  twelfth  day  of  January  one  thousand  eight  hundred 
and  thirty-two,  the  defendant  put  in  a  further  answer  to  the 
matters  of  the  one  exception  and  amendment;  and,  after  wait* 
ing  twenty  days,  noticed  the  cause  for  hearing  on  bill  and 
answer.     l 

After  receiving  the  notice  of  hearing,  but  within  thirty  days 
from  the  same  twelfth  day  of  January,  the  complainant  filed  a 
replication  and  tendered  a  copy,  which  the  defendant  refused 
to  accept 
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▼AN  WAGE' 

21 CN 

V. 

KUARAT. 


Mr.  G.  G.  Van  "fVagenen,  on  the  part  of  the  complainant, 
moved,  upon  an  affidavit  of  the  facts,  to  have  the  cause  stricken, 
from  the  calendar,  and  that  the  defendant  be  required  to  re- 
ceive a  replication. 

Mr.  Murray  Hoffman  and  Mr.  George  W.  Giles,  for  the 

defendant. 

The  Vice-chancellor.  The  question  in  this  case  is, 
whether  the  answer  was  to  be  deemed  sufficient  at  the  expi- 
ration of  ten  days  under  the  52d  Rule,  or,  at  the  end  of 
twenty  days,  under  the  50th  Rule :  for  the  complainant  has  ten 
days  after  it  is  deemed  sufficient  within  which  to  reply. 

In  the  case  of  the  Bennington  Iron  Company  v.  Campbell,  2 
Paige's  C.  R.  160,  the  Chancellor  explain^  the  course  to  be 
taken  in  regard  to  exceptions.  He  follows  the  English  practice, 
as  settled  by  recent  decisions;  and,  appears  to  me,  virtually,  to 
have  decided  the  question  now  presented.  He  says,  whera 
exceptions  and  amendments  are  answered  together,  if  neither 
are  fully. answered,  the  complainant  is  only  at  liberty  to  file 
new  exceptions  founded  on  the  new  matter  introduced  into  the 
bill  by  such  amendments,  and  the  answers  will  then  be  referred 
on  the  new  exceptions  and  upon  such  of  the  old  ones  as  the 
complainant  may  think  have  not  been  fully  answered ;  the  same 
to  be  specified  in  the  order  of  reference.  In  this  opinion  he 
refers  to  the  case  of  Williams  v.  Davies,  1  S.  $S.  426,  (which 
is  to  the  same  effect.)     And  he  also  says,  "  in  such  cases  the 

*  complainant  must  wait  until  the  new  exceptions  are  filed 
**  and  then  refer  both  together  jn  the  same  order,  if  the  new 

*  exceptions  are  not  submitted  to  within  the  eight  days  allowed 
u  for  that  purpose.  Where  the  new  exceptions  are  submitted 
"  to,  the  answer  must  be  referred  on  the  old  exceptions,  or  some 

*  of  them,  within  ten  days  thereafter  or  it  will  be  deemed  su£ 
"  ficient"  Since,  then,  there  is  to  be  but  one  order  of  reference 
upon  old  and  new  exceptions  to  the  further  answer  where  new 
exceptions  are  permitted  to  be  taken,  and  the  complainant  must 
wait  until  new  exceptions  are  filed  and  until  the  defendant  has 
had  eight  days  in  which  to  determine  whether  he  will  submit 
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to  them  before  the  order  of  reference  is  entered,  it  appears  to 
me  the  complainant  is  not  limited  to  the  ten  days  allowed  by 
the  52d  Rule,  (which  is  merely  for  the  purpose  of  referring 
upon  old  exceptions,)  when  he  is  at  liberty  to  add  new  excep- 
tions founded  upon  the  new  matter  introduced  into  the  bill ;  and 
this  is  rendered  still  clearer  by  the  consideration,  that  the  party 
has  ten  days  in  which  to  refer  old  exceptions  after  he  receives 
notice  of  the  defendant's  submitting  to  answer  new  exceptions, 
if  any  are  taken. 

I,  therefore,  have  no  doubt  but  the  Chancellor  meant  to  be 
understood,  that  whenever  a  complainant  is  entitled  to  take 
exceptions  to  a  farther  Answer,  founded  upon  new  matter  in  his 
bill,  he  has  the  same  time  as  he  originally  had  tb  take  excep- 
tions to  the  first  answer ;  and  if,  when  he  refers,  he  thinks 
proper  to  refer  upon  the  old  exceptions  also,  he  is  at  liberty  so 
to  do,  although  twenty  days  may  have  elapsed  from  the  filing 
of  die  further  answer. 

Bat,  it  is  said,  even  if  this  is  the  practice,  the  present  case  is 
not  one  in  which  it  ought  to  prevail :  because  the  amendment, 
being  introduced  merely  for  the  purpose  of  laying  a  foundation 
for  the  exceptions,  which  had  already  been  taken  and  disallowed 
for  the  want  of  that  foundation,  there  was  no  necessity  for  new 
exceptions,  even  if  the  answer  was  insufficient;  and^that,  if 
there  was  any  difficulty  in  referring  it  upon  such  exceptions, 
an  application  should  have  been  made  to  the  court.  But  I  do 
not  perceive  how  the  exceptions  previously  taken  and  disal- 
lowed can  again  be  referred.  They  certainly  cannot,  without 
the  special  leave  of  the  court ;  and  I  know  of  no  rule  which 
requires  the  complainant  to  take  such  p.  course. 

Besides,  after  the  matters  of  an  exception,  whicK  is  disallowed, 
are  introduced  by  way  of  amendment  into  the  bill,  and  are 
then  only  insufficiently  answered,  the  exception,  as  originally 
framed,  might  not  be  adapted  to  the  case  as,  presented  by  the 
further  answer.  They  might  be  too  broad  or  not  sufficiently 
pointed  to  show  the  insufficiency  of  the  second  answer;  and 
while,  purporting  to  be  exceptions  to  the  first  answer,  there 
would  be  an  incongruity  in  acting  upon  them  as  exceptions  to  a 
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second  answer,  unless  they  should  previously  have  undergone 
same  change  or  alteration. 

The  case  of  Irving  v.  Viana,  I  M'Clel  4*  Y.  563,  shows 
there  may  be  cases  in  which  an  application  to  the  court  may 
be  necessary.  At  the  same  time,  it  is  important  to  abide  by  gen- 
eral rules ;  and  I  see  no  reason, in  the  present  instance,for  depart* 
ing  from  what  I  think  was  intended  to  be  established  as  a  matter 
of  practice. ;  namely,  that  where  a  further  answer  is  put  in  to 
amendments  and  exceptions  together,  the  answer  is  not  to  be 
deemed  sufficient  at  the  expiration  of  ten  days,  but  the  complai- 
nant is  to  have  twenty  days,  according  to  the  50th  Rule,  to  file 
new  exceptions  to  such  further  answer:  founded,  however,  upon 
the  new  matter  of  his  bill.  Consequently,  the  replication  was  filed 
in  time,  and  the  defendant  was  irregular  in  setting  the  cause 
down  for  hearing  on  bill  and  answer. 

As  this  motion  arises  upon  a  matter  of  practice  sot  well 
understood  and  in  which  both  parties  have  acted  in  good  faith, 
I  shall  not  give  costs  against  the  defendant,  except  as  costs  in 
the  cause.  But,  if  he  succeeds  in  the  end,  he  must  not  charge 
the  complainant  with  the  costs  of  resisting  this  motion  or  of  set* 
ting  the  cause  down  as  before  mentioned. 
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WHEELER 

Wheeler  and  another  vs.  Bartlett.  v. 

BARTLETT. 


Writs  of  Subpoena  and  Injunction  can  be  served  daring  the  days  of  holding 
the  eWctionktbr  charter  officers. 


The  question  here  was,  how  far  service  of  process  in  the     April  23, 

city  of  New  York  would  be  good  during  an  election  for  charter       1832. 

officers?  _  Kmymm^ 

Pracltcc. 

Writs  of  Subpoena  and  Injunction  had  been  served  upon  the  Service  of 
defendant    A  motion  was  now  made,  that  these  writs  and  all  ftrocesedur- 
subsequent  proceedings  should  be  set  aside  and  vacated,  &rid  tnS  eiecitvn' 
the  injunction  be  dissolved,  with  costs.  • 

The  defendant  swore  he  was  a  citizen  and  upwards  of  twenty 
one  yeaTs  of  age ;  also,  an  inhabitant  of  the  State  of  New  York 
for  more  than  one  year ;  that  he  had  been  a  resident  of  the  citf 
for  upwards  of  six  months;  and,  was  an  elector  duly  qualified. 
It  also  appeared,  by  his  deposition,  that  the  election  for  charter 
officers  was  held  on  the  tenth,  eleventh  and  twelfth  days  of 
April  instant:  on  the  last  of  which  days,  and  before  the  closing 
of  the  polls,  he  was  served  with  the  writs  of  Subpoena  and 
Injunction. 


Mr.  Elias  H.  Ely,  for  the  motion. 

Mr.  Seth  P.  Staples,  for  the  complainants. 

The  Vice-Chancellor.  The  statute  which  reduced  the  April  24. 
several  laws  relating  particularly  to  the  city  of  New  York  into 
one  act  (2  Laws  of  N.  Y.t  Revision  of  1813,  p.  342*)  contains 
the  following  section  (sec.  xviL)  "  That  it  shall  not  be  tawfri 
for  any  officer  or  minister  of  justice  to  serve  any  civil  process 
in  the  said  city  on  any  person  entitled  to  vote  at  any  election 
to  be  held  by  virtue  of  this  act,  on  ajiy  day  during  such  elec- 
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1682*  l4  tion.w  This  act  relates  to  the  election  of  charter  officer*. 
There  is  nothing  whi<5h  affects  this  section  either  in  the  act 
amending  the  charter  of  the  city  .of  New  York,  (fifty-third 
session,  chap.  122,  April  7,  1830,  p.  125,)  or  in  the  statute 
additional  to  the  act  respecting  the  election  of  the  charter 
officers.  (lb.  April  19,  1830,  p.  285.) 

By  the  Revised  Statutes,  relating  to  the  election  of  all  offi- 
cers made  by  the  people,  it  is  provided:  "whenever  an  election 
H  shall  be  held  in  any  city  or  town  pursuant  to  this  chapter,  no 
u  civil  process  shall  be  served  in  such  city  or  town  on  any 
H  elector  entitled  to  vote  therein  on  either  of  the  days  during 
44  which  such  election  shall  be  held :"  1  R.  S.  127,  sec.  4. 

The  general  consolidating  law  in  the  revision  of  1813,  to 
which  we  have  first  alluded,  has  not  been  repealed  or  modified 
by  any  of  the  subsequent  acts ;  except,  possibly,  some  of  the 
provisions  in  the  amendment  of  the  charter  may  have  a  bearing 
upon  it.  It  will  tye  seen,  that  the  Revised  Statutes  do  not  cover 
the  ground  of  this  act. 

I  consider  this  question  is  to  be  determined  entirely  by  the 
law  of  one  thousand  eight  hundred  and  thirteen.  / 

Now,  the  process  in  the  present  case  was  not  served  by  \ 
u  any  officer  or  minister  of  justice ;"  nor  was  there  any  neces-  i 
sity  it  should  be  so  executed.  The  section  has  a  reference  to 
process  which  causes  duress:  but  here,  there  was  not  and 
could  not  be  any  arrest.  It  could  offer  no  impediment  to  the 
privilege  of  going  to  the  polls,  or  of  voting,  or  returning  from 
them.  It  does  not,  therefore,  come  within  the  meaning  of  the 
civil  process  intended  by  the  legislature;  and  the  person  who 
served  the  process  has  committed  no  impropriety.  This  mo- 
tion is  denied. 

Motion  denied,  with  costs.(a) 

(a)  By  the  ancient  practice  of  the  English  court  of  chancery,  great 
license  was  allowed  in  the  service  of  the  subpoena :  "  The  service  it 
"  good,"  says  Gilbert,  in  his  Forum  Romanum,  "  in  the  night,  or  on 
"  Sunday,  if  it  be  before  the  time  of  the  return :  for  this  being  only 
"  process  of  notice,  and  not  to  arrest  the  parties,  it  can  create  no 
"  dfeturbance  though  it  be  f  erred  in  the  night  or  on  Sunday."  p.  4*. 
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Hyer  and  others  vs.  Burdett  and  others. 


v. 

BTJRDBTT* 


In  the  absence  of  fraud,  the  next  of  kin  cannot  file  a  bill  for  account  against 
surriving  partners,  one  of  whom  is  administrator  to  the  deceased  partner. 


Garrit  Hyer,  in  his  lifetime, took  Alexander  Bremner,  Jacob     April  23, 
Bordett  and  Benjamin  E.  Bremner  into  partnership.   The  latter       1832. 
person,  afterwards;  retired.    Walter  E.  Hyer,  subsequently  f  praeae9m 
was  a  partner.     Alexander  Bremner  died  in  the  year  one  Partner$hip. 
thousand  eight  hundred  and  twenty-five;  and  Dinah  Bremner  Bill  by  next 
became  his  administratrix.  -  Parties. 

Upon  Garrit  Hyer's  death,  Walter  E.  Hyer  took  out  letters 
of  administration  to  his  estate  and  effects. 

The  widow  and  children  of  Garrit  Hyer  now  filed  a  bill 
against  Walter  E.  Hyer  and  Jacob  Burdett,  as  surviving  part- 
ners, and  Dinah  Bremner,  as  administratrix  of  the  late  partner 
Alexander  Bremner,  for  an  account.  It  did  not  run  against 
Walter  E.  Hyer  as  administrator:  but  was  a  bill  for  settlement 
i  of  partnership  matters.    There  was-a  charge  of  insolvency 

against  Burdett,  and  an  allegation  of  his  keeping  possession  of 
the  partnership  books ;  but  no  direct  statement  of  fraud  or 
collusion. 

The  defendant,  Jacob  Burdett,  put  in  a  demurrer  for  want  of 
equity.  He  supported  it  on  two  grounds:  1st  Because  the 
complainants  did  not  show  any  interest  in  the  partnership  funds 
or  their  being  entitled  to  any  thing  upon  a  settlement,  or  that 
they  would  individually  be  damnified  by  the  conduct  of  the 
defendant;  2d.  On  account  of  the  complainants,  as  next  of  kin 
of  Garrit  Hyer,  not  being  entitled  to  sustain  the  bill  against  the 
defendant  Jacob  Burdett.' 

It  was  submitted  on  written  argument. 

Mr.  John  L.  Mason,  for  J&cob  Burdett. 

Mr.  William  S.  Sears,  Tor  the  complainants. 
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183?.  The  Vice-chancellor.     The  principal  object  of  this  suit 

is  against  the  defendant  Jacob  Burdett.  It  proceeds,  as  to 
him,  upon  the  grounds  of  his  insolvency  and  a  withholding  of 
the  copartnership  books.  But  the  bill  does  not  charge  fraud  or 
collusion  between  him  and  his  surviving  partner.  Although 
Jacob  Burdett  may  be  acting  fraudulently  and  be  keeping  the 
books  from  his  copartner,  yet  this  gives  no  right  to  the  widow 
and  next  of  kin  of  Garrit  Hyer.  In  such  a  case,  it  rests  with 
Walter  E.  Hyer  to  file  a  bill.  He  has  rights  as  a  partner. 
And  he  has  also  the  legal  title  to  Garrit  Hyer's  share  vested 
in  him  as  administrator.  Provided  the  hill  had  suggested  a 
refusal  on  the  part  of  Walter  E.  Hyer  to  file  one,  and  that 
he  was  colluding  with  Jacob  Burdett,  then,  I  think,  it  might 
have  been  sustained.  For  these  reasons  and  others  which 
might  be  assigned,  I  consider  the  demurrer  well  taken. 

Demurrer  allowed,  with  costs.(a) 


(a)  The  bill  was  afterwards  allowed  to  be .  amended  \  but  the 
amendments  were  first  submitted  to  the  court,  and  the  counsel  of  the 
defendant,  Jacob  Burdett,  was  heard  in  opposition* 
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ISM. 

Vah  Wt«*  vs.  Sswaw  and  other*  v**  w*°" 


A  judgment  in  ejectment  is  of  the  same  binding  force  and  efficacy  as  any  olher 
jadgment,  and  is  a  bar,  except  in  a  second  action  of  ejectment. 

Therefore,  when  an  action  of  ejectment  wbs  brought  in  the  Supreme  court  to 
U  y  the  validity  of  a  deed,  and  the  question  of  fraud  was  ultimately  passed 
upon  by  the  Court  of  Errors,  who  rendered  a  judgment  against  the  plain- 
tiff, Chancery  will  not  sustain  a  bill  for  the  same  pit*  in  tiff  to  impeach  the 
deed  aa  fraudulent  upon  the  grounds  involved  in  the  fasmet  salt. 


Tms  opinion  of  the  court  in  this  case  turned  upon  the  ques-  May  2, 8, 4, 
tion,  whether  a  judgment  of  the  court  of  errors,  in  the  subject       1832. 
matter  now  before  the  court,  was  a  good  defence  to  the  present  Effect  of 
bill?  judgment  in 

Considerable  litigation  had  been  had  between  the  parties  a,t  errarf  •*  **&" 

law.     All  this,  as  well  as  the  facts,  will  be  found  sufficiently  on%am€  mafm 

referred  to  in  the  opinion  of  the  Vice-Chancellor.  ter. 

Ejectment*  . 

Mr.  D.  B.  TaUmadge  and  Mr.  S.  Sherwood,  appeared  for  the 

»     • 

complainant;  and 

Mr.  James  TaUmadge,  for  the  defendants. 

Tint  Vice-Chahcellor.  The  main  oijefet  of  the  b&  ta  September  eV 
this  cause  is,  to  set  aside  a  deed  of  a  farm  in  Duchess  County, 
executed  by  William  Seward  to  his  son  Philander,  one  of  the 
defendants :  on  the  ground  of  its  being  a  voluntary  conveyance, 
without  consideration,  and  fraudulent  as  respects  the  complai- 
nant, a  creditor  of  the  grantor. 

This  deed  formed  the  subject  of  controversy  in  the  case  of 
Jackson  v.  Seward,  5  Cowen  R.  07,  where,  in  an  action  of 
ejectment  brought  by  the  present  complainant,  to  try  its  validity, 
the  supreme  court  rendered  a  judgment  in  his  favor ;  declaring 
the  deed  to  be  fraudulent  in  law. 

Upon  a  writ  of  error,  the  judgment,  by  an  almost  unanimou* 
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18M«  vote  of  the  court  of  errors,  was  reversed.  The  case,  with 
the  opinions  then  delivered,  will  be  found  in  8  Cawen  R.  406. 
The  plaintiff,  having  thus  failed  in  his  suit  at  law,  files  his 
bill  in  this  court  for  relief  against  the  deed.  And  the  defendant, 
amongst  other  things,  sets  up  the  judgment  of  the  court  of 
errors  as  a  bar.  Whether  the  plaintiff  is  precluded  by  that 
judgment  from  controverting  any  further  the  validity  of  the 
conveyance,  is  the  first  question  to  be  eonsidered. 
The  action  of  ejectment  was  brought  avowedly  for  the  purpose 

of  putting  in  issue  the  validity  of  the  deed :  the  plaintiff  claiming 

adversely  to  it,  under  a  title  acquired  by  him  at  a  sheriff's  sale, 

upon  an  execution  against  the  grantor  subsequent  to  the  deed, 

and  the  defendant,  Philander  Seward,  being  in  possession  under 

it  Upon  the  trial  of  the  cause,  the  parties  went  into  the  same 
evidence  as  now ;  on  the  one  hand,  to  impeach,  and,  on  the 

other,  to  support  the  conveyance.  After  the  testimony  was 
closed,  the  plaintiff,  by  his  counsel,  conceded,  that  actual  fraud 
had  not  been  shown,  and  that  the  defendant  was  entitled,  on 
this  point,  and  from  the  facts  before  the  jury,  to  a  verdict :  re* 
serving  the  question,  whether,  as  against  a  creditor,  the  convey- 
ance was  not  fraudulent  in  law  and  void?  A  verdict  was 
accordingly  taken  for  the  defendant  upon  the  question  of  actual 
fraud ;  with  a  reservation  of  the  other  point. 

The  supreme  court  was  then  called  upon  to  determine,  from 
the  evidence,  whether  the  deed  was  to  be  considered  a  voluntary 
one  and  fraudulent  in  law,  as  a  matter  entirely  apart  from  actual 
or  intentional  fraud,  which,  it  was  admitted,  did  not  exist*  The 

court,  acting  upon  such  a  distinction,  considered  it  fraudulent 
in  law. 

When  this  decision  came  under  review  in  the  court  of  errors, 
the  distinction  thus  taken  was  controverted,  as  being  entirely 
groundless ;  and,  as  far  as  can  be  judged  from  the  opinions 
delivered,  the  case  underwent  an  elaborate  discussion  upon  all 
the  points  of  law  and  fact  which  could,  possibly  arise.  Chan- 
cellor Jones  discussed  the  question  of  form  in  the  special  verdict 
and  refrained  from  an  examination  of  the .  merits.  He  confined 
his  views  almost  exclusively  to  the  defect  of  the  special  verdict 
(which  set  forth  at  large  the  evidence  instead  of  barely  pre* 


TICaB-CHANCELLeR'S  COURT,  fet 

iting  the  facts)  and  declared  he  could  not  decide  the  question  IBB*, 
cf  law  raised  for  the  consideration  of  the  court :  because,  ha 
could  not,  in  that  court  of  appellate  jurisdiction,  form  his 
jidgment  upon  the  testimony  of  witnesses,  although  he  ac- 
knowledged it  to  be  the  business  and  duty  of  the  judges  and 
Chancellor,  in  their  respective  courts  of  original  jurisdiction,  to 
collect  the  facts  from  the  testimony  laid  before  them,  and  apply 
the  law  to  the  facts  when  thus  ascertained;  and  hence,  by  rea- 
aon  of  the  informality  in  turning  the  case,  as  presented  to  the 
supreme  court,  into  a  special  verdict  (by  which  he  felt  himself 
constrained  to  say  he  could  not  look  into  the  merits)  he  condu- 
cted, that  the  only  course  was  to  reverse  the  judgment  How 
this  followed  from  the  premises,  I  am  at  a  loss  to  perceive  1 
for  it  was  not  ascertained  that  there  was  error  in  the  judgment* 
and  the  informality  alluded  to  did  not  occur  until  after  tb& 
rendition  of  the  judgment,  when  the  case  was  put  into  form,  ia 
order  to  be  incorporated  in  the  record  preparatory  to  bringing 
Ae  writ  of  error,  and  by  the  party  who  sued  it  out 

Perhaps  I  am  bound  to  presume,  the  learned  Chancellor 
did  not  intend  to  lay  it  down  as  a  rule,  that  a  party  bringing  a 
writ  of  error  was  entitled  to  a  reversal  of  the  judgment,  pro- 
vided he  could  introduce  such  an  informality  into  the  record  a* 
would  preclude  the  court  from  looking  into  the  merits;  and 
yet  this  would  seem  to  be  the  consequence,  if  his  conclusion  be 
correct 

It  19  somewhat  important  to  ascertain  the  grounds  upon  which, 
fte  judgment  was  reversed ;  and  1  have  thus  far  noticed'  ttw 
op&ion  delivered  by  the  then  Chancellor,  for  the  purpose 
of  showing  it  hardly  possible  to  suppose,  that  a  majority  of  the 
members  of  the  court  of  errors  could  have  concurred  in  the 
reversal  upon  the  ground  of  the  informality  of  the  special 
▼ertfiet  It  appears  to  me  it  would  have  been  much  more  ra« 
traind,  upon  this  view  alone,  to  have  left  the  judgment  undis- 
turbed. 

That  such  was  not  the  ground,  I  think  is  manifest  from  other 

considerations.    Senators,  Spender,  Stebbin&y  and  E.  B.  Allen* 

dhftvexed  opinions  (as  ^appears  from  the  report  of  the  case} 

mpon  the  different  points  involving  the  whole  tperits ;  and  the 

42 
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court,  with  the  exception  of  one  senator,  concurred  in  the 
suit  of  the  opinions  delivered,  and  reversed  the  judgment  Th* 
fair  inference,  therefore,  is,  thai*it  was  reversed,  not  upon  mere 
formal  or  technical  grounds  alone,  but  after  a  full  consideration 
of  all  the  questions  then  raised  in  relation  to  the  validity  of  the 
deed.  Senator  Spencer,  adverted  to  the  difficulty  in  the  form 
of  the  special  verdict,  as  well  as  to  the  judgment's  being  erro- 
neous in  relation  to  a  certain  two  acres  of  land,  (and  therefore 
reversaWe :)  but,  still,  he  proceeded  to  consider  the  remaining 
questions  in  the  cause.    He  held,  in  the  first  place,  as  the 

•  supreme  court  had  done,  that  Van  Wyck,  the  plaintiff,  was  the 
creditor  of  William  Seward  at  the  time  of  the  conveyance  to 
his  soq;  and,  in  the  next  place,  that  the  conveyance  was  not 
voluntary,  but  made  for  a  valuable  consideration,  upon  a  pur- 
chase by  the  son;  therefore,  not  constructively  or  in  taw 
fraudulent ;  and  that,  strictly  speaking,  there  was  no  such  thing 
as  fraud,  in  law :  for  "  fraud  or  no  fraud  ?"  was  always,  he  con* 
sidered,  a  question  of  fact  to  be  submitted  to  a  jury,  and  as  this 
question  had,  by  the  consent  of  the  plaintiff,  been  determined 
by  the  jury  in  favor  of  the  defendant,  the  verdict  on  this  point 
was  conclusive  and  judgment  should  have  been  rendered  pur- 
suant to  it. 

Stebbins,  senator,  differed  from  the  supreme  court  in  this:  that 
Van  Wyck  was  not  a  creditor  at  the  time  of  the  conveyancer 
and,  therefore,  the  legal  presumption  of  fraud  did  not  arise  even 
if  the  deed  was  to  be  considered  a  voluntary  one ;  and,  to 
vender  it  void  against  him  as  a  subsequent  creditor,  be  was 
bound  to  show  actual  or  intentional  fraud,  and,  as  this  was  not 
shown,  but  the  contrary  admitted  and  found  by  the  jury,  the 
judgment  was  erroneous. 

Senator  Allen  went  more  largely  into  the  doctrine  of  legal 
or  constructive  fraud,  as  applicable  to  voluntary  conveyances  f 
and  held  such  a  conveyance,  by  one  indebted  at  the  time  prima 

facia,  but  not  conclusively,  fraudulent,  and  that  the  judgment 
of  the  supreme  court  was  incdrrect :  being  founded  upon  the 
notion  of  a  legal  fraud  and  in  entire  disregard  of  the  intent  and 
purpose  of  the  conveyance.    He  also  considered  the  deed  not 
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purely  voluntary,  but  founded,  in  part,  upon  a  meritorious  and, 
in  part,  upon  a  valuable  consideration. 

Although  there  are  shades  of  difference  in  these  several 
opinions,  yet,  taking  them  collectively,  it  appears,  that  every 
question  whioh  I  have  been  called  upon  to  consider  for  the 
purpose  of  overthrowing  the  deed,  has  been  examined  and 
passed  upon  by  the  highest  tribunal  of  the  State,  with  the  ex- 
ception, however,  of  the  question  of  actual  fraud  in  the  trans* 
action,  which,  neither  the  court  of  errors  nor  the  court  below 
was  called  upon  to  decide,  it  being  properly  a  question  for  the 
Jury,  and  whioh,  by  their  verdict  and  the  concession  of  the 
plaintiff,  was,  for  all  the  purposes  of  the  suit,  set  at  rest. 

Under  these  circumstances,  I  do  not  feel  myself  at  liberty  to 
treat  the  case  as  one  open  to  examination  in  this  court.  A 
reference  to  the  record  only,  shows,  that  the  whole  matter  of 
the  deed  now  sought  to  be  investigated,  is  res  adjudicate;  and 
«o  far  as  that  was  concerned,  it  was  between  the  same  parties 
and  is  conclusive. 

But  it  is  said  in  argument,  the  case  is  now  different  from 
"what it  was;  and,  the  question  of  actual  or  intentional  fraud 
is  now  for  the  first  time  presented.  The  recent  decision  of  the 
court  of  exchequer  in  England,  in  Jones  v.  Nixon,  1  Youngefs 
R.  359,  is  an  authority  to  show,  that,  even  on  this  ground,  the 
enquiry  cannot  be  gone  into. 

Besides,  I  think  the  complainant  has  precluded  himself  from 
raising  the  question:  by  consenting  to  a  verdict- against  him 
on  the  point.  He  has  thereby  virtually  admitted,  by  matter  of 
record,  the  non-existence  of  such  fraud. 

Again :  it  is  said,  it  was  a  verdict  and  judgment  in  an  action 
«©f  -ejectment,  which  is  never  conclusive,  either  by  way  of  evi- 
dence or  as  a  plea  in  bar.  One  trial  and  judgment  in  ejectment, 
it  is  true,  is  no  bar  to  another  action  of  ejectment.  The  reason 
is  this:  that,  as  the  action  is  brought  to  recover  possession  of 
lands  founded  upon  a  right  of  entry,  the  party  claiming  is 
supposed  to  have  entered  and  sealed  a  lease,  and  the  lessee 
brings  the  action  upon  this  demise;  and  every  such  entry  and 
demise,  although  a  fiction  in  law,  is  supposed  to  give  a  new 
right  of  action.     The  rule,  I  apprehend,  applies  only  when  a 
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1839.  jew  action  of  ejectment  is  brought,  for,  in  any  collateral  pro- 
ceeding between  the  same  parties,  as,  for  instance,  in  an  action 
for  mesne  profits,  the  recovery  in  ejectment  is  conclusive.  So, 
jBWASPr  if  instead  of  bringing  a  new  action  of  ejectment,  founded  upon 
a  real  or  fictitious  new  entry  and  demise,  the  party  resorts  to 
another  mode  of  proceeding'  or  goes  before  a  different  tribunal, 
setting  up  no  new  claim  of  right,  but  proceeding  to  enforce 
the  same  claim  or  right  as.it  existed  at  the  time  pf  the  former 
trial  and  which  was  then  determined  against  him,  I  know  of  no 
rule  or  principle  by  which  he  can  be  permitted  to  litigate  the 
matter  over  again,  with  the  former  judgment  standing  against 
him  in  full  force :  even  though  it  should  be  a  judgment  ren- 
dered in  an  action  of  ejectment.  Upon  the  claim  being  thus 
circumstanced,  such  a  judgment  is  as  binding  and  conclusive  as 
any  other. 

The  case  of  the  Earl  of  Bath  v.  Sherwin,  to  be  found  in  10 
Mod.  R.  1,  Gilb.  Eq.  Co.  2,  and  in  Prec.  in  Ch.  261,  and,  on 
appeal,  in  4  Br.  P.  C.  (Tom.  ed.)  373,  contains  nothing  ife 
consistent  with  this  view  of  the  law.  There,  a  bill  was  filed 
for  a  perpetual  injunction  to  restrain  a  party  from  bringing  any 
more  ejectments  at  law,  after  five  verdicts  in  succession  had 
been  rendered  against  him.  Lord  Chancellor  Cowper  refused 
the  injunction  and  dismissed  the  bill :  upon  the  ground,  that  the 
party  had  a  right  at  law  to  repeat  the  action  as  often  as  he 
pleased,  and  equity  had  no  jurisdiction  by  which  it  could  inter- 
fere. But,  upon  an  appeal  to  the  house  of  lords,  his  lordship's 
decree  was  reversed  and  the  injunction  was  directed  to  issue: 
not  because  one  verdict  was  a  bar  to  another  action  of  jeject- 
jnent,  but  for  the  reason  that,  after  several  trials,  and  all  attended 
by  the  same  result,  the  court  of  chancery  ought  to  interfere, 
for  the  purpose  of  preventing  vexatious  litigation  and  in  order 
to  quiet  possession.  This  case,  consequently,  only  shows  how* 
upon  this  principle,  courts  of  equity  may,  generally,  interfere  in 
order  to  check  the  bringing  of  repeated  actions ;  although  this 
power  no  longer  remains  to  be  exercised  by  the  court  of 
chancery  of  this  State :  since,  by  the  improvement  effected  in 
the  action  of  ejectment  under  the.  Revised  Statutes,  courts  of 
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law  may  declare  the  action  final*  after  there  have  been  two       1839. 
successive  verdicts* 

I  perceive  nothing  in  the  case  of  the  Earl  of  Bath  v. 
Bkerwin,  or  in  the  spirit  of  the  statute  now  in  force,  which 
militates  against  the  conclusion,  that  a  judgment  in  an  action 
of  ejectment  is  of  the  same  binding  force  and  efficacy  as 
any  other  judgment,  except  in  a  second  action  of  ejectment, 
where,  by  reason  of  the  fictitious  nature  of  the  proceeding,  it 
is  not  a  bar. 

Upon  this  ground  alone,  I  am  of  opinion  the  deed  in  question 
is  not  now  liable  to  be  impeached  in  this  court  for  fraud.  The 
judgment  of  the  court  of  errors  is  a  good  defence  to  the  present 
bill,  so  far,  at  least,  as  the  title  in  Philander  Seward  is  con- 
cerned. 

It  is,  therefore,  unnecessary  for  me  to  express  any  opinion 
upon  the  questions  so  elaborately  discussed  by  the  respective 
counsel,  as  to  whether  this  deed  was  a  voluntary  conveyance 
and  to  be  deemed  constructively  fraudulent,  and  whether  the 
evidence  in  the  cause  makes  out  a  case  of  actual  and  intentional 
fraud.  Nevertheless,  if  I  felt  myself  at  liberty  to  consider 
these  as  open  questions,  I  think  I  should  have  great  difficulty 
in  answering  them  affirmatively:  especially,  after  what  has 
transpired  in  regard  to  the  law  and  the  facts  of  the  case  in  the 
court  of  errors,  connected  with  the  subsequent  decisions  of 
the  supreme  court  In  the, cases  of  Jackson  v.  Peck,  4  WmcL 
R.  801,  and  Jackson  v.  Timmerman,  7  Wend.  43& 

There  is,  however,  another  branch  of  the  case  which  it  is 
necessary  to  consider.  Admitting  the  title  to  be  a  valid  one 
in  Philander  Seward,  as  a  purchaser  from  his  father,  the  com- 
plainant claims,  by  way  of  alternative,  to  be  paid  his  debt  oat 
of  the  moneys  made  payable  by  the  bonds  of  Philander  Seward 
to  his  sisters,  as  voluntary  gifts  by  their  father  to  them,  and  out 
of  the  residue  in  value  of  the  property  which  remained  in 
Philander  as  a  voluntary  gift  to  him,  over  and  above  the 
amount  of  the  bonds  to  his  sisters.  Ob  this  account,  the  two 
sisters  and  their  husbands  have  been  made  parties  to  the  suit. 
It  appears  to  me,  that  the  question,  whether  these  donation 
use  to  remain  valid  or  be  disturbed,  depends  upon  the  same 
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1832.  point  of  *  fraud  or  no  fraud"  which  has  been  agitated  in  relation 
to  the  conveyance  of  the  farm.  The  giving  of  the  deed  and 
the  execution  of  the  bonds  by  Philander,  to  secure  his  father 
an  annuity  and  his  sisters  certain  shares  of  the  property  which 
the  father  had  intended  to  give  them,  were  all  parts  of  the  same 
transaction,  growing  out  of  an  arrangement  previously  con- 
templated, and  whereby  the  father,  then  advanced  in  years, 
agreed  to  settle  his  property  amongst  those  of  his  children 
who  had  not  before  received  his  bounty ;  so  that,  if  there  was 
no  fraud  intended  as  respects  the  conveyance  of  the  property, 
(and,  on  this  point,  I  think  the  complainant  is  concluded,)  I  do 
not  see  how  any  actual  or  intentional  fraud  could  exist  in  rela- 
tion to  the  other  parts  of  the  same  transaction.  Gifts  inter 
vivos  are  consummated  by  delivery;  and  such  consummation 
confers  upon  the  donee  a  right  which  cannot  be  affected  where 
ftnch  gifts  are  made  in  good'faith.  If  the  donor  is  indebted  at 
the  time,  such  a  thing  may  be,  prima  facia,  evidence  of  fraud 
against  a  creditof ,  but  this  presumption  may  be  repelled  by 
proof  or  circumstances.  Although  the  delivery  of  the  bonds 
to  the  daughters  was,  as  between  them  and  their  father,  a 
voluntary  settlement  or  gift,  yet  the  question  in  these  and  simi- 
lar cases  is  not  any  more,  whether  it  is  fraudulent  at  law,  but 
whether  actual  fraud  was  intended :  Jackson  v.  Peck  and  Jackson 
t.  Tirnmerman,  before  cited. 

On  this  subject,  I  fully  concur  with  Mr.  senator  AUen ;  es- 
pecially, in  the  sentiments  expressed  by  him  at  the  close  of  his 
opinion,  namely,  that  the  transaction  was  fair  and  honest  in 
Itself  and  the  children,  thereby,  acquired  rights  which  are  not 
to  be  disregarded.  It  has  been  well  remarked  in  argument, 
that  if  the  defendants  now  before  the  court  are  bound  to  con- 
tribute  to  the  payment  of  the  complainants  debt,  then,  the  other 
children  of  William  Seward,  to  whom  he  made  advances  long 
previously,  are,  upon  the  same  principle,  equally  liable,  and 
ought  to  be  made  parties  to  the  suit.  I  must,  however,  say, 
that  in  the  absence  of  actual  fraud,  none  of  them  are  liable. 

Bat,  supposing  it  to  be  otherwise,  and  that  the  complainant 
has  a  right  to  the  decree  of  this  court  calling  them  to  an  account 
for  the  property  received  bySvay  of  gift  from  their  father,  then. 
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another  ground  of  defence  has  been  assumed  by  way  of  coun-  18SS. 
tervailing  that  right,  namely,  that  the  complainant  is  bound, 
before  he  can  ask  for  the  aid  of  this  court  for  such  a  purpose-, 
to  do  equity  and  account  for  the  fair  value  of  the  lands  of 
William  Seward,  junior,  which  he  put  up  to  sale  and  bought 
in  under  the  executions.  This  point  has  been  urged  with  great 
force ;  and,  following  the  example  of  Judge  Story  in  Beam  v. 
Smith,  2  Mason,  299, 1  am  by  no  means  prepared  to  say  the 
defendants  are  not  entitled  to :  the  benefit  of  it.  I  foftear  to 
examine  the  point  narrowly.  From  the  views  I  have  taken  of 
the  case,  there  is  no  necessity  I  should  do  so. 

According  to  those  views  and  for  the  reasons  already  given, 
I  am  of  opinion  the  complainant's  bill  should  be  dismissed, 
with  costs. 

In  considering  this  case,  I  have  felt  that,  as  between  the 
parties,  it  was  a  matter  of  indifference  which  way  the  cause 
was  here  decided ;  convinced,  as  I  am,  that  the  course  which 
has  once  been  taken  will  be  pursued  again:  that  the  spirit  of 
controversy,  awakened  between  them,  will  not  be  allowed  to 
slumber,  until  the  judgment  of  the  highest  tribunal  of  the  State 
shall  have  put  it  at  rest.  I  have,  nevertheless,  considered  the 
ease  attentively  and  with  a  sole  view  to  a  correct  decision.  If 
it  appear  that  I  have  erred,  I  shall  have  no  cause  for  self- 
reproach. 
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Wwt*  09.  Qamjaaan  and  others. 


The  anefent  nfo4*  of  attachment  end  enqtrastratietr  may  itiM  be  resorted  to  te 
%  proper  ease* 

This  eoert  den,  thioia>  •  sequestration*  ley  hold  of  property  of  every  fi*> 
*oriytkiBt  any  where  within  it»  jurisdiction*  belonging  to  a  pert  j  in  coat— pt 
for  net  obeying  a  decree ;  and  it  alia  has  power  to  apply  it  in  satisfaction. 
And  where  the  delay  of  an  attachment  And  sequestration  Would  jeopardise 
the  rights  of  the  opposite  party,  the  latter  way,  in  th#  first  instance',  file  a 
flesh  bill,  thereby  restraining  the  property  and  party  in  contempt,  art  thai 
obtain  the  efbet  of  th*  former  4*eree* 


April  25,        Almtra  Geraerdt,  the  daughter  of  the  defendant  Haanah 
IS 32.       Geraerdt,  was  the  owner  of  a  moiety  of  an  estate  in  the  island 

^>-v>^      ^  g£  Croix  in  the  West  Indies. 
Chose  im  oe« 

fro.  In  the  month  of  September  one  thousand  eighfr  hundred  and 

SiqutttrtUion-  twenty  she  Jntermarrted  with  Augustus  ftftainetaus?  but  pre* 
f^^,0!?,  vious  to  the  marriage,  she  and  her  husband  entered  into  articfeav 
14*  pnpertji  *?  which  the  income  of  the  estate  was  settled  upon  thera  far  their 
of  a  dimknd  lives,  with  remainder  to  the  issue  of  the  marriage.  The  deed  df 
*"*'"  who  gettlement  contained  a  provision,  allowing  the  properly  to  be 
fit  a  dter**.     *°^f  if  it  should  be  deemed  advisable,  and  the  proceeds  invested 

in  other  real  estate  or  in  public  funds  or  other  safe  security,  for 
the  purposes  of  the  trust  The  mother,  Hannah  Geraerdt,  was 
made  the  trustee  under  this  settlement 

In  the  month  of  January  one  thousand  eight  hundred  and 
twenty-four,  the  trust  estate  was  sold,  in  conformity  with  the 
provisions  of  the  settlement,  for  the  sum  of  twenty-three  thou, 
sand  seven  hundred  and  fifty  dollars ;  a  part  of  which  was  paid 
down,  while  the  balance,  amounting  to  sixteen  thousand  two 
hundred  and  fifty  dollars,  was  secured  by  the  bond  of  the  pur- 
chaser and  made  out  in  favor  of  the  mother,  Hannah  Geraerdt* 
as  such  trustee.  It  was  made  payable  in  eight  annual  and  equal 
instalments,  on  the  first  days  of  May  in  each  year,  with  inte- 
rest 5  the  obligors  reserving  to  themselves  the  right  of  payinf 


j 


1 


VICE-CHANCELLOR'S  COURT.  OT 

the  whole  or  any  part  of  the  money  sooner,  and  of  making  the  1832. 
payments  in  cash  or  by  bills  on  New  York  at  from  thirty  to  *■-■-' 
sixty  days  sight.  v 

A  child  was  bom  of  this  marriage  in  the  month  of  April  one  gerabbdt. 
thousand  eight  hundred  and  twenty-five ;  and  as  Mrs.  Geraerdt 
had  received  a  considerable  portion  of  the  money,  which  she 
neglected  x>r  refused  to  apply  to  the  purposes  of  the  trust,  a 
bill  was  filed  against  her,  in  the  court  of  chancery  of  this  State, 
in  the  name  of  the  child,  in  order  to  compel  her  to  account  for 
the  same  and  to  fulfil  the  trusts  which  she  was  charged  with 
having  violated. 

By  an  interlocutory  decree,  which  was  made  on  the  fourteenth 
day  of  July  one  thousand  eight  hundred  and  twenty-seven,  she 
was  ordered  to  account  before  a  master,  who  was  likewise 
directed  to  report  a  fit  person  to  serve  as  trustee  in  her  stead. 

The  cause  having  been  brought  to  a  final  hearing  upon  the 
master's  report,  it  was  decreed,  on  the  tenth  day  of  June  one 
thousand  eight  hundred  and  twenty-eight,  amongst  other  tilings, 
that  Hannah  Geraerdt  should  pay  to  the  then  complainant, 
within  sixty  days  from  the  date  of  the  decree,  the  sum  of  seven 
thousand  five  hundred  and  twenty-five  dollars,  being  the  balance 
reported  to  be  due  from  her  as  trustee  to  the  then  complainant ; 
and  that  the  said  Hannah  should  pay  to  her  daughter  Almira, 
who  was  made  a  co-defendant,  the  sum  of  eleven  hundred  and 
fifty-nine  dollars,  being  the  balance  reported  to  be  due  from  her- 
as  trustee  to  Almira ;  and  also  pay  to  Augustus  C.  Rainetaux, 
tlie  husband,  and  who  was  also  a  party  defendant,  the  sum  of 
one  hundred  and  fifty-nine  dollars,  being  the  balance  reported 
lo  be  due  to  him  from  her  as  such  trustee,  with  interest  on 
those  sums  respectively  from  a  certain  day  then  past  By  the 
came  decree,  the  complainant  was  appointed  trustee  under  the 
marriage  settlement  in  the  place  of  Mrs.  Geraerdt,  with  power 
to  take  possession  of  all  the  estate,  property,  moneys,  effects, 
bonds,  notes,  mortgages  and  choses  in  action  appertaining  to 
the  trust;  and  it  required  her  to  deliver  over  the  same  to  him 
.on  oath  under  the  direction  of  a  master.  She  was  likewise 
decreed  to  pay  the  costs  of  the  suit. 

After  the  decree  was  made  and  before  its  provisions  were 
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1832.  complied  with,  Mrs.  Geraerdt  received  a  remittance  from  St 
Croix  in  a  bill  of  exchange  on  Messrs  David  Rogers  &  Son,  at 
ninety  days  sight,  for  five  thousand  five  hundred  and  three  dol- 
lars and  forty-eight  cents,  which  was  presented  to  and  accepted 
by  them  on  the  eighteenth  day  of  June  one  thousand  eight  hun- 
dred and  twenty-eight. 

On  the  twentieth  day  of  the  same  month,  Mrs.  Geraerdt  was 
examined  before  the  master  in  relation  to  the  property  in  her 
possession,  with  a  view  to  its  being  delivered  over  in  satisfac- 
tion of  the  decree ;  and  it  appeared  from  the  examination,  that 
the  money  received  by  her  as  trustee  had  been  partly  expended 
by  her  in  living  and  partly  lost  in  speculations,  so  that  she  was 
unable  to  pay  the  amounts  decreed  against  her.  It  likewise 
appeared,  in  answer  to  questions  put  by  the  counsel  for  the 
complainant,  that  the  remittance  just  received,  in  the  bill  upon 
Rogers  &  Son,  was  no  part  of  the  proceeds  of  her  daughter's 
moiety  of  the  estate  in  trust  under  the  marriage  settlement,  but 
was  the  balance  arising  from  the  sale  of  the  other  moiety  which 
had  belonged  to  her  son  John  Peter  Geraerdt,  and  which  she 
held  or  was  entitled  to  in  her^own  right  under  an  assignment 
from  her  son. 

Shortly  after  this  examination,  Mrs.  Geraef dt  received  ano- 
ther remittance  from  St  Croix  in  another  bill  of  exchange  on 
Messrs  Rogers  &  Son  for  two  thousand  four  hundred  and 
ninety-four  dollars  and  ninety  cents,  which  was  presented  to 
and  accepted  by  them  on  the  ninth  day  of  July  one  thousand 
eight  hundred  and  twenty-eight.  This  bill,  it  was  admitted  in 
the  present  suit,  belonged  to  the  trust  estate,  and  was  in  pay- 
ment of  one  of  the  instalments  due  on  the  bond  of  the  purchasers 
of  it 

The  new  trustee  (the  present  complainant)  took  measures, 
by  notice,  to  prevent  the  negociation  of  these  several  bills  of 
exchange  by  Mrs.  Geraerdt;  and,  in  the  latter  part  of  July  one 
thousand  eight  hundred  and  twenty-eight,  he  filed  his  bill  in  this 
cause,  for  the  purpose  of  laying  hold  of  the  money  which  was 
in  the  hands  of  the  acceptors  as  being  a  part  of  the  trust  estate, 
©r  to  which  he  had  become  entitled  by  reason  of  the  fraudulent 
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conduct  and  insolvency  of  Mrs.  Geraerdt.    At  this  time  there         183*. 
were  three  children  of  the  marriage.  w*^' 

When  the  bills  of  exchange  became  due,  the  money  was      wmTn 
paid  into  court,  where  it  remained,  subject  to  order  or  decree   gsraerdt. 
in  this  suit 

The  answer  of  Mrs.  Geraerdt  admitted,  that  the  remittance 
of  two  thousand  four  hundred  and  ninety-six  dollars  was  a  part 
of  the  trust  estate ;  and  she  consented  it  should  be  paid  oyer  to 
the  complainant.  In  relation  to  that  sum,  there  was,  therefore, 
bo  dispute :  it  was  only  with  respect  to  the  five  thousand  five 
hundred  and  three  dollars  and  forty-eight  Gents,  the  controversy 
existed. 

The  court  considered  there  was  sufficient  evidence,  from  her 
answer  and  otherwise,  as  to  the  latter  amount's  being  a  remit- 
tance on  her  own  account,  and  that  it  formed  no  part  of  the 
property  of  which  she  was  trustee.  And  his  honor  considered 
the  question  before  him  to  be,  whether  the  court,  under  the 
circumstances,  could  intercept  this  money  and  apply  it  toward* 
the  payment  of  the  debt  decreed  against  her? 

Mr.  W-  Mulock,  for  the  complainant. 

Mr.  R.  Bogardus,  for  the  defendants. 

Thb  Vice-Chancellor.  When  this  suit  was  instituted,  the  July  23. 
time  allowed  for  paying  the  money  decreed  had  not  elapsed, 
but  Mrs.  Geraerdt  had  submitted  to  an  examination  before  the 
master;  and  from  which  it  appears,  she  was  insolvent  and 
destitute  of  all  means,  except  about  four  hundred  dollars  and 
the  money  payable  by  the  bill  of  exchange  in  question.  There 
was  no  disposition  to  apply  these  funds  to  the  proper  purpose ; 
on  the  contrary,  she  afterwards  sent  to  demand  both  bills  of 
exchange  and  sought  to  get  them  into  her  possession  against 
the  notice  which  the  complainant  had  previously  given. 
There  is  reason  to  believe  her  intention  was  to  withhold  the 
whole  from  the  substituted  trustee. 

The  justice  of  the  case  certainly  requires  the  money  should 
be  applied  towards  discharging  the  debt  established  by  the  de- 
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1852.  -  eree.  If  the  money  were  in  her  hands,  the  power  of  this  cotht 
would  be  sufficient  to  reach  it:  for,  besides  the  statutory  mode 
of  enforcing  decrees  of  this  court,  by  executions  similar  in  all 
OBRabrdt,  respects  to  executions  upon  judgments  at  law,  there  is  no  doubt 
but  the  ancient  process  of  attachment  and  sequestration  may 
still  be  resorted  to.  Although,  in  a  great  measure,  superceded, 
this  course  of  proceeding  has  not  been  prohibited  or  abolished 
It  rerftainsMo  be  pursued  whenever  it  may  be  deemed  neces- 
sary. After  a  decree  for  the  payment  of  money  or  performance 
of  a  duty,  the  goods  of  the  party,  his  money  and  the  rents  and 
profits  of  his  lands  may  be  applied,  upon  a  sequestration,  to 
the  payment  of  the  demand :  2  Brown's  Ch.  Pr.  738;  2  Harr. 
{Nemled.)  334;  and,  although  it  has  sometimes  been  questioned 
whether  choses  in  action  are  liable  to  a  sequestration,  there 
can  be  no  objection  to  it  upon  principle.  It  k  analogous  to  the 
power  which  this  court  now  constantly  exercises  over  tfcs 
equitable  interests  and  things  in  action  of  the  debtor,  where  a 
judgment  at  law  has  been  recovered  and  proves  unavailing 
upoj  the  writ  of  fieri  ficias.  The  same  reason  exists  for  aid* 
ing  the  creditor  by  decree ;  and,  surely,  this  court  will  go  as  far 
in  that  case  as  in  the  other,  in  order  to  compel  satisfaction  out 
of  a  species  of  property  which  cannot  be  reached  by  ordinary 
execution. 

There  are  cases  to  show  how  this  has  been  done  through 
the  medium  of  a  sequestration.  Totfdll  mentions  several, 
where  money  was  decreed  to  be  delivered  to  a  plaintiff  out  of 
other  men's  hands,  in  the  nature  of  a  sequestration;  as  well  as, 
where,  after  a  defendant  was  committed  for  non-performance 
of  a  decree,  the  court  ordered  a  sequestration  in  order  to  levy 
upon  moneys  of  his  in  the  hands  of  other  men:  see  under  the 
head  of  "Money"  and  "  Sequestration,"  Toth.  1 35  and  1 75.  And  in 
Hyde  v.  Pcttit,  1  Ch.  Ca.  91,  it  was  stated,  that  a  sequestration 
had  been  extended  so  far  of  late  as  to  sequester  things  in  action  j 

which  no  execution  at  common  law  could  reach,  and  the  con- 
sequence whereof,  it  was  argued,  would  be  destructive  to  trade 
and  commerce ;  but  the  court  entertained  no  such  apprehension 
and  held  a  sequestration  to  be  a  necessary  process  of  the  court 
In  Sbnmcnnr.  i^r^iTtTmarrd;  47^.795,  these  cases,  a^toiM 
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O&ert  before  Lords  Macclesfield  and  Batkurtt,  were  referred  to  1 8S1 
io  argument,  and  the  effect  of  them,  as  binding  authorities, 
was  questioned.  Lord  Eldon,  however,  declined  deciding  any 
of  the  points  which  were  there  presented,  and  overruled  the 
demurrer  upon  technical  grounds ;  at  the  same  time  intimating, 
pretty  clearly,  the  strong  inclination  of  his  mind  to  favor  the 
process  of  sequestration  to  the  full  extent  desired.  Lord  TaU 
bet,  in  Martin  v.  Kerridgc,  SP.  W.  240,  admitted  the  propriety 
of  a  sequestration  where  a  party  taken  into  custody  by  process 
of  attachment  continued  in  prison  without  paying  the  debt 

I  have  no  hesitation,  therefore,  in  saying,  this  court  is  compe- 
tent, through  the  medium  of  sequestration,  to  by  hold  of 
property  of  every  description  any  where  within  its  jurisdiction, 
belonging  to  a  party  in  contempt  for  not  obeying  a  decree ;  and 
also,  has  power  to  apply  it  in  satisfaction  of  the  debt  or  duty 
decreed  against  such  person. 

Is  there  then  or  can  there  be  any  valid  objection  to  the  exer- 
cise of  the  same  power  in  another  way,  in  order  to  attain  the 
same  end  T  I  think  not,  provided  special  circumstances  require 
it  In  the  present  case,  instead  of  waiting  until  an  execution 
upon  the  decree  or  process  of  attachment  could  issue  and  be 
followed  up,  if  necessary,  by  sequestration,  (which,  if  pursued, 
would,  there  is  every  reason  to  believe,  have  been  too  late  for 
any  beneficial  purpose,  the  present  complainant  having  just  been 
appointed  trustee  and  entitled  to  receive  the  money,)  he  files 
the  bill  in  this  cause  in  his  own  name,  in  order  to  reach  the  trust 
fund,  obtain  the  effect  of  the  decree  in  the  former  cause,  and 
get  an  injunction  restraining  the  defendant,  in  the  mean  time 
from  receiving  the  money  payable  to  her  by  virtue  of  the  bills 
of  exchange. 

The  objection  is,  that  no  such  bill  can  be  sustained,  except 
in  favor  of  a  judgment  creditor  at  law  after  his  remedy  there 
has  been  fairly  exhausted.  This  objection  only  goes  to  the 
matter  of  jurisdiction.  If  the  debt  or  demand  is  purely  of  legal 
cognizance,  it  is  undoubtedly  necessary  for  a  party  to  pursue 
his  remedy  in  a  court  of  law,  by  recovering  a  judgment  and  hav- 
ing an  execution  returned  unsatisfied,  before  he  can  ask  for  the 
aidof  this  court;  but,  where  a  demand  is  originally  an  equitable 
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1932.      .one,  and  the  party  has  proceeded  here  and  obtained  a  decree 
v*^^^/       for  the  payment  of  the  money,  it  can  no  longer  be  a  question 
v  whether  this  court  has  jurisdiction  to  entertain  a  new  bill  for  a 

geraerdt.  discovery  of  property  liable  to  satisfy  the  decree. 

Under  the  circumstances  of  this  case,  I  think  it  was  proper 
in  the  complainant  to  Exhibit  a  new  bill.  There  are,  certainly, 
strong  claims  upon  the  justice  and  equity  of  the  court  to  sus- 
tain it.  The  defendant  has  received  a  large  amount  of  money, 
as  trustee  under  a  marriage  settlement  for  the  benefit  of  her 
daughter  and  grand  children,  the  issue  of  the  marriage,  of  whom 
there  are  now  three,  which  she  was  bound  by  every  tie  of  filial 
affection,  as  well  as  of  moral  and  legal  obligation,  to  preserve 
for  their  use;  but  which  she  has  misapplied  in  violation  of  her 
trust — and  she  is  now  confessedly  insolvent.  A  sum  of  money 
belonging  to  her  happens  to  be  within  the  jurisdiction  of  this  court, 
not  sufficient  to  make  a  full  satisfaction,  but,  which,  if  applied, 
.  will  lessen  the  debt  to  a  considerable  extent,  and  she  refuses  to 
permit  it  to  be  so  applied :  although  no  other  creditor  is  shown  to 
have  any  claim  upon  it  Under  these  circumstances,  a  court  of 
equity  is  called  upon  to  exercise  its  authority  in  favor  of  hfem 
covert  and  of  infant  cestui  que  trusts,  (peculiar  objects  of  its 
care,)  and  to  appropriate  the  money  to  their  use  as  a  substitute 
for  what  has  been  improperly  taken  from  them* 

In  analogy  to  the  practice  in  cases  of  sequestration  and  upon 
the  principle  of  substitution,  I  am  of  opinion  the  court  is  fully 
authorized  so  to  decree.  I  shall  direct  the  complainant's  costs 
of  this  suit  to  be  paid  out  of  the  five  thousand  five  hundred  and 
three  dollars  and  forty-eight  cents,  and  the  residue  of  the 
money  to  be  paid  over  to  the  complainant,  as  so  much  on  account 
of  the  former  decree,  and  the  same  to  be  held  by  him  as  a  part 
a  of  the  trust  estate ;  and,  likefwise,  that  the  sum  of  two  thousand 
four  hundred  and  ninety-six  dollars  be  also  paid  over  to  him 
as  a  further  part  of  -the  trust  estate. 
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rtBRTUfl* 

Berttoe  and  wife  vs.  Varian  and  Coutant,  administrators  of  v. 

Varian,  deceased,  and  Anderson.  variah. 


The  statute  of  limitations  does  not,  in  terms,  apply  to  chancery,  still,  when  its 
jurisdiction  is  invoked  in  cases  of  which  it  has  not  an  exclusive,  but  a  con- 
current  jurisdiction,  equity  gives  to  it  the  like  effect  as  a  court  of  law. 

Silence  of  parties  for  several  years   raises  a  presumption  of  eatisfaclion. 

Calling  for  accounts  is  not  to  be  encouraged  after  the  death  of  the  accounting 
party,  provided  he  lived  long  enough  to  have  accounted  and  there  was  no 
impediment. 

Therefore,  where  a  bill  was  filed  against  one  guardian  and  the  administrator 
of  another  to  account,  eleven  years  after  one  of  the  wards  came  of  age  and 
eight  years  as  to  the  other :  //  mat  held,  that  the  complaint  mast  be  dismissed, 
with  coats. 

Ignoraoce  of  rights,  and  fraud  and  concealment  win  prevent  the  operation  of  the 
statute  ;  but  a  pnrty  must  set  these  up  distinctly  in  his  pleading.  An  aver* 
ment,  that  the  complainants  had  not  been  k<  in  a  situation  to  call  the  guar- 
u  dians  or  their  representatives  to  an  account"  is  too  indefinite. 


This  was  a  bill  calling  upon  a  guardian  and  the  administra-    jfyrU  24f 
tor  of  another  guardian  to  account.  1832. 

The  facts  were  these :—  ~  W7T,/ 

In  February,  one  thousand  seven  hundred  and  ninety-five,  acC0Unti. 
Isaac  Yarian  and  James  Anderson  were  appointed,  by %  the  Statute  of  li- 
court  of  Chancery,  guardians  of  the  persons  and  estates  of  mf'<Wwmt' 
John  Forrester  and  Gertrude  Forrester,  who  were  infants ;  the 
former  was  then  about  seven  years  of  age,  and  the  latter  nearly 
four  years  old. 

These  children  were  entitled  to  a  considerable  personal 
estate  under  the  will  of  their  mother  Gertrude  Harris,  who 
died  in  the  month  of  November  one  thousand  seven  hundred 
and  ninety-four;  and  were  also  entitled  to  some  money  arising 
from  the  estate  of  their  grandfather,  John  De  Witt  The 
'  guardianship  ceased  as  to  John  Forrester  in  one  thousand  eight 
hundred  and  nine,by  his  attaining  the  age  of  twenty-one  years. 
He  died ;  and  the  complainant,  Bertine,  became  his  administra^ 
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tor.  Gertrude  Forrester  arrived  at  full  age  in  the  year  one 
thousand  eight  hundred  and  twelve,  when  the  guardianship 
ceased  as  to  her.  She  remained  single  twelve  years  after* 
wards;  and  then,  in  one  thousand  eight  hundred  and  twenty 
four,  married  the  complainant,  Bertine.  Isaac  Varian,  one  of 
the  guardians,  died  in  the  year  one  thousand  eight  hundred  and 
twenty.  He  left  a  large  real  and  personal  estate ;  and  the  de- 
fendants, Varian  and  Coutant,  were  the  administrators  of  his 
estate. 

The  bill  was  filed  in  the  year  one  thousand  eight  hundred 
and  twenty-nine  by  the  complainants,  Bertine  and  wife,  in  her 
right,  and  by  the  former  in  the  capacity  of  administrator  of  the 
brother  John  Forrester.  It  called  upon  the  administrators  of 
Isaac  Varian,  in  conjunction  with  James  Anderson,  the  other 
guardian,  to  account  for  the  estates  of  the  wards  which  came 
to  their  hands  or  to  the  hands  of  either  of  them.  The  property 
to  which  the  children  were  entitled  from  Gertrude  Harris  and 
John  De  Witt,  came,  as  it  was  alleged,  into  the  hands  of  Isaac 
Varian,  as  acting  guardian,  soon  after  his  appointment 

Neither  the  time  when  John  Forrester  died  nor  when  letten 
of  administration  were  taken  out  to  his  estate,  appeared  upon 
the  pleadings  or  in  Up  proofs* 


Mr.  W.  SUliman,  was  of  counsel  for  the  complainants, 

Mr.  Jam*  Smith*  appeared  for  the  defendants* 

*•  Tim  Viea-GBAncsLum.  The  cause  has  been  beard  apon 
lbs  pleadings  and  proofs  between  the  complainants  and  the 
administrators  of  Varian ;  and  the  only  question  to  be  const* 
dared  at  present  is,  whether  the  defendants  are  protected  by 
the  lapse  of  time  or  the  atabaest  of  demand  from  fiafatKtjr  to 
account? 

These  defendant*  by  their  answer*  claim  the  benefit  of  die 
statute  of  limitations  or  of  the  equitable  bar  arising  from  the 
bpse  of  time,  in  the  same  manner  as  if  it  had  been  pleaded. 

The  wfaola  doctrine:  hearing  upon  the  question  hem  presented 
Qftferwem  an  examination  is  JS&me  v.  Bkodgocd,  7  Jokn*at$ 
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Ch.  R.  96;  fcnd  the  cleat  and  fcble  opinion  there  given,  which, 
so  far  as  it  was  appealed  from,  was  affirmed  by  the  court  of 
errors,  (see  8  Cowen,  360,)  must  be  regarded  as  establishing 
principles  governing  the  present  case. 

The  statute  of  limitafioris  does  not,  in  tenris,  apply  to  a  court 
of  equity ;  but  this  court  has  always  been  considered  within 
thte  spirit  and  meaning  of  the  statute,  in  respect  to  cases  analo- 
gous to  those  at  law,  and*  where,  from  the  inadequacy  of  the 
remedy  afforded  by  the  courts  of  law,  the  jurisdiction  of  a 
court  of  equity  has  been  invoked  to  supply  the  defect.  In  this 
respect,  equity  follows  the  law,  and  acts  hot  rrierely  by  analogy, 
but,  in  obedience  to  the  statute :  Hovenden  v.  Lord  Artne$leijf 
£Sch.  $L.  680,  631. 

Hence',  the  statute  could  alway*  be  pleaded  or  set  up  in  bar 
in  a  court  of  equity,  as  well  as  it  law.  There  ii  ri  material 
distinction,  however,  as  to  the  bases  to  which  the  statute  does 
or  do4&  n6t  apply,  and  it  is  the  application  founded  on  that  dis- 
tinction, which,  I  apprehend,  creates  all  the  difficulty  at  the 
present  day. 

Ci&nceltor  Kent  remarked,  in  Kane  v.  Bloddgood,  (hit  the 
great  and  marked  exception  to  the  ordinary  application  of  the 
statute?  to  etjUfty  casfcs,  exists  in  the  matter  of  trusts  falling  ex- 
ifasivgiy  within-  equity  jurisdiction ;  atad  the  rule  which  he  has 
deduced  frbfh  a  review  of  aM  the  decisions  is  undoubtedly  the 
Correct  oner  that  the  trusts  not  to  be  reached  or  affected  by 
thfe  statute  are,  those  technical  and  continuing  trusts  which  are 
not  cognizable  at  law,  but  fall  within  the  proper,  peculiar  and 
exclusive  jurisdiction  of  this  court.  On  the  other  hand,  the 
position  is  equally  true,  that  if  there  be  a  concurrent  jurisdiction 
between  courts  of  common  law  and  of  equity,  and,  instead  of 
proceeding1  at  law,  the  party  resorts  to  equity,  that  is  to  say,  if, 
irtstMad  of  bringing  an  actfoti  of  account,  detinue,  or  case  for 
money  had  arid  received,  hie  files  Sis  bill  for  an  account,  the 
feme  period  df  time  that  would  bar  him  At  law,  win  bar  hirft 
In  efquity.    This  principle,  he  observefc,  pervades  aH  the  case's. 

Chief  Justice  Sptncer,  in  Murray  v.  Coster,  26  John.  Jl 

6Bi,  Held  the  skifae  language  and  laid  down  the  same  principle 

W  fi&  dwfl  c&fcr  arid  fortibfc'  maimer;  and  s6  jb^  Has  ii  b*<h 
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deemed,  that  it  is  now  an  express  part  of  a  legislative  enact- 
ment: (2  R.  S.  301.) 

This  being  established,  it  remains  to  be  seen,  whether  the 
claim  in  question  is  to  be  classed  among  the  trusts  fajling  ex- 
clusively within  equity  jurisdiction  or  whether  a  concurrent 
remedy  existed  at  law.  ? 

There  can  be  no  doubt  on  the  point;  for,  although  the  ap- 
pointment of  these  guardians  was  made  by  this  court,  and  its 
power  and  jurisdiction  over  them  for  any  breach  of  trust  might 
have  been  exercised  at  any  time  during  the  minority  of  the 
wards,  upon  petition  or  bill,  or,  after  they  came  of  age  by  bill 
exhibited  for  an  account,  it  is  equally  certain  that,  as  the  wards 
respectively  attained  the  age  of  twenty-one  years,  they  could 
have  proceeded,  by  action  of  account,  against  their  guardians 
in  a  court  of  law,  if  the  guardians  omitted  or  refused  to  render 
lair  accounts  or  to  come  to  a  just  settlement  with  them.  This 
common  law  remedy,  by  action  of  account,  they  had  a  perfect 
right  to  on  the  determination  of  the  guardianship:  Co.  LitL 
89  :a  2  Kent's  Com.  188. 

The  action  of  account  against  a  guardian  is,  likewise,  ex- 
pressly recognized  and  confirmed  by  the  statute  for  improving 
that  remedy,  passed  as  early  as  the  year  one  thousand  seven 
hundred  and  eighty-eight,  and  which  has  ever  since  remained 
a  law  of  this  State,  {vide  1  Revised  Laws  of  1813  p.  90,)  and  the 
statute  of  limitations  expressly  mentions  the  action  of  account 
as  one  of  those  which  shall  be  commenced  within  six  years 
after  the  cause  of  such  action  accrues* 

Here,  we  have  a  case  in  which  there  was  a  perfect  remedy 
at  law,  concurrent  with  the  equitable  one  now  attempted  to  be 
enforced,  but  which  the  parties  omitted  to  pursue  after  die 
disability  of  infancy  was  removed  and  until  more  than  the  time 
for  bringing  an  action  at  law  had  elapsed.  From  the  time  of 
John  Forrester's  coming  of  age,  when  his  right  of  action  ac- 
crued, to  the  death  of  Isaac  Varian,  one  of  the  guardians, 
is  a  period  of  eleven  years ;  and  in  the  case  of  Gertrude, 
ope  of  the  complainants,  it  is  about  eight  years — and  during 
which  time  no  steps  were  taken  to  call  him  to  an  account 
And,  after  his  death,  about  nine  years  more  were  suffered  tQ 
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^ftapse  before  this  suit  was  instituted  against  his  representatives; 
four  years  of  which  latter  period  Gertrude  was  also  free  from 
Ac  disability  of  coverture.  Under  these  circumstances,  I 
think  this  court  is  bound  to  yield  the  same  obedience  to  the 
statute  as  a  court  of  law,  and  to  hold  the  complainants  barred 
of  their  right  to  an  account  by  the  lapse  of  time. 

If  parties  have  just  claims,  they  must  be  more  diligent  in 
asserting  them.  To  compel  the  administrators,  at  this  late  day, 
to  go  into  an  account,  in  the  absence  of  all  evidence  to  make 
out  their  discharge,  might  be  doing  great  injustice  to  the  estate 
they  represent;  for,  they  aver  in  their  answer,  that  no  books, 
accounts  or  vouchers  have  come  to  their  hands  or  been  dis- 
covered by  them  among  the  papers  of  their  intestate,  relating 
to  these  persons  or  their  property.  The  silence  of  the  parties 
for  so  many  years  raises  a  presumption  that  the  claim  has  been 
satisfied.  Perhaps  the  delay  in  making  the  demand  has,  of 
itself,  occasioned  the  loss  or  destruction  of  the  vouchers.  It 
is,  therefore,  better  that  they  who  have  so  long  slept  upon  their 
rights,  if  any  they  really  have,  should  be  deprived  of  them, 
than  that  the  possibility  of  doing  wrong  to  the  other  parties 
should  be  hazarded.  Besides,  calling  for  accounts  is  not  to  be 
encouraged  after  the  death  of  the  accounting  party,  provided 
there  was  time  enough  after  his  liability  accrued,  and  no  im- 
pediment in  the  way.  As  was  well  remarked  by  Sir  Thomas 
Plainer,  M.  R.  in  Chalmers  v.  Bradley,  1  Joe.  $•  W.  63,  public 
policy  requires  that  persons  should  not  lie  by  and  call  for  ac- 
counts at  a  distant  period,  when  the  accounting  party  is  dead, 
vouchers  are  lost,  and  the  memory  of  witnesses  is  gone. 

But,  it  is  said  in  argument,  that  the  wards  were  ignorant  of 
their  rights  when  they  came  of  age  and  ought  not  to  be  preju- 
diced by  the  delay;  and  that  an  enquiry  ought  to  be  directed 
into  circumstances  before  the  master,  showing  their  ignorance 
and  also  fraud  and  concealment  on  the  part  of  the  guardians, 
so  that  the  complainants  may  have  an  opportunity,  on  those 
grounds,  of  rebutting  the  presumption,  arising  from  the  lapse 
of  time.  Such  facts,  whenever  they  exist,  are  sufficient  to 
prevent  the  operation  of  the  statute  in  the  view  of  a  court  of 
equity;  but,  the  parties  should  lay  a  foundation  for  proofs  of 
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that  kind,  by  proper  charges  or  allegations  in  the  bill.  None 
such  are  contained  in  the  pleading  before  me.  The  complainants 
merely  allege,  that  during  the  principal  part  of  the  time,  since 
the  appointment  of  the  guardians,  the  complainant,  Gertrude, 
and  her  brother  John  Forrester,  have  not  been  in  %  situation  to 
call  the  guardians  or  their  representatives  to  an  account  in  re- 
spect to  the  guardianship.  This  is  too  indefinite,  and  leaves  us 
to  infer  that  it  was  only  during  infancy  that  they  were  in  a 
situation  not  to  call  for  an  account.  Jn  Chalmers  v.  Bradley, 
mentioned  before,  and  to  which  I  have  been  referred  as  an 
authority  for  directing  $  special  enquiry  into  circumstance* 
before  the  master,  there  was  an  express  allegation  in  the  bill, 
by  way  of  accounting  for  the  great  delay,  that  the  plaintiff  had 
been  in  ignorance  and  had  only  recently  discovered  thefaetq; 
and  even  there,  the  M.  R.  evidently  gave  the  direction  with 
great  caution. 

As  the  complainants  have  not  framed  their  bill  so  a*  to  adqu't 
of  evidence  to  rebut  the  presumption,  I  cannot  direct  the  re- 
ference. 

The  result  of  my  opinion  is,  that  the  complainant's  hill  rous^ 
be  dismissed  as  to  the  defendant's  Varian  and  Co^aal,tba 
administrators  of  Isaac  Varian  deceased,  with  costs. 


_J 
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In  the  matter  of  the  petition  of  Laitb,  &c.  lan«,  Ac, 


The  court  eaaoot  compel  a  husband  who  has  married  a  woraa*  baring  a  dower 
right,  nor  tba  female  either,  to  Job  in  a  deed  releasing  it 


Under  this  petition,  the  real  estate  of  an  infknt  was  directed     Mag  1, 
^o  be  sold.    The  amount  of  the  widow's  right  of  dower  had      *mms^, 
been  calculated  by  the  master.    She  had  married  again,  but      JDowtr. 
lived  separate  from  her  then  husband,  one  James  Caherty.    Ho 
refused  to  consent  to  the  sale  or  to  join  his  wife  in  a  conveyance, 
unless  she  would  consent  "  that  the  money  to  b$  paid  in  lieu  of 
"  dower  should  be  taken  by  him  or  enough  of  it  to  discharge 
"  all  his  debts." 

The  special  guardian,  by  petition,  now  suggested  these  cir- 
cumstances and  also  the  wife's  having  no  resource  save  this 
dower  right,  and  the  depreciation,  which,  would  take  place  ia 
the  price  gf  the  estate  if  the  parties  were  not  ordered  to  join 
in  the  deed.  And  he  prayed,  that  the  said  James  Caherty  and 
wife  should  be  compelled  to  join,  in  order  to  protect  the  rights 
of  tjbe  infant  ajid  make  the  title  in.  a  purchaser  more  complete, 
or,  in  default,  &e  said  J  w,e9  Caherty  stand  committed  uniB 
tta  farther  order,  of  the  court 

Mr.  Jqmt*  JR.  Whiting,  for  the  petitioner. 

Thb  Vicb-Chancejulo*.  I  cam?*  interfere.  The  statute. 
never  contemplated  a  compulsive  release  of  dower.  It  can 
only  be  released;  fcy  consent  V  Aer  widxm  had  i$&ied>  the 
court  could  not  have  compelled  her ;  and,  therefore,  cannot 
compel  her  present  husband  to  join  wi&  her  in  tuck  a  ntfegpe. 


<5ASES  in  the 

Desplaces  vs.  Goris  and  others. 


A  ihort  sentence  is  not  impertinent,  although  it  contains  no  fact  or  material 
matter  ami  may  be  only  inverted  in  an  answer  from  abundant   caution. 

The  practice  of  taking  exceptions  for  imperUoence  to  trivial  matter  is  not  to 
be  encouraged. 

A  statement  in  an  answer  introduced  to  show  the  temper  with  which  a  bill  if 
filed  and  the  oppressive  course  pursued  by  a  complainant,  is  not  impertinent: 
it  may  have  an  effect  upon  the  costs.        ♦ 

Whatever  is  called  for  by  the  bill  or  will  be  material  to  the  defence,  with  re- 
ference to  the  order  or  decree  which  may  be  made,  is  proper  to  be  retained 
in  an  answer. 

The  principle,  that  a  defendant, who  denies  some  substantial  leading  fact,  which, 
if  admitted,  would  entitle  the  plaintiff  to  relief,  and  who  cannot  be  compelled 
to  auswer  further  until  the  trutji  of  the  fact  is  disposed  of,  applies  only  to  a 
case  of  an  nccount  of  partnership  transactions.  And  even  there,  a  general 
denial  of  the  partnership  will  not  avail,  if  the  bill  charges  that  it  would  ap- 
pear by  a  discovery  from  the  defendant :  Therefore,  although  a  partnership 
in  certain  goods  was  denied,  the  defendant  ought  to  hate  set  forth  at  lanje 
certain  letters,  the  bills  of  lading  and  invoice,  as  the  means  of  better  ascer- 
taining whether  the  goods  were  partnership  property. 

Exception*  for  impertinence  must  be  supported  in  toto  or  fail  altogether ;  and 
an  exception  will  be  overrated,  if  it  includes  any  one  passage  which  is  not 
impertinent. 


May  l,  This  case  came  up  on  exceptions  to  a  master's  report, 

1832.       founded  upon  exceptions  to  the  separate  answer  of  the  defen- 

PUadn    and  ^ant  Louis  Delestre  Goris  and  the  joint  answer  of  the  other 

Practice.        defendants,  Joseph  W.  Allen  and  John  D.  Clute.  The  questions 

Exception*,     involved  principles  of  pleading  which  are  explained  in  the 

opinion  of  the   court.    A   statement  of  the  allegations  will 
also  be  sufficiently  detailed  in  the  decision. 

Mr.  Thatcher  T.  Payne,  for  the  complainant 
Mr*  Charles  Edwards,  for  the  defendants. 


Jugtut  6, 


The  Vxcb-Chahcbllor.  Seven  exceptions  were  taken  to 
the  answer  of  the  defendant  Goris :  two  for  impertinence,  and 
five  for  insufficiency,  Upon  a  reference,  the  whole  were  allow- 
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cd;  the  defendant  excepts  to  the  master's  report  in  respect  to 
each  exception  so  allowed. 

To  the  answer  of  Allen  and  Clute,  two  exceptions  are  taken 
for  impertinence,  both  allowed  by  the  master ;  and  his  report 
is  excepted  to,  in  regard  to  each. 

The  defendant  Goris  denies,  in  his  answer,  that  the  goods  in 
question  in  this  cause  are  the  goods  which  were  ordered  from 
abroad  under  the  agreement  hetween  him  and  the  complainant ; 
and  says,  that  he.  has  no  reason  to  believe  but  that  the  goods  so 
ordered  on  their  joint  account  will  yet  arrive,  pursuant  to  the 
contract  He  then  adds, "  and  this  defendant  claims  a  right  to 
u  file  a  bill  in  the  nature  of  a  cross  bill  herein,  when  the  same 
"  shall  arrive."  And  this  short  sentence  is  excepted  to  as  im- 
pertinent It  will  be  observed,  that  this,  sentence  contains  no 
statement  of  fact ;  but,  is  merely  the  reservation  of  a  right  or 
claim  and  certainly  free  from  the  objection  of  prolixity.  It 
may  not  be  necessary  or  material  as  respects  the  future  rights 
of  the  defendant,  that  such  a  claim  should  be  put  forth  in  the 
answer ;  but  yet,  out  of  abundant  caution,  it  was  inserted.  I 
cannot  say  it  was  altogether  improper.  If  it  can  be  of  no  ser- 
vice to  the  defendant,  it  is  certainly  harmless  as  respects  the 
complainant's  rights ;  and  I  think  the  practice  of  taking  ex- 
ceptions to  such  trivial  matter  is  not  to  be  encouraged.  This 
exception  ought  to  be  overruled.(a) 

The  second  exception,  reported  to  be  well  taken  for  imper- 
tinence but,  not  for  scandal,  is  to  a  more  material  part  of  the 
answer.  Here,  the  defendant  sets  out  the  conduct  of  the  com- 
plainaut  towards  him,  saying,  that  the  complainant  has  publicly 
and  falsely  charged  him  with  theft  in  relation  to  the  goods  and 
caused  a  notice  to  be  sent  to  auctioneers  (a  copy  .whereof 
is  annexed  in  a  schedule)  which  prevented  a  sale  of  certain 
goods  of  the  defendant's,  at  auction,  where  he  placed  them  for 
sale,  and  that  the  complainant  has  also  publicly  declared  he  had 
written  to  other  places  so  as  to  check  the  defendant's  sales  of 
property,  if  any  were  attempted  to  be  made  at  such  plates. 
And  all  this  he  alleges  to  be  in  consequence  of  the  complain 
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(a)  see  Dtl  Pont  v.  D$  TatUt,  1  Turn,  and  Ruu.  486. 
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1691.  nabt's  suspicions  and  statements'  inequitably  made  in  his  biU 
This  statement  appears  to  be  introduced  for  the  purpose  of 
showing  the  temper  with  which  the  complainant  has  exhibited 
£6*1*.  M*  MU  J  afld  thskt  an  unjust  end  oppressive  course  has  been 
taken  by  him  in  relation  to  the  matters  id  disprfte.  It  cannot 
bet  said  to  be  entirely  irrelevant ;  for,  if  pfotfed  as  stated,  it 
may  have  some  Weight  in  determining  the  Question  of  costt, 
which  may  be  influenced,  more  or  less,  by  (he  conduct  of  the 
partite*:  BedMes  on  Costs,  161.  (ifc) 

Since,  therefore,  if  may  haVe  that  effect,  iini  part  tf  the 
ih*wef  cannot  be  deemed  impertinent?  fat,  the  true  rule  *p* 
pears  to  bey  that  whatever  ie  called  for  by  the  bill  or  will  be 
iMttifiat  to  the  defence,  with  Reference  to  the  order  or  decree 
Which  may  be  made  in  the  ease,  re  proper  to  be  .retained  in 
the  answer :  Wagslqff  v.  Btyati,  1  Russell  and  St.  SB.  The 
master  should,  likewise,  in  my  judgment,  have  didaitowetf  this 

exee^ptiefr. 

The  fliitfd*  fourth,  fifth  and  akth  exceptkms^  for  inslifficte^dy, 
depend  upen  &e  sanie  principle  and  may  beeoAsidefred  toother. 
Ther  defettforit  sets  out,  if*  his  answer,  the  substance  of  one 
teltet  Which  he  wrote  And  ef  another  wnfch  he  received  from 
abroad ;  and  be  alluifes  to  *  bill  of  lading  arid  dn  iavcSeeof  the 
godds  h*  cdfltiWeHy  whieh  came  to  hfc  hands.  These  several 
exceptions  are  taken,  because  the  defendant  ftarf  obf  set)  forth 
Gopie*.  The  bill  lays'  a  sufficient  foundation  fot  these  excep- 
tions %  mid  fee  question  isv  whether  the  defendant  can  excase 
himself  from  setting  forth  the  Copied  rehired,  By  denffng,  & 
he  does,  that  the  geodd  are  partnership  property  or  that  the 
complainant  haa  any  interest  itt  them? 

The  partnership  agreement  is  admitted;  and  the  cirtum^ 
tfttffteee  tfre  strortg,  in  tftd  first  instance,  t6  nh&w  that  ffie* 
goods'  came  under  thtt  agifeettteffft  Notwlmslandii^  thtfdwtf^ 
the  justice  of  the  case  certairfy  require*  *  fiffl  disclosure  of  4H 

the  evidence  in  the  defendant's  pemet: 

Although  it  ha*  bee*  laid  dow^  as  a  principle  thatt, -if  tM 

defendant  dettSe*  s^me  substantial  leading  feet*  which,  if  tf» 

iratted,  would  entitle  the  plaintiff  to  relief,  uotii  tbe~  truth  of 

that  feet  is  disposed  *g  tfo  farther  *i*wW  shall  be  <****  peDed, 
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Cooper,  161  ;  yet  this  appearstojbejconfined to  the  case  of  a'      1832. 
bill  for  an  account  of  partnership  transactions,  where  the  de-       VJ-^' 
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fendant  denies  the  fact  of  partnership,  as  in  Drew  v.  Drew,  2  v 

Ves.  fy  B.  159 :  and  even  in  such  a  case,  if  the  bill  should  goris. 
charge  that  the  existence  of  the  partnership  would  appear 
by  certain  documents  or  accounts  in  the  possession  of  the 
defendant,  of  which  a  discovery  is  prayed,  the  defendant 
could  not  avoid  answering  as  to  such  particular  charges  by  a 
,  general  denial.  It  was  so  held  in  Evans  v.  Harris,  2  Ves. 
4*  B.  361,  "and  in  Saunders  v.  King,  6  Mad.  R.  61. 

Upon  the  principle  clearly  shown  in  those  decisions,  I  think ' 
the  defendant  is  bound  to  set  forth  at  large  the  letters,  bill  of 
lading  and  invoice  of  the  goods,  as  the  means  of  throwing  some 
light  upon  the  point  in  dispute,  which  is,  whether  the  goods 
are  partnership  property  or  the  individual  property  of  the  de- 
fendant, Goris.     These  four  exceptions  are  properly  allowed. 

The  seventh  and  remaining  exception,  I  am  of  opinion,  is 
not  well  taken.  It  appears  to  be  broader  than  the  bill :  for  I 
do  not  perceive  it  any  where  calls  for  this  particular  account 
of  the  goods  ;  and  in  the  present  stage  of  the  suit,  it  does  not 
seem  to  be  necessary.  I  shall  overrule  the  master  in  respect 
to  his  allowance  of  this  exception. 

Both  exceptions  to  the  answer  of  Allen  and  Clute,  for  im- 
pertinence, are  to  be  regarded  in  the  same  light  as  the  second 
exception  to  the  answer  of  Goris  ;  and,  (pr  the  same  reason, 
should  have  been  disallowed.  It  is  true,  there  are  some  tilings 
set  up  in  the  parts  of  the  answer  here  excepted  to,  which 
might  better  have  been  omitted  ;  and  had  the  exceptions  been 
confined  to  such  parts  or  passages,  I  $m  inclined  to  think  the 
latter  ought  to  have  been  expunged.  But  the  rule  now  is,  that 
each  exception  for  impertinence  must  be  supported  in  toto,  or 
must  fail  altogether ;  and  the  exception  must  be  overruled,  if 
it  includes  any  one  passage  which  is  not  impertinent.  This 
was  held  in  the  recent  case  of  Wagstajf  v.  Bryan,  before 
cited ;  and  it  results  from  the  practice  in  this  Court,  as  well  as 
in  the  English  Court  of  Chancer}',  by  the  adoption  of  their  new 
orders,  which  require  that  the  parts  of  a  pleading  objected  to 
as  impertinent  shall  l?e  particularly  specified  in  exceptions ; 
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and  being  once  specified,  the  exceptant  is  bound  to  lupport  the 
whole.  If  this  were  not  so,  a  party  might  be  induced  to  file 
sweeping  general  exceptions  on  the  chance  of  succeeding  in 
relation  to  some  small  portion  of  the  matter. 

I  must  disallow  the  two  exceptions  to  the  answer  of  Alien 
and  Clute,  with  costs  of  the  reference  and  of  the  hearing. 

The  complainant  is  to  be  allowed  his  costs  upon  the  refer- 
ence of  the  four  exceptions  for  insufficiency  against  the  de- 
fendant Goris  ;  but,  a,s  there  is  almost  an  equality  in  the  ex- 
ceptions allowed  and  disallowed,  I  shall  not  give  either  party 
any  costs  upon  the  hearing. 


Tier  vs.  Pennell,  Tier  and  others. 


R.  C.  devised  real  estate  to  his  daughter  A.  and  her  husband  for  their  joint 
lives,  with  remainder  to  such  child  or  children  as  A.  should  leave  at  (he 
time  of  her  decease,  and  to  their  respective  heirs,  executors,  administrators 
and  assigns  for  ever  share  and  share  alike.  A.  left  children,  and  a  female 
grand  child,  the  daughter  of  a  deceased  son  who  had  died  in  the  lifetime 
of  A.  and  her  husband  :  Held,  that  the  grand  chijd  was  not  entitled. 

Grand,  children  and  great  grand  children  can  only  take  under  the  descrip- 
tion of  "  children"  from  necessity,  i.  e.  where  the  will  would  otherwise 
remain  inoperative,  or  where  a  testator  has  clearly  shown,  by  the  use 
of  other  words,  a  non-intention  to  restrict  the  term.  But  the  word  "  u- 
sue"  prima  facie,  carries  a  devise  to  all  the  descendants. 


Mayl,  The  circumstances  of  this  case  are  sufficiently  detailed  in 

v^v,^,      the  opinion  of  the  court. 

wm. 

as  to  Grand-        The  Vice-Chancellor.     The  question  in  this  cause  arises 
chiltft  taking,  upon  the  will  of  Robert  Carr,  which  was  made  on  the  twenty- 
second  day  of  August,  1799.     The  testator  died  about  thirty 
years  ago,  leaving  a  considerable  real  estate  in  the  city  of 
New  York.    It  is  now  sought  to  be  partitioned. 

A  clause  of  the  will  in  question  is  in  the  following  words : 
"  I  give  and  bequeath  to  my  daughter  Ann  Tier,  and  to  her 
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"  husband  Jacob  Tier,  the  dwelling  house  wherein  they  now       1832. 

u  live  and  lot  of  ground  and  premises  thereunto  belonging,  for      ^-■-, 

*and  during  their  natural  lives  and  the  natural  life  of  the  sur- 

"  vivor  of  them  ;  and  from  and  immediately  after  the  'decease     *innbll* 

41  of  the  survivor  of  them,  to  such  child  or  children  as  she  shall 

wor  may  leave  at  the  time  of  her  decease,  and  to  their  respec- 

u  five  heirs,  executors,  administrators  and  assigns  for  ever, 

u  share  and  share  alike." 

Jacob  Tier  died  on  the  eighteenth  day  of  December,  1827. 
His  wife  Ann,  the  daughter  of  the  testator,  departed  this  life 
on  the  nineteenth  day  of  July,  1830.  They  left  five  children 
(who  are  parties  to  tin's  suit)  and  one  grand  child,  Sarah 
Elizabeth  Tier,  an  infant  of  about  eleven  years  of  age  and  a 
party  defendant.  The  latter  was  the  daughter  of  a  son  who 
had  died  in  the  lifetime  of  his  parents. 

The  sole  question  is :  whether  this  grand  child  is  entitled  as 
a  tenant  in  common  in  remainder  with  the  surviving  children  ? 

Grand  children  and  great  grand  children  will  sometimes  take 
Under  the  general  description  of  children,  although  ordinarily 
the  word  "  children"  does  not  comprehend  grand-children.  It 
is  either  from  necessity,  where-the  will  would  otherwise  remain 
inoperative  or  where  a  testator  has  clearly  shown,  by  the  use 
of  other  words,  a  non-intention  to  restrict  the  term,  that  grand . 
children  are  permitted  to  come  in  under  a  devise  or  gift  to 
u  children."  Thus,  in  Wylde's  case,  6  Coke's  R.  16,  in  the  ab- 
sence  of  children  to  take  by  purchase  under  the  devise  to  a 
man  and  his  children,  the  term  was  construed  to  .mean  issue 
and  was  converted  into  a  word  of  limitation — suoh  a  oonstruc- 
tion  being  necessary  in  order  to  give  effect  to  the  will  which 
would  otherwise  have  remained  inoperative.  And  inWyth  v. 
Blackmail,  1  Ves.  sen.  196.  S.  C.  AmbL  555,  (called  Wythe  v. 
Thurlston,)  it  was  held  that  the  indiscriminate  use  of  the  word 
u  children"  and  "  issue"  showed  an  intention  not  to  confine  the 
former  term  to  its  proper  and  ordinary  meaning,  but  to  en- 
large it  to  the  same  sense  as  the  word  issue  :  comprehending 
grand  children  as  entitled  to  take — not  by  the  mere  description 
of  children,  but*  under  the  more  comprehensive  term  "issue," 
the  use  of  which  is  sufficient  to  carry  a  devise  or  bequest  to 
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1632.  all  the  descendants.  The  cases  of  Gab  r.  Bennett,  Ambl  681, 
and  Royle  v.  Hamilton,  4  Yes.  jr.  437,  are  to  the  same  effect; 
and  see  Dahell  v.  Welch,  2  Si7n.  3 If),  (a) 
pennelIi.  vBut,  it  is  equally  well  settled  that,  where  the  word  M  children" 
alone  is  used  and  there  are  persons  who  answer  the  descrip- 
tion, grand  children,  or  other  descendants,  cannot  take. — 
This  is  a  necessary  result,  because  the  term  children  does  not, 
according  to  its  proper  signification,  extend  further  than  to  ira- 
'  mediate  descendants,  and  the  per^pn  claiming  to  be  legatee 
or  devisee  must,  accurately  answer  the  description  given  in 
the  will ;  1  Rop.  on  Leg.  72.  The  case  of  Crooke  v.  Brook- 
ing, 2  Vern.  107,  is  a  direct  authority  upon  this  point.  Here, 
upon  a  rehearing,  it  was  decided,  that  under  a  devise  in  trust 
for  the  children  of  A.,  and  where  A.  had  only  one  child  and 
several  grand  children,  the  child  only  should  take  ;  but,  if  there 
had  been  no  child  of  A.  living,  the  grand  children  would  have 
taken.  And  in  Reeves  v.  Brymer,  4  Tes.  jr.  692,  Lord  Al- 
vanley,  M.  R.,  lays  down  the  latter  part  of  the  same  rule. — 
Sir  William  Grant,  M.  R.,  subsequently  decided  the  cases  rf 
Radclife  v.  Buckley,  10  Ves.  195,  and  The  Earl  of  Orfordr. 
Churchill,  3  Ves.  fy  B.  59,  upon  the  like  principle.  He  ex- 
amined, with  great  care,  all  the  cases  previously  decided.  In 
the  last  mentioned  case,  he  observes,  "  I  never  knew  an  in- 
"  stance,  where  there  were  children  to  answer  the  proper  des- 
"  cription,  that  grand-children  were  permitted  to  share  along 
"  with  them,  although,  where  there  is  a  total  want  of  children, 
"  grand  children  have  been  let  in  under  a  liberal  construction 
u  of  the  word  '  children.' "  The  great  difficulty  in  permitting 
grand  children  and  children  to  take  together  under  one  general 

(a)  Also,  Davenport  v.  Hanbury,  3  Ves.  257  ;  Freeman  v.  Pau- 
ley, lb.  421  ;  Bernard  v.  Montague,  1  J\lertv.  424;  Leigh  v.  Abf- 
bury,  13  Ves.  340 ;  Hockley  v.  Jtfaivbey,  1  Ves.  jr,  150 ;  Hayden 
v.  Wilshire,  3  T.  JR.  372. 

His  honor,  in  mentioning  the  word  issue,  here  speaks  of  it  in  its 
unrestricted  sense.  For,  whenever,  in  a  deed  or  a  will,  the  intention 
appears  to  be,  that  the  word  issue  was  not  intended  to  mean  descend- 
ants, but  children,  the  courts  give  it  such  a  construction  :  Hampton 
v.  Brandwood,  1  Mad.  R.  388  ;  Sibley  v.  Perry,  7  Ves.  522,  531.— 

C.  E. 
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description  in  the  will  is,  that  both  classes  of  persons  must       1832. 
take  by  the  same  denomination,  which  is  inconsistent :  Shelly 
v.  Bryer9  Jacob's  R.  207. 

In  the  present  case,  it  is  clear  the  devise  of  the  remainder  pbuxew. 
is  to  the  child  or  children  of  the  wife,  and  is  confined  to  such 
as  she  had  living  at  the  time  of  her  decease.  There  is  no  am- 
biguity. It  is  to  such  child  or  children  as  should  happen  to 
survive  her ;  and  there  is  nothing  in  the  will  to  show  an  in- 
tention to  include  more  remote  descendants.  I  cannot  under- 
take to  extend  the  devise  beyond  its  plain  and  obvious  mean- 
ing, although  the  not  doing  so  may  seem  to  operate  harshly 
towards  the  infant  grand  child. 

The  cases  of  Drayton  v.  Drayton,  1  Dessau^  iL  324,  and 
Devereanx  v.  Barnwell,  lb.  497,  with  Elliott  v.  Executors  of 
Smith,  cited  in  these  cases,  would  seem  to  convey  an  idea  that 
the  court  may,  by  a  forced  construction,  let  in  grand  children 
or  other  representatives  of  a  deceased  child  to  take,  even 
where  the  will  expressly  directs  the  whole  to  go  to  the  surviv- 
ing children  in  case  of  the  death  of  a  child  before  the  time  ap- 
pointed for  the  payment  or  delivery  of  their  portions.  I  have 
great  doubt  of  the  correctness  of  these  decisions,  and,  therefore, 
do  not  feel  warranted  in  following  them.  They  appear  to 
have  been  made  in  disregard  of  the  positive  directions  con- 
tained in  the  different  wills.  And  we  are  even  t&ld  by  the 
court  in  Devereaux  v.  Barnwell :  "  the  rule  that  the  intention 
"  of  the  testator,  if  not  inconsistent  with  some  rules  of  law, 
u  must  prevail,  is  not  to  be  rigidly  adhered  to  in  all  cases" — 
a  doctrine  which,  if  tolerated,  would  invest  the  courts  with  the 
power  of  making  wills  for  testators  different  from  what  they* 
intended,  as  well  as  of  construing  such  as  might  be  difficult 
or  of  doubtful  interpretation. 

The  present  case  is  clearly  distinguishable  from  Pemberton 
v.  Parke,  5  Binney's  R.  601.  There,  the  bequest  ran  to 
"  children  and  grand  children ;"  and  one  question  was,  whether 
great  grand  children  could  take.  It  was  held  they  could,  from 
the  evident  intent  of  the  testator  to  include  them,  as  proved 
by  other  expressions  in  the  will. 
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Another  case  relied  upon,  in  behalf  of  the  infant,  was  Doe, 
ex  dem.  Barnes  v.  Provoost,  4  /.  if.  61.  This  is  also  distin- 
guishable from  the  present :  on  account  of  the  difference  in  the 
words  of  the  devise.  A  majority  of  the  court,  against  Spen- 
cer, J.,  held,  that  by  the  fair  construction  of  the  will,  the  re- 
mainder  over  to  the  children  of  the  testator's  daughter  was  a 
vested  remainder  in  all  the  children  bom  at  the  death  of  the 
testator,  and  the  shares  of  those  dying  during  the  existence  of 
the  particular  estate  went  to  their  representatives  and  not  Jo 
the  survivor.  But,  by  the  clause  of  the  will  which  I  have  to 
pass  upon  in  the  present  case,  the  remainder  was -entirely  con- 
tingent, because  of  the  uncertainty  of  the  persons  who  were  to 
take;  it  was  unknown  which  or  whether  any  of  the  children 
would  survive  their  mother ;  and,  as  before  observed,  the  limi- 
tation being  expressly  to  such  child  or  children  as  she  should 
or  might  leave  at  the  time  of  her  decease,  it  clearly  implies  a 
•survivorship  among  them  and  so  that  the  survivors  were  to 
take.  This  is  a  material  circumstance,  which  is  wanted  in  the 
case  last  cited,  and  constitutes  the  distinction  between  a  con- 
tingent and  vested  remainder ;  and  upon  which  distinction  the 
decision  was  founded. 

I  am  of  opinion  the  grand  child,  Sarah  Elizabeth  Tier,  is  not 
entitled  to  any  sharp  in  the  house  and  lot  in  question,  with  the 
other  parties  to  this  suit,  as  a  tenant  in  common  or  otherwise. 


Storms  vs.  Storms. 


A  special  replication  to  a  plea,  filed  without  leave,  ordered  to  be  strick- 
en off. 

The  use  of  special  replications  has  been  discontinued  • '  And  if  a  complain* 
ant  wants  to  avoid  the  effect  of  matter  pleaded  in  bar,  he  must  apply10 
amend  the  charging  part  of  his  bill.  This  charging  part,  contain^ 
the  alleged  pretences  of  a  defendant,  and  the  complainant's  denial  of 
them,  amounts,  virtually,  to  a  special  replication. 
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The  complainant  had  filed  a  bill,  as  a  judgment  creditor,      "xgjo** 
upon  a  judgment  for  9106  93,  debt  on  bond,  (in  the  penalty  of        ^v>* 
♦200,)  and  $6  37  costs,, recovered  in  the  Marine  Court  of  the      storms 
city  of  New  York. 

The  defendant  pleaded  in  bar  the  want  of  jurisdiction  of 
the  Marine  Court  to  render  such  a  judgment;  inasmuch ^flc^c«. 
as  it  could  not  take  cognizance  of  causes  above  the  amount  cation. 
of  one  hundred  dollars;  and.  to  this  plea  the  complainant  Jurisdictum* 
put  in  a  special  replication  r  "  That  the  bond  mentioned  in 
"  the  defendant's  plea,  and  upon  which  judgment  was  rendered, 
"  was  a  surety  bond  taken  by  the  said  Marine  Court,  to  abide 
"  the  event  of  a  suit  pending  therein  at  the  time  of  taking  such 
"  bond,  between  the  complainant,  who  was  the  plaintiff  in  said 
"  suit,  and  one  J.  O.  S.  and  one  S.  J.  S.,  defendants ;  and  that 
"  the  defendant  in  this  suit  became  such  surety.  And  complain* 
"  ant  says,  that  said  Marine  Court,  by  virtue  of  an  act  passed 
"  April  9th,  1813,  entitled  'An  act  to  reduce  several  laws  re- 
44  4lating  particularly  to  the  city  of  New  York  in  one  act,'  sec- 
M  tion  148,  have  jurisdiction  and  cognizance  of  suits  on  surety 
44  bonds  taken  in  said  court.     All  which  matters,  &c." 

A  motion  was  now  made,  on  the  part  of  the  defendant,  to 
take  this  special  replication  off  the  files  of  the  court. 

Mr.  Timothy  R.  Ghreen,  for  the  motion. 

Mr.  Obed  Gridley,  for  the  complainant. 

The  Vice-Chancellor.  The  question  is,  whether  a  special 
replication  can  be  filed  without  leave  of  the  court  ?  It  cer* 
tainly  cannot.  Such  a  practice  would  directly  militate  against 
the  siity-fifth  rule. 

The  ancient  practice  of  the  Court  of  Chancery  allowed  spe- 
cial replications  to  be  filed.  But  it  was  found  to  lead  to  great 
inconvenience,  and  was  abolished,  or,  rather,  discontinued. 
Nevertheless,  in  a  few  cases,  it  may  still  be  permitted. 

If  the  present  replication  is  to  stand,  it  will  require  a  re- 
joinder ;  then,  perhaps,  may  come  a  surrejoinder,  and  the  court 
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1833.       will  be  drawn  in  to  consider  all  the  nicety  of  special  pleading, 
v^v-w       as  used  in  courts  of  law.     "  Special  replications,"  says  Minde, 

BOBEBYSOZf  - 

t>.  page  285,  "with  all  their  consequences,  are  now  out  of  use, 

bobertson.  M  and  the  plaintiff  is  to  be  relieved  according  to  the  form  of 
w  the  bill,  whatever  new  matter  may  have  been  introduced  by 
M  the  defendant's  plea  or  answer."  The  same  principle  is  to  be  j 

found  in  Brown9 s  late  work  on  Practice,  vol.  1,  p.  53.  In- 
stead of  putting  in  a  special  replication,  the  complainant  might 
have  moved  to  amend  his  bill,  by  charging  the  pretences  of  the 
defendant  as  to  the  want  of  jurisdiction,  and  alleging  the 
contrary  to  be  true.  And,  therefore,  it  is  said  in  the  books, 
that  the  complainant,  by  his  pleading,  not  only  puts  a  bill  upon 
file,  but  also,  virtually,  a  special  replication.  Whenever  he 
sets  out,  and  negatives  the  alleged  pretences  of  the  defendant, 
the  remedy,  it  will  be  seen,  is  open  to  the  complainant  without 
a  distinct  special  replication.  At  the  present  day,  we  only 
have  demurrers  to  bills ;  whereas,  an  encouragement  of  the 
course  which  this  complainant  has  adopted,  would  lead  to  de- 
murrers, to  replications,  and  other  pleadings.  *  Such  a  practice 
cannot  be  tolerated  here,  and  I  must  order  the  replication  to 
be  taken  off  the  files,  with  costs. 

Order  accordingly. 


Robertson,  by  Smith,  her  next  friend,  vs.  Robertson. 


Although  there  was  an  appeal  to  the  Chancellor,  from  an  order  allowing 
the  sufficiency  of  a  next  friend,  still  it  did  not  stay  the  Vice-Chancellor 
from  granting  temporary  alimony. 


June  11,  This  was  a  bill  filed  for  a  divorce  a  mcnsa  et  thoro.     The 

1882 

husband  had  applied  to  the  court  to  stay  proceedings  in  the 


Alimony,      g^  until  a  more  responsible  next  friend  was  appointed  or  the 
"^*        complainant  should  give  security  for  costs.    This  application 
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was  opposed;  and  the  court  decided  that  the  present  next        1832. 
friend  was  a  persoft  of  sufficient  responsibility.    From  this       v-**v^ 

C LARKS 

determination  the  defendant  appealed.  v 

An  application  was  now  made  for  temporary  alimony.  Brooklyn 

BANK. 

Mr.  Dudley  Selden,  for  the  applicant. 

Mr.  John  B,  Scoks,  for  the  defendant,  opposed ;  on  the  ground 
of  the  appeal. 

The  Vice-Chancellor.  If  the  order  appealed  from  should 
be  reversed  by  the  Chancellor,  still  the  suit  is  not  at  an  end. 
Some  responsible  person  can  very  likely  be  procured,  or  even 
the  present  party  may  be  enabled  to  give  security.  The  pen- 
dency of  the  appeal  is  therefore  not  fatal  to  the  hearing  of  the 
present  motion. 

Alimony  granted. 


Clarke  and  others  vs.  The  Brooklyn  Bank  and  others. 


The  act  incorporating  the  Brooklyn  Bank  authorized  the  commissioners, 
in  case  of  an  excess  of  subscriptions,  to  distribute  the  stock  among  the 
subscribers  in  such  manner  as  a  majority  of  such  commissioners  should 
deem  most  advantageous  to  the  interest  of  the  institution.  The  persons 
subscribing  for  20  shares,  or  upwards,  were  not  to  receive  less  than  * 
20  shares,  unless  such  subscribers,  or  those  for  a  less  amount,  exceeded 
the  whole  amount  of  stock.  And  no  one  commissioner  was  to  be  al- 
lowed more  than  250  shores,  if,  without  it,  the  whole  stock  was  taken 
up.  There  was  an  excess  of  subscriptions.  It  was  held,  that  the 
commissioners  were  authorized  to  take  250  shares  apiece,  and  were  not 
bound  to  give  every  subscriber  some  stock.  They  could  not  be  com- 
pelled to  make  a  rateable  apportionment  of  the  stock.  The  power 
given  to  them  was  broad  and  general. 


June  6, 
1832. 


Construction 
of  a  Bank  char- 
By  an  act  of  the  Legislature,  passed  the  twenty-fourth  day  terintheappor- 

of  February,  1832,  the  Brooklyn  Bank  was  incorporated,  with  JS"*  ofihe 
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1832.  a  capital  of  two  hundred  thousand  dollars,  divided  into  tcff 
thousand  shares  of  twenty  dollars  each.  Seven  commissioners 
.were  named  in  the  act,  to  open  books  and  receive  subscrip- 
tions  to  the  capital  stock.  The  tenth  section  of  the  act  makes 
it  the  duty  of  the  commissioners  "  to  distribute  the  stock  among 
u  the  subscribers  thereto ;  and  in  case  there  should  be  sub- 
u  scriptions  to  more  than  the  amount  of  such  stock,  it  shall  be 
"  the  duty  of  the  commissioners  to  apportion  the  same  among 
M  the  subscribers  thereto,  in  such  manner  as  a  majority  of  them 
"  shall  deem  most  advantageous  to  the  interests  of  the  institu- 
"tion.  But  no  person  who  shall  have  subscribed  for  twenty 
44  shares,  or  upwards,  shall,  upon  such  distribution,  receive  less 
M  than  twenty  shares,  unless  the  subscription  for  the  last  men- 
M  tioned,  (that  is  to  say,  twenty  shares,)  or  a  less  number,  shall 
*  exceed  the  whole  amount  of  the  capital  stock ;  nor  shall 
**  there  be  allowed  to  any  one  of  the  commissioners,  directly 
*or  indirectly,  or  to  any  one  in  trust  for  him,  more  than  twa 
"■  hundred  and  fifty  shares,  if,  without  such  allowance,  the  whole 
"  of  the  stock  be  taken  up." 

The  act  further  provided,  that  the  affairs  of  the  corporation 
should  Be  managed  by  thirteen  directors,  each  of  whom,  at  the 
time  of  his  appointment,  should  be  a  stockholder  of  at  least 
twenty-five  shares  on  his  own  account ;  and  that  the  first  elec- 
tion of  directors  should  be  held  at  such  time  and  place  as  the 
commissioners  might  direct,  they  giving,  at  least,  fourteen  days' 
previous  notice  of  the  election. 

On  the  second,  third,  and  fourth  days  of  April,  the  commis- 
sioners opened  a  book  for  subscriptions,  as  directed  by  the  act, 
and  upwards  of  sixty  thousand  shares  were  subscribed  for,  ex- 
ceeding the  amount  of  the  capital  by  more  than  a  million  of 
dollars.  The  subscriptions  were  by  or  in  the  names  of  two 
thousand  two  hundred  and  eighty-six  persons,  among  them 
were  the  complainants,  who  subscribed  for  twenty  shares  each? 
and  the^subscriptions  for  twenty  shares  and  a  less  number  ex- 
ceeded the  whole  amount  of  the  capital  stock. 

Afterwards,  the  commissioners  proceeded  to  distribute  the 
stock,  and,  in  so  doing,  they  took  to  themselves  each  two  hun- 
dred and  fifty  shares ;  apportioned  to  two  hundred  and  ninety- 
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«ine  subscribers  twenty  shares  apiece  ;   to  one  hundred  and       1832. 
sixty-seven  subscribers  each  ten  shares ;  to  thirty-eight  subr 
scribers  each  five  shares ;  to  twenty-six  subscribers  each  fif- 
teen shares;   to  one  subscriber  seventeen   shares;   and  to   Brooklyn 
one  subscriber  three  shares;   making  up  the  ten  thousand  .     bank. 
shares. 

To  the  complainants  in  the  cause,  and  a  great  number  of 
other  subscribers,  the  commissioners  apportioned  no  stock 
whatever,  but  returned  them  their  deposits. 

Six  of  the  commissioners,  (the  other  bfeing  absent,)  signed  a 
certificate  of  the  apportionment  to  the  above  effect  in  the  sub- 
scription book. 

After  the. distribution  was  thus  made,  and  the  certificates  of 
stock  were  delivered,  the  commissioners  appointed  the  time 
and  place  for  holding  an  election  of  directors.  A  set  of  direc- 
tors were  accordingly  chosen. 

Subsequent  to  this,  the  complainants  filed  their  bill  against 
the  corporation,  and  the  commissioners,  and  the  persons  chosen 
as  directors.  In  it,  they  complained  of  the  proceedings  of  the 
commissioners,  upon  various  grounds,  and,  among  other  things, 
insisted,  that  the  commissioners  had  no  right,  in  the  event  of 
such  an  excessive  subscription,  to  take  to  themselves  the  two 
hundred  and  fifty  shares  apiece  and  withhold  from  others  the 
whole  of  what  they  subscribed  for ;  and  that  they  were  bound, 
at  least,  to  give  to  every  subscriber  some  stock.  The  bill 
prayed  the  distribution  already  made  might  be  set  aside,  a  new 
distribution  of  the  stock  be  ordered  to  be  made  by  the  commis- 
sioners, in  conformity  with  the  provisions  of  the  charter,  and, 
in  the  meantime,  that  the  corporation  and  the  directors  thereof, 
individually,  might  be  restrained  from  commencing  the  opera- 
tions of  the  bank  and  from  selling  or  transferring  the  stock  or 
permitting  it  to  be  done. 

The  case  came  now  before  the  court  upon  a  motion  for  the 
injunction,  under  an  order  made,  in  the  first  instance,  for  the, 
defendants  to  show  cause. 

Five  out  of  the  seven  commissioners  swore,  they  did  not 
deem  it  advantageous  to  the  institution  to  apportion  any  stock 
to  the  complainants,  and  that  they  considered  the  apportion- 
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1832.       merit  as  made  most  advantagepus  to  the  interests  of  th^  jnjti- 
v-'*v^      tution. 

CLARKE 

Brooklyn       Mr.  Staphs  and  Mr.  S.  A.  Foot,  appeared  for  the  com- 
bank.    .  plainants. 

Mr.  N.  F  Waring,  Mr.  H.  W.  Warner,  Mr.  P.  W.  Radetiffe, 
and  Mr.  Peter  A.  Jay,  for  the  different  defendants. 


July  2, 
1832. 


The  Vice-Ciiancellor.  The  first  question  which  the  court 
has  to  decide  in  the  present  case  is  this :  have  the  commis- 
sioners violated  the  provisions  of  the  charter,  in  taking  stock  to 
themselves  and  distributing  some  to  others,  in  the  way  they* 
have  done,  supposing  them  to  have  acted  in  good  faith  ? 

This  depends  upon  a  right  construction  of  the  tenth  section. 
Before  considering  its  literal  import,  it  may  not  be  unprofitable 
to  trace  the  origin  of  the  provision  which  this  section  contains, 
and  the  probable  occasion  of  its  introduction.  In  1825,  the 
case  of  Meads  v.  Walker,  1  Hopk.  C.  R.  587,  came  before  the 
court  of  chancery.  It  grew  out  of  the  circumstance  of  an  ex- 
cess of  subscription  to  the  capital  stock  of  the  Commercial  Bank 
of  Albany,  then  recently  chartered,  and  the  manner  in  which 
the  commissioners  distributed  the  stock ;  and  it  involved  the 
question  as  to  the  power  of  the  commissioners  to  take  portions 
of  the  stock  to  themselves,  and  the  making  an  arbitrary  distri- 
bution of  the  remainder,  thereby  totally  excluding  some  sub- 
scribers from  all  participation  in  the  stock,  in  a  case  where  the 
act  of  incorporation  made  no  provision  for  the  event  of  an  ex- 
cess of  subscriptions  beyond  the  limited  amount  of  the  capital. 
At  the  time  it  occurred,  there  was  no  instance  of  such  a  provi- 
sion in  any  bank  charter  granted  by  this  state — at  least,  none 
has  fallen  under  my  observation ;  and  from  the  year  1825  to 
1629,  there  appears  to  have  been  no  new  bank  created  in  this 
state. 

At  the  session  of  the  legislature  which  commenced  with  the 
year  1829,  the  safety  fund  system  was  adopted ;  and  at  the  same 
session,  under  that  system,  no  less  than  eleven  new  banks  were 
incorporated,  and  then,  for  the  first  time,  the  legislature  gave 
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directions  in  relation  to  the  distribution  of  the  stock  in  case  the  1832. 
subscriptions  amounted  to  more  than  the  capital.  They  pro- 
bably remembered  the  difficulty  in  the  case  just  mentioned, 
and  which,  if  not  the  last,  was  almost  the  last  banking  corpo-  brooklyh 
Tation  they  had  then  created  ;  and,  hence,  they  deemed  it  ad-  bakk. 
visable  to  prescribe  the  powers  and  duties  of  commissioners 
in  all  future  cases.  Accordingly,  in  the  acts  to  incorporate  the 
Bank  of  Ithaca,  the  Lockport  Bank,  and  the  Bank  of  Monroe, 
(being  the  first  of  the  new  series,  and  all  of  them  passed  on  the 
same  day,  the  22d  of  April,  1829 :  see  Laws  of  52  Sess.  chap. 
210,  211,  212,)  sections  were  introduced  to  meet  the  case  of 
an  excessive  subscription.  In  two  of  these  instances,  namely, 
as  to  the  Bank  of  Ithaca  and  the  Bank  of  Monroe,  these  sec- 
tions are  precisely  the  same  'as  the  tenth  section  now  under 
consideration.  But,  in  the  case  of  the  Lockport  Bank  it  is  dif- 
ferent ;  there,  instead  of  the  words  "  it  shall  be  the  duty  of  the 
"  commissioners  to  apportion  the  same  among  the  subscribers 
"  thereto,  in  such  manner  as  they  shall  deem  most  advan- 
u  tageous  to  the  interests  of  the  institution,"  &c,  it  is  declared, 
u  in  case  there  shall  be  subscribers  to  more  than  the  amount, 
**  &c,  it  shall  be  the  duty  of  the  commissioners  to  apportion 
u  the  same  among  the  subscribers  thereto,  in  rateable  propor- 
"  tion  to  the  amounts  subscribed  by  the  respective  indivi- 
"  duals,"  &c.  In  other  respects,  the  section  is  the  same.  And 
with  regard  to  the  other  banks  created  within  a  few  days 
afterwards,  namely,  The  Merchants'  Exchange,  The  Mer-  ' 
chants'  and  Mechanics'  of  Troy,  The  Genesee,  The  National, 
The  Ogdensburgh,  and  The  Canal  Bank  of  Albany,  there  is  a 
section  contained  in  the  acts  exactly  similar  to  the  provision 
relating  to  the  Ithaca  and  Monroe  banks ;  while  the  White- 
hall and  Wayne  county  banks,  contain  the  same  provision,  in 
relation  to  a  rateable  apportionment,  as  is  directed  in  the 
case  of  the  Lockport  Bank.  It  is  apparent  that  all  these  bank 
charters  are  from  the  same  model,  only  varying  in  the  above 
respect.  It  was  a  new  era  in  banking;  and  the  legislature 
intended  to  put  the  charters  upon  the  same  footing.  Indeed, 
it  would  seem  as  if  the  legislature  established  one  form  for  all 
bills  of  this  description ;  for,  not  only  those  passed  at  the  time 
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1883.       we  have  mentioned,  but  all  those  subsequently  passed,  are 
almost  literal  copies  of  each  other. 

Amongst  those  passed  in  1830  and  1831,  I  find  but  one  in 
which  the  tenth  section  contains  the  direction  to  the  commis- 
sioners to  apportion  the  stock  rateably.  It  is  in  the  act  to  in- 
corporate the  Chatauque  Bank,  passed  18th  of  April,  1831. 
Whether  any  statutes  passed  at  the  last  session  of  the  legisla- 
ture contain  the  same  direction,  I  have  not  been  able  to  ascer- 
tain. But,  those  already  mentioned  are  sufficient  to  show  how 
the  legislature  has  made  the  distinction  between  a  rateable 
apportionment  of  stock,  in  the  givcp  case^  where  no  discretion 
is  to  be  exercised  by  the  commissioners,  and  the  grant  of  a 
discretionary  power  constituting  them  the  judges  of  what  will 
be  most  advantageous  to  the  interests  of  the  institution  in  re- 
spect to  the  distribution  amongst  subscribers  where  all  cannot 
have  the  full  quantity. 

In  giving  these  different  directions,  the  legislature  doubtless 
intended  to  accomplish  one  object :  they  intended  to  prevent 
a  recurrence  of  the  difficulty  which  had  arisen  in  the  case  of 
the  Commercial  Bank  of  Albany,  where  there  had  been  no  ex- 
press delegation  of  authority  to  the  Commissioners,  nor  any 
specific  mode  of  distributing  the  stock  pointed  out  in  the  event 
of  an  excess  of  subscription.  In  that  case,  Chancellor  Sanfgrd 
acknowledged  the  difficulty  of  laying  down  any  precise  rule 
for  the  distribution.  He  held,  that  the  Commissioners  had 
erred  in  supposing  they  possessed  an  arbitrary  power  to  effect 
a  reduction  by  entirely  rejecting  some  of  the  subscriptions, 
because,  where  the  legislature  is  silent,  and  the  power  is  to  be 
inferred,  it  is  not,  as  he  says,  a  power  merely  arbitrary,  but 
one  which  must  be  exercised  consistently  with  principles  of 
justice  and  equity.  If  fraud  or  error  intervene,  it  subjects  the 
case  to  the'  revision  and  control  of  courts  of  justice.  Not 
so,  however,  where  the  legislature  expressly  confers  a  discre- 
tionary power  on  subordinate  agents;  for,  then  the  power 
must  prevail,  and  nothing  less  than  fraud  will  vitiate  the  acts 
of  the  agent.  In  this  respect,  he  recognized  the  rule  laid  down 
by  his  predecessor,  in  Haight  v.  Day,  1  /.  C.  R.  18. 

To  obviate  all  difficulty  on  the  subject,  sections  were  intro- 
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duced  into  the  charters  then  granted,  and  which  have  served        1832. 
as  precedents  in  all  subsequent  enactments  of  the  same  kind,       v— v*"*' 
creating,  in  some,  a  discretionary  power  to  be  exercised  by 
the  commissioners  and  giving,  in  others,  a  positive  direction  brooklto 
to  distribute  the  stock  rateably  in  proportion  to  each  indivi-     '  bank* 
dual  subscription. 

The  present  is  a  case  of  the  first  class ;  and  it  appears  to  be 
no  longer  a  question, whether  the  commissioners  are  bound  or  can 
be  compelled  in  cases  like  this  and  under  such  an  authority  as 
is  here  granted  to  make  a  rateable  apportionment  of  the  stock, 
a*  has  been  contended  for  on  the  part  of  the  complainants.  It 
is  otherwise  clearly  laid  down  in  Haight  v.  Day,  where  the 
distinction  is  pointed  out ;  while  the  practice  of  the  legislature 
since  1820,  sometimes  vesting  commissioners  with  the  power 
of  exercising  their  judgment  and  discretion  and  sometimes  di- 
recting the  other  mode  to  be  pursued  in  the  distribution  of 
stock,  clearly  indicates  that  they  are  distinct  in  principle. 

The  only  question,  therefore,  which  can  possibly  arise  upon 
the  face  of  the  law  containing  the  grant  of  this  discretionary 
power,  is,  whether  any  and  what  restrictions  are  laid  upon  it 
by  the  law  itself  in  the  event  which  has  happened  ?    In  the 
first  place,  it  may  be  observed,  that  if  the  subscriptions  for 
stock  do  not  exceed  the  amount  of  the  capital,  there  is  no  room 
for  the  exercise  of  the  judgment  or  discretion  pf  the  commis- 
sioners.    They  have  only  to  give  to  every  subscriber  the  num- 
ber of  shares  for  which  he  may  choose  to  subscribe  and  pay. 
Their  duty  is  then  fulfilled.    But  when  subscriptions,  including 
the  two  hundred  and  fifty  shares  allowed  to  each  commission- 
er, exceed  the  amount  limited  for  the  capital  stock,  then  it  be- 
comes their  duty  to  make  the  apportionment ;  and  in  doing  so, 
they  are  to  exercise  their  best  judgment  and  discretion,  look- 
ing only  to  the  interest  of  the  institution.     The  power  given 
to  them  for  this  purpose  is  broad  and  general,  subject,  how- 
ever, to  one  limitation  or  restriction,  namely,  that  no  person 
who  subscribes  for  twenty  shares  or  upwards  shall  be  put  off 
with  less  than  twenty  shares.    The  commissioners  may  give 
to  some  more,  and  to  others  just  twenty  shares,  but  to  none  a 
less  number.    In  this  consists  the  restriction  or  limit  of  their 
power. 
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But  it  might  happen  that,  from  the  great  number  of  subscri- 
bers for  twenty  shares  and  under,  every  person  subscribing  for 
twenty  shares  or  upwards  could  not  have  twenty  assigned  to 
him,  there  not  being  stock  enough  to  distribute  to  this  extent 
Then,  what  is  to  be  done  ?  Is  not  the  restriction  to  be  taken 
off?  It  appears  to  me  there  is  no  alternative ;  and  hence  the 
legislature  have,  in  express  terms,  removed  the  restriction  by 
superadding  the  clause  "unless  the  subscription  for  twenty 
"  shares  or  a  less  number  shall,  in  the  aggregate,  exceed  the 
u  whole  amount  of  stock."  This  event  has  happened  here ; 
and  it  necessarily  follows,  that  the  commissioners  are  not  re- 
stricted to  the  duty  of  giving  to  each  subscriber  of  twenty 
•hares  and  upwards  at  least  twenty  shares.  It  is  impossible 
to  do  so.  How  then  were  they  to  apportion  the  stock  amongst 
the  subscribers  ?  The  law  has  not  declared  in  this  charter, 
that  a  rateable  apportionment,  by  a  mathematical  rule,  shall  be 
made,  nor  has  it  prescribed  any  other  specific  mode  of  doing  it; 
but  it  has  left  it  to  the  unrestricted  and  uncontrouled  judgment 
of  the  commissioners,  in  order  to  consult  the  interests  of  the 
institution  and  apportion  the  stock  amongst  the  subscribers  in 
such  manner  as  they  may  deem  best.  The  words  "  apportion* 
and, "  among,"  certainly  do  not  require  every  subscriber  should 
receive  some  stock.  In  order  to  give  such  a  construction, 
there  must  be  an  interference  with  that  power  of  the  commis- 
sioners, which,  in  the  event  which  has  occurred,  is  to  be  re- 
garded as  unlimited. 

With*  respect  to  the  shares  of  the  commissioners  :.it  appears 
to  me  the  law  is  equally  plain.  Lest  they  should  subscribe  for 
or  rather  take  to  themselves  an  undue  portion  of  the  stock,  to 
the  prejudice,  in  some  degree,  of  the  community,  especially 
of  those  who  might  have  money  to  invest,  the  legislature  have 
limited  the  number  of  shares  which  they  shall  be  allowed  to 
take  in  the  first  instance,  in  one  event,  and  in  that  only:  "if, 
without  such  allowance,  the  whole  stock  be  taken  up."  The 
plain  and  obvious  meaning,  as  shown  by  this  part  of  the  sen- 
tence is,  that  if  the  whole  stock  is  taken  up  or  subscribed  for  by 
others,  the  commissioners  are  allowed  to  take  each  two  hundred 
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tod  fifty  shares  for  himself.  I  do  not  conceive  they  are  put 
upon  the  same  footing  with  ordinary  subscribers.  Their  duty 
is  to  open  a  book  for  subscriptions,  and  if  the  whole  stock  is 
subscribed  by  other  persons,  then  the  commissioners  are  au- 
thorized to  set  apart  two  hundred  and  fifty  shares  apiece  for 
themselves,  and  proceed  to  distribute  the  residue.  They  are, 
therefore,  in  any  event,  entitled  to  that  number ;  and  may  take 
more  provided  the  whole  of  the  residue  is  not  taken  up. 

This  disposes  of  the  case  as  far  as  the  construction  of  the 
tenth  section  is  concerned  ;  and  I  see  nothing  in  the  proceed- 
ings or  acts  of  the  commissioners,  either  in  taking  stock  to 
themselves  or  in  not  apportioning  some  stock  to  the  complain- 
ants and  othqr  subscribers,  which  can  possibly,  be  considered 
a  violation  of  its  provisions. 

Other  questions  have  been  made  and  discussed  upon  this  mo- 
tion, which  my  duty  requires  me  to  notice.  Affidavits  of  five 
of  the  commissioners,  irfopposition  to  the  bill,  deny  all  fraud, 
corruption  or  undue  partiality  in  the  manner  of  apportioning 
or  distributing  the  stock.  But  it  is  insisted,  that  enough  appears 
to  call  for  the  interference  of  this  court,  and  principally  upon 
two  grounds  : — 1.  In  the  distribution,  the  commissioners  appor- 
tioned stock  to  persons  whom  they  knew  were  not  subscribers 
on  their  own  account,  but  on  the  part  of  others,  or  who  had 
merely  lent  their  names  for  the  occasion,  thereby  enabling  some 
individuals  to  obtain  (by  indirect  means)  more  than  twenty 
shares.  As  to  this,  the  commissioners  admit  being  informed, 
and  that  they  believed  divers  persons,  in  this  way,  became  be- 
neficiafly  interested  in  more  than  twenty  shares,  but  they  deny 
it  was  with  their  privity  or  procurement,  or  that  they  had  any 
understanding  or  agreement  with  any  such  persons.  Although 
the  commissioners  knew  of  such  a  practice,  yet,  as  they  were 
not  participators,  but  acted  in  good  faith,  I  am  at  a  loss  to  per- 
ceive how  this  court  caa  interfere.  If  my  construction  is  right, 
the  law  has  not  been  violated  by  the  mere  fact  of  some  persons 
having  obtained  more  than  twenty  shares  under  the  exercise 
of  the  commissioners  discretion.  2.  But  the  other  ground  is 
somewhat  more  formidable  in  appearance.  The  bill  contains 
allegations  based  upon  the  information  and  belief,  of  the  com- 
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plainants  in  relation  to  eight  hundred  shares  of  the  stock  being 
directly  or  indirectly  distributed  to  members  of  the  legislature 
and  other  persons  at  Albany,  to  whom  it  had  been  promised 
before  the  charter  was  obtained,  as  a  compensation  for 
their  services  in  assisting  to  procure  it;  but,  whether  the 
commissioners  have  not  made  use  of  this  representation  as  a 
pretence  for  appropriating  the  eight  hundred  shares  to  them- 
selves, the  complainants  say,  they  have  no  certain  knowledge 
or  information,  and  pray  a  discovery.  The  commissioners 
admit  that  about  eight  hundred  shares  were  subscribed  for  and 
apportioned  to  persons  whom,  they  have  been  informed  and 
believe,  intended  to  hold  the  same  for  the  benefit  of  sundry  per- 
sons at  Albany,  and  elsewhere  ;  but  they  deny  the  same  were 
so  apportioned  in  pursuance  of  any  promise  made  before  the 
charter  was  obtained,  as  a  compensation  for  services  rendered 
in  assisting  to  procure  the  charter — they  admit,  hoftrever,  that* 
as  to  some  parts  of  the  stock,  it  was  apportioned  because  the 
persons  supposed  to  be  interested  therein  had  been  serviceable1 
in  obtaining  the  charter,  and  yet  deny  their  taking  any  part  in 
procuring  the  names  of  subscribers  for  such  shares  or  in  ad- 
vancing the  instalment  or  doing  any  thing  to  conceal  the 
names  of  the  persons  for  whom  such  stock  was  intended  ;  also, 
they  deny  and  disclaim  any  knowledge  of  the  stock  being  ap- 
portioned to  any  member  of  the  legislature  or  to  any  person 
or  persons  to  whom  it  had  been  promised  as  a  compensation 
for  services  in  procuring  the  charter.  The  utmost,  therefore, 
which  the  affidavits  disclose  is,  that  the  commissioners  were 
induced  to  apportion  stock  to  some  subscribers,  upon  the  sup- 
position of  its  being  intended  for  persons  at  Albany,  and  else- 
where, who  had  been  serviceable  in  obtaining  the  charter.  Is 
this  an  evidence  of  corruption  on  the  part  of  the  commissioners 
or  an  illegality  in  itself?  It  must  be  borne  in  mind,  we  are  hare 
canvassing  the  conduct  of  the  commissioners  in  relation  to 
their  receiving  subscriptions  for  the  stock,  and  as  to  the  man- 
ner of  distributing  it;  and  not,  whether  improper  or  corrupt 
means  have  been  used  to  obtain  the  charter  of  the  bank.  That 
Is  a  matter  which  this  court  is  not,  and  cannot  be  called  upon 
to  investigate.    And  with  respect  to  the  commissioners,  I  see 
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nothing  in  the  disclosures  to  impeach  the  honesty  of  their  mo- 
tives. They  deemed  it  not  improper  to  give  to  those,  who 
had  been  friendly  to  the  incorporation,  and  who  had  rendered 
some  service  and  might  be  disposed  to  promote  its  interest, 
the  advantage,  whatever  it  might  be,  of  possessing  some  of  the 
stock  at  a  par  value.  This  appears  to  mc  nothing  more  than 
a  show  of  friendly  motive  on  their  part,  and  not  a  proceeding 
springing  from  a  corrupt  source ;  especially  as  they  deny,  in 
the  most  unequivocal  manner,  that  the  apportionment  and  distri- 
bution were  fraudulently  or  corruptly  made  in  any  particular. 
There  is  then  no  ground  left  upon  which  this  court  can  in- 
terfere. With  the  exercise  of  the  commissioners'  judgment 
over  the  subject  matter  confided  to  them,  and  within  the*  scope 
of  their  authority,  this  court  has  nothing  to  do:  so  long  as  they 
act  in  good  faith  and  with  pure  and  upright  motives ;  and  I 
am  not  at  liberty  to  infer,  against  their  positive  denial,  and  from 
the  circumstances  before  me,  that  the  commissioners  have  act- 
ed otherwise. 
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In  addition  to  the  foregoing  considerations,  several  others 
have  been  urged  against  the  issuing  of  an  injunction,  and 
against  the  right  of  the  complainants  to  any  relief  after  laying 
by  until  the  election  for  directors  had  taken  place,  and  much 
of  the  stock  had  changed  hands.  I  confess  there  appears  to 
be  great  force  in  the  argument  drawn  from  these  facts ;  but  it 
is  unnecessary  for  me,  at  this  time,  to  consider  or  to  express 
any  opinion  upon  this  part  of  the  case. 


For  the  other  reasons,  the  motion  must  be  denied,  and  with 
costs. 
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Scudder  and  others  vs.  Bogert  and  others,  executors, of 

Scudder,  deceased. 


If  a  bill  against  executors  calls  specifically  and  particularly  for  accounts 
in  all  their  various  details,  a  very  voluminous  schedule,  containing  a 
copy  from  the  books  of  account,  specifying  each  item  of  debit  and  credit, 
will  not  be  impertinent.  It  seems,  it  would  have  been  impertinent,  if 
the  bill  had  not  thus  called  for  it. 

Copies  of  receipts  taken  by  the  defendants,  for  monies  paid  and  charged 
in  account,  and  making  an  immense  schedule  to  an  answer,  are  imper- 
tinent. 


.   This  cause  came  before  the  court  on  exceptions  to  the  mas- 

_  ter's  report,  allowing  one  exception  and  disallowing  another 

Pleadings,     taken  for  impertinence  to  the  answer  of  the  defendant    Each 
Exceptions  for  .         . 

impertinence,    party  excepted  to  the  report. 

The  excepted  parts  were  contained  hi  schedules  attached  to 
the  answer,  and  are  sufficiently  referred  to  in  the  opinion  of 
the  court. 

The  bill  was  filed  for  the  purpose  of  compelling  the  defend- 
ants to  account  as  trustees  and  executors. 


Mr.  Peter  A.  Jay  and  Mr.  John  JR.  Hcdley,  for  the  com- 
plainants. 

Mr.  W,  H.  Elting  and  Mr.  Alexander  L.  McDonald,  for  the 
defendants. 

August  6.  The  Vice-Chancellor.  Two  exceptions  to  the  defend- 
ant's answer  for  impertinence  were  referred;  and  one  was 
allowed,  while  the  other  was  disallowed.  Each  party  now 
excepts  to  the  master's  report. 

The  exception  disallowed,  and  which  has  given  rise  to  the 
complainants'   exception  to  the  report,   proceeds  upon  the 
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ground,  that  a  schedule  annexed  to  the  answer,  containing  an 
account  between  the  estate  of  John  Scudder  and  the  defend- 
ants as  executors,  and  between  the  executors  and  the  widow 
and  each  of  the  children  of  the  testator,  is  unnecessarily  and 
oppressively  long. 

The  bill  charges  it  to  be  the  duty  of  the  defendants  to  ex- 
hibit a  particular,  full,  true,  and  just  account  of  the  administra- 
tion of  the  estate  and  of  their  trusts  under  the  will ;  and  it 
prays  a  discovery,  particularly  of  what  sums  they  have  receiv- 
ed from  the  estate,  what  sums  have  been  expended,  at  what 
time,  to  whom,  and  for  what  purpose  particularly,  and  whether 
the  defendant  Bogert  has  not  been  applied  to  and  requested  to 
exhibit  an  account  of  the  receipts  and  disbursements  of  the 
estate,  and  whether  he  has  ever  exhibited  such  an  account  to 
the  complainants,  &c,  and  what  the  said  account  or  accounts 
contain ;  and  that  the  defendant  may  annex  a  copy  or  copies 
thereof  to  his  answer. 

Under  this  call  the  defendants  have  set  forth,  in  the  schedule 
in  question,  a  copy  or  transcript  from  the  books  of  account, 
specifying  each  item  of  debit  and  credit,  commencing  at  the 
death  of  the  testator  in  August  one  thousand  eight  hundred  and 
twenty-one,  and  carried  down  to  about  the  period  of  putting 
in  the  answer ;  making,  altogether,  a  very  voluminous  and  ex- 
pensive appendage  to  it.  But  the  question  is,  whether  the  de- 
fendants have  done  more  than  they  were  called  upon  to  do  by 
the  bill  ?  If  the  bill  had  contained  only  the  common  interroga- 
tory, and  had,  in  general  terms,  required  the  defendants  to  set 
forth  an  account,  it  is  probable  that  a  statement  of  sums  in 
gross,  instead  of  the  items  in  detail,  is  all  they  would  have  been 
justified  in  giving :  Beaumont  v.  Beaumont,  5  Mad.  p\ ;  Nor- 
way v.  Howe,  1  Meriv.  347.  But  the  master  appears  to  have 
considered  the  bill  as  calling  specifically  and  particularly  for 
an  account  of  items  in  all  their  various  details ;  and  hence,  that 
the  defendants  were  justified  in  giving  an  account  thus  made  out 
from  their  books.  I  agree  with  the  master  in  this  conclusion : 
for  I  do  not  well  see  how  the  defendants  could  avoid  setting 
forth  the  account  either  under  the  prayer  for  a  discovery  of 
the  sums  received  and  of  the  sums  expended,  and  at  what  time, 
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and  to  whom,  and  for  what  purpose  particularly,  or  under  the 
latter  branch,  requiring  them  to  answer  what  the  accounts 
(if  any  were  previously  exhibited)  contained*  and  to  annex 
copies. 

It  is  true,  the  answer  does  not  distinctly  aver  that  the  sche- 
dule contains  no  more  than  a  copy  of  the  accounts  rendered ; 
and  the  complainants  insist  it  contains  a  good  deal  more  as  well 
as  more  than  they  called  for.  But,  from  the  whole  scope  of 
the  bill,  I  think  the  defendants  might  well  have  supposed  they 
were  bound  to  furnish  the  entire  accounts ;  and  these  are  no 
more  than  were  virtually  exhibited  to  the  parties  interested: 
for  it  appears,  the  defendants  placed  a  book  under  the  control 
of  the  complainants,  (and  their  mother,  while  she  was  alive,) 
for  inspection,  and  in  which  the  accounts  were  written  up  from 
time  to  time ;  and  that  the  schedule  is  a  copy  of  what  was 
contained  in  this  book.  If  the  complainants  did  not  desire  a 
copy  of  the  whole  account,  I  think  jthey  should  have  limited  or 
specified  more  particularly  the  extent  of  their  call.  Although 
it  may  now  appear  to  be  useless  to  have  such  a  mass  of  matter 
set  forth  in  the  answer  by  way  of  schedule  annexed,  yet  it  is 

But,  another  objection  is  urged  against  the  schedule :  that  it 
is  a  confused  mass,  and  not  a  regular  statement  of  the  accounts, 
exhibiting  upon  its  face  no  result  and  requiring  it  to  be  re- 
stated in  order  to  show  the  actual  balances.  I  do  not,  how* 
ever,  perceive  any  difficulty  on  this  score.  Upon  inspection, 
it  is  found  to  contain  the  debit  and  credit  sides  of  the  accounts 
set  forth  alternately,  with  a  balance  frequently  struck  and  car- 
ried forward  to  the  commencement  of  a  new  debit  or  credit 
It  is,  therefore,  as  clear  an  account  as  if  made  out  upon  the 
opposite  sides  of  a  sheet  or  in  any  other  form.  In  every  point 
of  view,  I  think  the  exception  fails,  and  that  the  master  was 
Tight  in  disallowing  it. 

The  second  exception,  which  was  the  one  allowed  by  the 
master  and  in  respect  to  which  the  defendants  except  to  the 
report,  relates  to  another  schedule  annexed  to  the  answer,  con- 
tainiBg  copies  of  all  the  receipts  taken  by  the  executors  for  the 
Monies  paid  mid  charged  in  the  account. 
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%  This  is  not  called  for  by  the  bill ;  and  I  do  not  see  the  ne- 
cessity or  propriety  of  permitting  the  defendants  to  load  the 
record  with  this  immense  schedule  containing  merely  copies 
of  vouchers  and  documents  which  may  be  given  in  evidence 
upon  the  hearing,  if  necessary,  or  before  a  master  on  taking 
the  accounts.  Parties  in  pleading  are  permitted  to  state  all 
the  facts  material  or  relevant  to  the  case,  and  this  may  some- 
times be  done  in  schedules  annexed  to  and  forming  a  part  of  a 
pleading :  but  they  are  not  to  be  permitted  to  set  forth  at  large 
the  evidence  or  proof  of  the  facts.  Such  a  practice  would 
become  too  burthensome  to  the  court  and  oppressive  to  the 
suitor,  and  ought  not  to  be  tolerated. 

The  case  of  Parker  v.  Fairlie,  IS.  $  S.  295,  before  the 
Vice-Chancellor  and  on  appeal  to  the  Chancellor,  1  Turn.  Sf 
R.  362,  has  been  referred  to  as  establishing  a  different  role. 
There,  the  defendant  was  obliged  to  answer,  not  from  a  per- 
sonal knowledge  of  facts,  but  as  to  his  belief,  and  he  referred 
to  certain  affidavits  and  certificates  which  he  had  received, 
upon  which  his  belief  was  founded,  and  copies  whereof  he  an- 
nexed by  way  of  schedule  to  his  answer.  It  was  held  by  the 
Vice-Chancellor,  that  such  schedule  was  not  impertinent,  be- 
cause, by  referring  to  the  affidavits  and  certificates  as  forming 
the  grounds  of  his  belief,  weight  and  credit  were  thereby  added 
to  it,  and  as  the  degree  of  weight  and  credit  depended  upon 
the  particular  language  of  the  documents,  it  was  not  useless  to 
set  them  forth  in  fuse  verba.  Lord  Eldon  had  some  difficulty 
in  concurring  with  the  Vice-Chancellor,  but,  finally,  he  did  dis- 
allow  the  exception  for  impertinence,  for  other  reasons  and 
upon  other  grounds.  None  of  these  reasons,  however,  apply 
to  the  present  case ;  for,  here,  the  defendant,  Bogert,  to  whom 
the  receipts  were  all  given,  answers  from  his  own  knowledge 
of  the  payments  to  which  the  receipts  and  certificates  relate  - 
the  same  having  been  made  by  himself  and  charged  in  the 
accounts,  which  he  avers  to  be  correct.  This  is,  consequently, 
a  very  different  case  from  the  one  just  cited ;  and  I  think  even 
the  practice  which  was  there  allowed  is  not  to  be  followed, 
except  under  similar  circumstances,  lest  that  which  partakes 
of  the  character  of  evidence,  and  which  can  only  be  introduced 
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as  such  at  the  proper  season,  should,  unnecessarily,  be  brought 
forward  in  the  pleadings,  and  these  two  subjects,  distinct  in 
themselves,  be  improperly  confounded. 

It  is  said,  however,  in  argument,  that  the  defendants  Pin- 
tard  and  Dixey  have  a  right  to  retain  this  schedule,  as  a  part 
of  the  answer,  for  their  justification  in  passing,  as  they  have 
done,  upon  the  accounts  kept  by  their  co-trustee,  Mr.  Bogert, 
This  argument  cannot  succeed ;  because  it  is  not  necessary, 
even  as  respects  these  defendants,  any  more  than  the  others, 
that  copies  of  the  receipts  should  be  exhibited  in  this  manner. 
When  the  originals  are  produced  in  evidence,  they  will  have 
the  benefit  of  them  as  evidence ;  and  as  far  as  the  accounts 
happen  to  be  supported  by  proof,  the  defendants  will  be  pro- 
tected, but  no  further. 

k  is  urged,  moreover  that  the  accounts  do  not  show,  in  every 
instance,  the  object  or  purpose  of  the  payment  as  inquired  about 
by  the  bill,  and  hence,  the  receipts  aje  necessary  because  they 
explain  what  the  money  was  paid  for.  I  observe,  however, 
that  almost  every  charge  in  the  accounts  ox  plains  itself;  and 
sufficiently  so  for  all  useful  purposes.  If  the  answer  had 
been  put  in  without  the  copies  of  the  receipts,  but  fiad  had 
the  accounts  annexed,  it  could  not  have  been  deemed  de- 
fective. 

One  other  ground  has  been  taken,  and  it  is  entitled  to  some 
notice.  It  is :  that  there  arc  copies  of  confirmatory  receipts 
and  receipts  for  stocks  or  funds  handed  over  to  some  of  the 
complainants  as  they  came  of  age,  and  which  do  not  appear  by 
any  corresponding  charges  in  the  accounts :  and  these  it  will 
be  improper  to  expunge,  because  the  defendants  may  lose  the 
right  of  giving  them  in  evidence  in  the  cause.  I  do  not  think 
this  consequence  will  follow;  for  the  transactions  to  which 
they  refer  are  sufficiently  set  out  in  the  body  of  the  answer ; 
and  under  those  statements  and  averments,  the  defendants  will 
doubtless  have  the  right  to  give  these  in  evidence. 

Upon  neither  of  the  grounds,  therefore,  nor  upon  any  other 
that  has  been  taken,  is  there  enough,  in  my  opinion,  to  justify 
the  court  in  retaining  this  immense  schedule  as  a  part  of  the 
answer. 
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The  master's  report  upon  both  exceptions  is  correct,  and  1832. 

most  be  affirmed.    Under  the  63d  rule  of  the  court,  neither  /^A-^S 

_  .  JENKINS 

party  can  have  costs  against  the  other.  Vu 

BISBEE  AND 

-_ APPELL. 


Jenkins  vs.  Charles  Bisbee  and  Lois  Appell. 


In  a  bill  alleging  parties  to  be  husband  and  wife,  proof  of  a  formal  solemni- 
zation or  contract  of  marriage  is  not  necessary.  Cohabitation,  acknow- 
ledgment by  the  parties,  reception  as  man  and  wife,  and,  common  repute, 
are  sufficient  to  raise  a  presumption  of  marriage. 

A  person  made  party  to  a  suit  after  testimony  taken  cannot  be  affected  by 
such  proof* 


The  complainant  was  a  judgment  creditor  of  the  defendant,       tuSsl 
Charles  Bisbee ;  and  having  issued  a  writ  of  fieri  facias,  which       v-^v-w 
had  been  returned  unsatisfied,  he  filed,  his  bill  in  this  court  for  ^]j£ 
a  discovery  of  property  to  be  applied  to  the  satisfaction  of  the     Party. 
judgment.  * 

The  bill  charged,  among  bther  things,  that  Bisbee  was  the 
real  owner  of  two  lots  of  ground  in  the  city  of  New  York  with 
the  buildings  thereon,  the  title  to  which  was  in  the  name  of 
Lois  Appell,  but  had  been  purchased  by  Bisbee  or  with  his 
funds;  that  the  buildings  had  been  erected  by  him  at  his  own 
expense,  and  the  same  were  held  by  Lois  Appell  in  trust  for 
him  or  for  his  use,  or  upon  some  secret  understanding  between 
them  for  their  joint  use  and  benefit ;  and  that  the  property  was 
thus  held  in  her  name,  in  order  to  protect  it  from  judgments 
against  Bisbee,  and  to  defraud  his  creditors. 

The  answer  of  Bisbee  denied  these  charges ;  and  showed, 
that  the  property  actually  belonged  to  Lois  Appell;  that  the 
lots  were  purchased  and  the  buildings  erected  and  paid  for 
out  of  her  money ;  that  he  had  no  interest  therein  or  in  any 
other  property  whatever, 'except  his  wearing  apparel  of  not 
more  than  forty  dollars  in  value. 

A  replication  was  filed  to  this  answer ;  and  after  examining 
three  witnesses,  whose  testimony  disclosed  facts  tending  to 
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1832.  •    show  Lois  Appell  to  be  the  wife  of  the  defendant  Bisbee,  the 
v-**v***/       complainant  filed  a  supplemental  bill,  charging  that  for  fifteen 

JENKINS  % 

v  years  past  they  had  lived  and  cohabited  as  man  and  wife  and 

bisbee  and  were  so  generally  known  and  reputed,  and  had  represented 
▲fpjBLL.  and  held  themselves  out  to  the  world  as  such.  The  supple- 
mental bill  further  stated,  that  the  lots  of  ground,  buildings, 
fixtures,  and  stock  in  trade  of  a  grocery  store  kept  therein, 
were,  in  truth,  the  property  of  Bisbee,  although  they  might  be 
claimed  by  his  wife  under  the  name  of  Lois  Appell  as  her  in- , 
dividual  property. 

By  the  supplemental  bill  Lois  Appell  was  made  a  co-defen- 
dant with  Bisbee.  In  their  joint  answer  they  fully  denied  the 
allegations  and  charges  it  contained.  Issue  was  taken  upon 
this  answer;  the  complainant  proceeded  to  examine  other 
witnesses ;  and  the  cause  was  now  submitted  upon  pleadings, 
proofs  and  written  arguments. 

Mr.  B.  W.  Bonney,  for  the  complainant. 

Mr.  P.  A.  Cowdrey,  for  the  defendants. 

t 

9 

September  17.  The  Vice-Chancellor<  The  leading  question  which  lam 
called  upon  to  consider,  is  one  of  fact :  whether  the  defendants 
are  husband  and  wife  ?  for  if  this  relation  is  established,  the 
consequence  flowing  from  it,  as  respects  the  property  held  in 
her  name,  will  confer  upon  the  complainant  a  right  to  some 
relief  in  this  court. 

It  is  not  necessary,  in  cases  like  the  present,  to  adduce  proof 
of  the  formal  solemnization  of  a  marriage,  or  of  a  contract  of 
marriage,  made  per  verba  depresenti,  which  would  constitute 
a  valid  marriage.  Cohabitation,  acknowledgment  of  a  mar- 
riage by  the  parties  themselves,  reception  of  them  as  man  and 
wife  by  their  relations  and  friends,  as  well  as  common  repute, 
are  sufficient  to  make  out  the  relation.  Any  of  them  will  raise 
the  presumption  of  a  marriage :  Matthews  on  Evid.  283 ;  Fe»- 
ton  v.  Reed,  4  John.  R.  52  ;  Jackson  v.  Claw,  18  /.  jR.  346. 

The  evidence  is  iasufficient,  upon  any  of  these  grounds,  to 
make  out  the  marriage  against  the  positive  denials  of  the  an- 


VICE-CHANCELLOR'S  COURT. 

t 

swer.     The  three  witnesses  first  examined  only  go  to  Bisbee's 
admissions  and  declarations  of  his  being  a  married  man,  and  of 

IV  WK1WH 

the  co-defendant[s  being  Mrs.  Bisbce.     It  is  objected  that  this  Vm 

ought  not  to  bear  against  her ;  and  I  concur  in  this :  as  she  bisbee  aitc> 

was  not  then  a  party  to  the  suit.  *  After  she  was  made  a  de-     appejll. 

fendant,  there,  was  only  one  witness,  Hatfield,  who  testified  to 

any  thing  like  an  admission  by  her  of  her  being  Bisbee's  wife. 

He  called  her  Mrs.  Bisbee ;  and  she  did  not  deny  it.     All  the 

other  witnesses  only  speak  of  his  acts  and  declarations.     Two 

other  witnesses  fail  to  make  out  tljat  sort  of  cohabitation  which 

is  required,  or  a  general  reputation  or  acceptance  of  them  as 

man  and  wife  amongst  their  relations. 

Although  I  can  make  no  decree  for  the  complainant  as  the 
case  now  stands,  I  am  not  satisfied  the  justice  of  it  is  with  the 
defendants.  There  seems  to  be  some  mystery  unexplained  as 
to  the  manner  of  their  living  together  and  the  true  ownership 
of  the  property.  It  has  been  suggested  in  argument  .that  the 
debt  was  contracted  in  building.jthe  house ;  that  the  parties 
held  themselves  out  as  husband  and  wife  and  obtained  credit 
on  the. faith  of  their  being  so ;  and  that  Bisbce  had  an  interest 
or  ownership  in  the  property.  It  is  unfortunate  there  is  no 
allegation  in  the  present  bill  as  to  this ;  but  I  think  it  is  proper 
the  complainant  should  have  an  opportunity  to  proceed  upon 
that  ground. 

I  shall,  therefore,  dismiss  the  bill  without  prejudice  to  a  new 
suit.  The  defendant,  Appcll,  must  have  her  costs ;  but,  under 
the  circumstances  and  considering  Bisbee's  conduct,  he  must 
bear  his  own  costs  of  the  defence. 
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v*  Anderson  vs.  Anderson, 

ANDERSON. 


A  deed  of  separation  is  no  bar  to  a  suit  for  a  divorce. 


September  24,      The  bill  in  this  cause  was  filed  by  a  wife  against  her  has- 

band  for  a  divorce,  on  account  of  alleged  adultery. 
Effect  of  Sepa-     A  petition  was  now  presented  to  the  court  for  temporary 

"SJ£t£  alimony and  money to  carry on  the  suit- 

vorce.  This  application  was  met  by  an  affidavit  and  copy  of  a  sepa- 

ration deed,  dated  the  twentieth  day  of  March,  one  thousand 
eight  hundred  and  thirty-two.  By  this  deed,  the  husband  agreed 
to  pay  and  advance  to  her  the  annual  sum  of  one  hundred  and 
fifty  dollars,  in  quarter-yearly  payments. 

The  bill  had  been  filed  on  the  nineteenth  day  of  September, 
one  thousand  eight  hundred  and  thirty-two ;  and  the  acts  of 
adultery  were  charged  to  have  been  committed  after  the  <fced 
of  separation  was  executed. 

Mr.  Phoenix,  in  support  of  th$  application. 

Mr.  F.  A.  Tallmadgc,  in  opposition. 

October  1.  The  Vice-Chancellor.  This  court  will  not  interfere  by 
virtue  of  its  general  jurisdiction,  to  compel  a  husband  and  wife 
to  live  together,  when  they  have  separated ;  nor  force  them  to 
live  apart  when  they  are  cohabiting.  But,  if  they  agree  to  live 
separate  and  do  separate  accordingly,  and  the  husband  stipu- 
lates to  allow  the  wife  a  maintenance,  equity,  acting  upon  the 
contract,  will  enforce  such  contract  against  the  husband  so  long 
as  the  separation  continues :  Clancy,  ch.  4fpm  397. 

But  the  jurisdiction  of  the  eourt  of  chancery  and  the  practice 
of  the  English  ecclesiastical  courts  are  blended  in  our  equity 
powers.  And  these  ecclesiastical  #  courts  do  not  consider  a 
voluntary  separation  between  husband  and  wife  as  amounting 
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to  any  thing.  This  arises  from  the  indissolubility  of  marriage.  1839, 
It  remains,  even  though  the  parties  have  separated.  The  du- 
ties which  it  imposes  are  the  same  after  as  well  as  before  such 
separation :  Poynter,  220. 240.  A  deed  of  separation  cannot  andskson. 
be  pleaded  in  bar  to  a  suit  for  a  divorce,  either  previous  or 
-subsequent  to  the  act  alleged:  Beeby  v.  Beeby,  Haggards 
Cans.  JR.  143.  n.  It  is  no  acquiescence  in  her  injuries :  Du- 
rant  v.  Durante  1  Hogg.  Eceles.  R.  760.  Nor  can  it  be  plead- 
ed in  a  suit  for  restitution  of  conjugal  rights,  even  though  the 
settlement  contain  a  covenant  not  to  bring  such  a  suit :  West- 
meath  v.  Westmeath,  2  Hogg.  Eceles.  R.  1 15. 

The  result  is,  that  the  complainant  is  entitled  to  file  the  bill, 
notwithstanding  the  deed  of  separation.  Its  provisions,  in  re- 
gard to  maintenance,  may  be  enforced.  And  the  court  may, 
as  in  ordinary  cases,  direct  an  advance  to  be  made  for  the 
purposes  of  the  suit.  As  the  deed  of  separation  has  not  been 
annulled,  I  shall  order  the  amount  mentioned  in  it  to  be  paid, 
and  also  one  hundred  dollars  to  the  solicitor  fbr  the  com- 
plainant 
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Julia  Ann  Monroy,  by  a  next  friend,  vs.  Otho  Monroy  and 

Miller, — and 
Otho  Monroy  vs.  Julia  Ann  Monroy. 


Where  a  wife  files  a  bill  for  a  limited  divorce*  and  the  husband  then  files 
one  against  her  for  an  absolute  divorce,  on  account  of  adultery,  he  can- 
not stay  the  wife's  suit  in  order  to  have  his  own  first  heard. 

In  such  a  situation  of  things,  she  is  entitled  to  temporary  alimony  and 
money  to  litigate. 

Amount  of  alimony  fixed  upon  by  the  court  without  a  reference. 

If  matter  in  an  answer  be  fairly  responsive,  whether  material  or  immate- 
rial, it  k  not  impertinent. 

If  in  answer  to  a  divorce  bill,  a  defendant  (not  the  husband)  inserts  matter 
tending  to  criminate  the  wife,  or  in  palliation  of  the  husband,  it  will  be 
deemed  impertinent. 


SmtemAer  24, 
1832. 

Practice. 

Alimony, 

•  Exceptions* 

Pleading. 


The  first  of  these  suits  was  by  the  wife  against  the  husband 
for  a  divorce  a  mensa  et  thoro,  by  reason  of  cruelty.  The 
charges  in  the  bill  laid  a  sufficient  foundation  for  the  bringing 
of  it ;  and  the  same  was  filed  prior  to  the  suit  which  was  in- 
stituted by  the  husband  against  the  wife  for  a  divorce  a  vin- 
culo matrimonii  on  account  of  adultery. 

A  motion  was  now  made,  on  the  part  of  the  husband,  to  stay 
the  wife's  proceeding  in  the  first  suit  until  the  cause  for  adul- 
tery was  at  an  end,  and  which  adultery  be  alleged  he  could 
prove.  The  charges  were  fully  denied  by  the  wife's  affidavit  ; 
and  this  denial  was  supported  by  the  affidavit  of  one  of  the 
persons  with  whom  she  was  charged  to  have  criminated  her- 
self. 

There  was  also  a  cross  motion  for  alimony  and  funds  to  pro- 
secute, as  well  as  for  the  custody  of  children. 


Mr.  Hay  8.  Mackay,  appeared  for  the  husband. 


Mr.  Oeorge  Wilson,  on  the  part  of  the  wife. 
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The  Vice-Chabczllok.    Under  the  circumstances,  I  can-       1882. 
not  interfere  to  arrest  the  prosecution  of  the  wife's  suit    The 
husband  is  bound  to  show  a  preponderance  in  his  favour  upon 
the  merits  in  the  respective  suits,  in  order  to  entitle  him  to  the     hohroy. 
order  he  asks  for ;  and  this  he  has  not  yet  doae.    I  must  deny      — -—• 
the  husband's  motion,  with  costs.  1832.     ' 

As  to  the  cross  motion.  Let  the  children  remain  where 
they  are.  With  respect  to  the  other  branches  of  this  motion, 
the  present,  is  a  case  in  which,  according  to  established  prac- 
tice, the  wife  is  entitled  to  temporary  relief.  It  is  advisable, 
however,  in  this  instance,  on  account  of  the  humble  situation 
of  the  parties,  to  avoid  the  expense  of  a  reference  upon  the 
subject  of  the  amount  I  shall  order  an  allowance  of  fifteen 
dollars  a  month  to  be  paid  to  her  by  her  husband,  towards  the 
support  of  herself  and  her  infant  daughter,  unless  the  husband 
shall  deem  the  amount  beyond  his  circumstances  and  ability ; 
in  which  case,  upon  its  being  suggested  by  his  counsel,  the  order 
shall  be  to  refer  it  to  a  master  to  inquire  what  will  be  a  suita- 
ble allowance  according  to  his  situation  in  life  and  income. 

As  regards  the  advance  towards  defraying  the. expenses  of 
the  litigation,  a  reference  is  unnecessary.  I  shall,  for  the  pre- 
sent, order  the  usual  sum  of  $100,  which  is  moderate,  con* 
sideling  there  are  two  suits. 


The  first  of  these  causes  came  again  before  the  court  on 
cross  exceptions  to  the  master's  report  upon  exceptions  to  the 
answer  put  in  by  the  defendant,  Miller.-  We  give  such  parts 
of  the  opinion  of  the  court  as  are  of  practical  import. 

The  VfCE-CHANCBLLoft.  The  defendant,  Miller,  is  here 
made  a  defendant,  upon  the  ground  of  his  having  colluded  with 
the  husband  in  order  to  cover  property  for  the  purpose  of  de- 
frauding the  complainant  of  her  just  rights  to  a  support  from 
her  husband. 

Miller  has  undertaken  to  answer  as  well  those  charges  and 
allegations  which  relate  to  the  conduct  of  the  husband  towards 
the  wife,  as  those  which  relate  to  the  supposed  transactions 
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between  the  husband  »and  himself  in  relation  to  the  property. 
I  think  the  frame  of  the  bill,  strictly  considered,  required  him  to 
do  so ;  although  it  might  better  have  confined  his  answer  to 
the  latter  subject  To  the  charge  that  the  defendant,  Monroy, 
is  a  German,  of  a  very  violent  temper  and  ungovernable  pas- 
sion, and  which  has  been  the  source  of  much  cruel  and  inhu- 
man treatment  and  suffering,  the  defendant,  Miller,  answers, 
that  Monroy  is  a  German,  but  he  has  no  knowledge  or  infor- 
mation, except  from  the  bill,  of  his  being  a  person  of  violent 
temper  and  of  an  ungovernable  passion,  or  that  such  a  dispo- 
sition has  been  the  source  of  any  cruel  treatment  or  suffering, 
as  is  alleged  in  the  bill;  and  he  then  adds:  "this  defendant 
"  believes  and  alleges  that  the  said  Otho  is  in  this  respect  like 
"  the  general  class  of  other  persons."  This  short  sentence 
forms  the  subject  of  the  first  exception  for  impertinence ;  and 
which  the  master  disallowed,  deeming  it  "an  unimportant 
"  matter,  presenting  no  point  of  any  consequence  in  the  de- 
"  cision  of  the  suit,  and  being  in  reply  to  an  immaterial  allega- 
"  tion  in  the  bill? 

If  it  be  fairly  responsive,  whether  material  or  immaterial, 
the  complainant  has  no  right  to  object  to  it  as  impertinent 
But  I  do  not  perceive  how  it  is  responsive.  The  defendant 
had  already  answered  by  stating  his  entire  want  of  knowledge 
and  information,  except  from  the  bill  itself,  of  the  facts  charged 
in  this  allegation,  and  which  was  a  sufficient  answer  on  the 
subject  He  then,  in  a  distinct  sentence,  expresses  a  belief) 
and  upon  such  belief  founds  an  allegation,  not  that  Monroy  is 
or  is  not  a  man  of  violent  temper  and  ungovernable  passions, 
but  (in  respect  to  these,)  that  he  is  like  the  general  class  of 
other  persons.  This  is  certainly  presenting  a  new  and  differ- 
ent question  from  the  other ;  and  the  objection  urged  against 
it  is,  that  it  tends  to  a  vague  inquiry,  which,  from  its  nature, 
cannot  be  attended  by  any  certain  result  and  can  be  of  no  im- 
portance to  the  decision  of  the  cause.  If  the  allegation  is  suf- 
fered to  stand,  the  defendant  will  be  at  liberty  to  go  into  evi- 
dence to  prove  it,  and  witnesses  without  number  may  be  ex- 
amined not  only  as  to  the  disposition  or  natural  temperament 
of  this  individual's  mind,  (which  may  be  susceptible  of  direct 
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ftfoof  by  the  testimony  of  those  most  intimate  with  him  or  in 
the  habit  of  observing  him,)  but  also  as  to  what  is  the  temper 
or  natural  constitution  of  the  minds  of  men  in  general,  and  how 
far  the  defendant,  Monroy,  compares  in  this  particular  with 
the  rest  of  his  species.  This  would  be  an  inquiry  rather  too 
metaphysical  and  speculative  for  the  present  occasion ;  and  1 
think  the  foundation  for  it  ought  not  to  be  laid  by  retaining 
this  part  of  the  answer.  1  must,  therefore,  allow  the  complain- 
ant's exception  to  the  master's  report 

With  respect  to  the  second  and  third  exceptions,  I  concur 
in  the  opinion  of  the  master,  that  they  are  well  taken.  It  cer- 
tainly could  not  be  necessary  or  proper  for  the  defendant,  Mil- 
ler,  in  answering  the  charges  of  misconduct  made  by  the  wife 
against  the  husband*  according  to  the  best  of  his  kriowledge^ 
information  and  belief,  that  he  should  assume  the  right  of  the' 
husband  in  respect  to  the  defence  of  the  suit,  make  recri- 
minatory charges  against  the  wife,  and  endeavout  to  excuse? 
the  husband's  conduct  by  such  imputations  as  he  casts  upon 
her.  It  is  enough  for  the  husband  to  do  this,  without  the  vo- 
luntary aid  of  the  defendant,  Miller,  who  undertakes  these 
accusations,  not  upon  his  own  knowledge  of  facts,  but  merely 
from  information.  In  no  point  of  view  is  it  necessary  for  hirf 
defence  that  he  should  do  so  or  state  any  new  matter  by  way 
of  palliation  for  the  husband,  or  show  the  immoral  or  crimi- 
nal conduct  of  the  wife.  He  has  no  concern  with  them.  His 
defence  is  entirely  distinct  from  that  of  the  husband.  He  has" 
answered  separately  and  shown  there  was  no  ground  for  mak- 
ing him  a  party  to  the  suit.  If  his  answer  is  true,  the  bill  will 
have  to  be  dismissed  as  to  him,  with  costs.  All  beyond,  com- 
ing from  this  defendant,  appears  to  me  irrelevant  to  the  cause 
made  by  the  bill  against  him,  and,  therefore,  impertinent. 

The  defendant's  exceptions  to  the  master's' report  must  be 
overruled;  and  the  complainant  is  entitled  to  her  cost* of  th* 
Aceptions  and  of  the  reference  and  hearing. 


18&2. 

MONRO** 

tJ. 

MONBO*/ 
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Whitney  and  others  vs.  Beldsn  and  otherg. 


Although,  as  a  general  rule,  a  party  must  answer  fully,  yet  he  may  accom~- 
pany  an  admission  or  denial  with  explanations  by  way  of  avoidance  ; 
and  if  the  complainant  requires  further  information,  he  most  get  it 
through  the  interrogatories  or  charging  part  of  the  bill.    If  he  has  omiU 
ted  these,  he  cannot  except.    His  course  is  to  amend. 


Octobers, 
1892. 

Pleading* 
JLnsiocf'. 


ht  this  case,  the  complainants  were  judgment  creditors  of 
the  defendants ;  and,  by  their  bill,  they  called  for  a  discovery 
*f  property  belonging  to  their  debtors,  which  they  had  been 
unable  to  reach  by  execution  at  law.  Amongst  other  things^ 
they  charged  that  the  defendants,  Charles  Belden  and  George 
Belden,  for  the  purpose  of  covering  their  property  and  their 
interest  in  a  present  business,  were  carrying  on  the  same  in 
the  name  of  Frederick  Belden,.  their  brother,  who  resided  in 
South  America,  but  who  had  no  interest  or  a  very  small  one 
in  the  business ;  and  that  the  capital  was  their  own.  The  bill 
claimed  a  full  discovery  of  every  thing  going  to  show  who 
were  the,  parties  really  interested. 

The  defendants  answered ;  and  the  matter  now  came  before 
the  court  upon  exceptions  to  the  answer. 

There  were  many  exceptions ;  but  only  one,  the  thirteenth^ 
involved  a  practical  point. 

The  bill,  amongst  other  things,  required  the  defendants  to 
answer,  whether  George  Belden  did  not,  after  the  failure  of 
the  house  of  Crommelin,  Da  vies,  &  Co.,  go  to  New  Orleans  a 
order  to  examine  into  the  affairs  of  that  firm ;  and  whether  he 
did  not,  after  examining  the  books  of  Crommelin,  Davies  &  Co* 
admit  that  the  balance  due  from  the  latter  to  the  defendants 
did  not  exceed  fiftv  thousand  dollars  or  thereabouts. 

In  answer  to  this,  the  defendants  said,  in  substance,  that 
George  Belden  did  go  to  New  Orleans  for  this  purpose ;  that 
he  had  but  little  access  to  their  books ;  but  after  he  had  ex- 
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limned  them  as  much  as  he  was  permitted  to  do,  he  did  not 
then  or  at  any  other  time  admit  that  the  balance  due  from 
Crommelin,  Davies  &  Co.  to  these  defendants  did  not  exceed 
fifty  thousand  dollars,  or  thereabouts,  on  the  contrary,  he  stated 
the  amount  in  Crommelin,  Davies  &  Co.'s  respite  papers  at 
fifty  thousand  dollars  and  upwards ;  and  that  at  this  period  he 
expected  Crommelin,  Davies  &  Co.  would  take  up  some  bills 
of  exchange  to  a  large  amount,  which,  however,  was  not  done, 
and  which,  consequently,  swelled  to  a  much  larger  sum  the 
amount  due. 

The  complainant  excepted  to  this  part  of  the  pleading,  be- 
cause the  defendants  had  not  answered  how  far  he  was  per- 
mitted to  examine  the  books ;  nor  in  what  respect  he  was  pre- 
vented from  so  doing ;  that  they  had  not  explained  what  they 
meant  by  "  respite  papers,''  or  the  statement  therein  made,  so 
as  to  have  it  ascertained  how  far  the  latter  was  such  admis- 
sion as  aforesaid  or  how  otherwise ;  and  because  the  defend- 
ants jointly  or  severally  had  not  stated  the  bills  of  exchange 
they  referred  to,  which  it  was  expected  Crommelin,  Davies  & 
Co.  would  take  up,  nor  what  was  the  amount  thereof. 


1882.    , 

WHITJfBY 

V. 
BBLDBlf. 


The  Vice-Chancellor.  The  particulars  called  for  by  this  Dtamber  8. 
exception  are  not  specified  in  the  allegations  or  interrogatories 
of  the  bill.  But  it  is  insisted,  that  as  the  defendants  have  un- 
dertaken to  answer,  and  apparently  admit  the  charge  which  is 
in  the  bill,  they  are  bound  to  go  further  and  give  all  these  ex- 
planations. x 

As  a  general  rule,  the  party  who  submits  to  answer,  must 
do  so  fully.  Still,  I  know  of  no  principle  in  pleading  which 
makes  it  imperative  on  him  to  do  more.  He  may,  if  he  chooses, 
-accompany  his  admission  or  denial  of  the  matters  charged  in 
the  bill  with  explanations  by  way  of  avoidance  of  his  admis- 
sion in  support  of  his  denial ;  and  if  the  complainant  would 
wish  him  to  go  farther  and  explain  more  particularly,  he  should 
have  anticipated  him  by  interrogatories  in  the  bill  founded 
upon  the  general  charges,  or  by  setting  'forth  such  particulars 
by  way  of  pretence  of  the  defendants  and  charging  the  con- 
trary to  be  true.    If  he  omits  these  precautions,  he  should 
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1832.       pot  except.     His  course  is  to  apply  for  leave  to  amend 
his  bill. 

I  am  of  opinion  the  master  decided  correctly  in  disallowing 
this  exception 


Hunter  v?.  Hallett  and  others. 


Although  a  husband  holds  a  bond  and  mortgage  made  out  in  favour  of  hi* 
wife,  and  receives  the  interest,  yet  this  is  not  a  reduction  into  posses? 
sion.  And  if  she  dies,  he  cannot  sue  upon  it,  without  taking  out  letters 
of  administration,  even  though  he  may  be  exclusively  entitled. 

Jf  a  husband  dies  without  having  administered  to  his  wife's  chases  in  ac- 
tion, and  administration  is  granted  to  another,  the  latter  becomes  a 
trustee  for  the  husband's  representatives. 


Octobers, 
1832. 


practice, 
farties. 
ffusband 
suing  for  <fe- 
peased wife's 
ifhoses  in  ao 


The  bill  in  this  cause  was  filed  to  foreclose  an  equity  of  re* 
demption  and  for  the  purpose  of  obtaining  a  sale  of  mortgaged 
premises.  The  mortgage  had  been  executed  to  the  trustees 
pf  the  complainant's  late  wife,  Elizabeth  Hunter,  formerly 
Elizabeth  Pesbrosseg ;  and  the  trust  was  created  by  a  deed 
which  (she  had  executed  of  her  personal  estate  before  her 
marriage.  During  the  coverture,  the  bond  and  mortgage 
came  into  the  hands  of  the  complainant,  under  an  instrument 
in  writing,  by  which  the  surviving  trustee,  at  the  request  of 
Mrs.  Hunter,  and  with  the  consent  of  the  complainant,  relit? 
quished  the  trust  and  transferred  to  her,  by  the  name  of  Eliza? 
beth  Hunter,  all  the  trust  property,  including  the  bond  and 
mortgage  in  question. 

Neither  in  the  original  trust  deed  nor  in  the  deed  of  sunea* 
der  and  assignment  was  the  property  declared  to  be  for  the 
separate  use  of  the  wife  or  to  be  held  free  from  the  control  of 
her  husband.  And  It  appeared  that  from  the  time  the  trust 
Was  relinquished  in  one  thousand  eight  hundred  and  eight,  down 
to  the  year  ope  thousand  eight  hundred  and  twenty-nine,  the 
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complainant  (the  husband)  received  the  interest  on  the  bond 
jand  mortgage  as  it  became  due. 

In  the  month  of  February,  one  thousand  eight  hundred  and 
thirty,  Mrs.  Hunter  died ;  and,  the  bond  and  mortgage  remain- 
ing unpaid,  the  complainant  filed  this  bill  in  his  own  name,  and 
without  having  taken  out  letters  of  administration  upon  his  wife's 
estate.    He  relied,  solely,  upon  his  right  as  surviving  husband* 

One  of  the  defendants,  who  was  entitled  to  the  equity  of 
redemption  by  purchase  from  the  mortgagor,  raised  an  objec- 
tion to  the  husband's  right  to  file  a  bill,  until  he  showed  a  bet- 
ter title  than  that  which  the  mere  possession  of  the  bond  and 
mortgage  conferred. 


1882. 

PUNTER 
HAMU5TT. 


Mr.  Jesse  Hoyt,  for  the  complainant 
Mr.  D.  Selden,  for  the  opposing  defendant. 


The  Vice-Chancellor.  The  law  has  very  clearly  deter- 
mined what  the  rights  of  the  husband  are  in  the  choses  in  ac- 
tion belonging  to  the  wife  at  the  time  of  the  marriage  or  which 
accrue  to  her  during  coverture.  He  has  in  them  only  a  qua- 
lified property ;  that  is  to  say,  if  he  reduce  them  into  possession 
during  the  wife's  lifetime,  they  become  his  property  absolutely, 
if  he  do  not,  and  she  should  survive  him,  then  they  remain  her 
own  by  survivorship ;  but,  if  she  should  die  in  her  husband's 
lifetime,  then  he  becomes  entitled :  whether  in  virtue  of  his 
marital  right  by  survivorship,  or  only  as  administrator  of  her 
/estate,  remains  to  be  seen? 

Here  it  is  proper  to  remark,  that  although  the  bond  and 
mortgage  came  to  the  hands  of  Mr.  Hunter  in  the  lifetime  of 
his  wife,  and  heTeceived  the  interest  for  many  years,  still,  this 
was  not  a  reduction  into  possession  in  a  legal  sense,  so  as  to 
vest  the  property  in  him  absolutely ;  for  it  is  clear  that  the 
bond  and  mortgage  remained  a  chose  in  action  notwithstand- 
ing, and  would  have  gone  to  the  wife  had  she  survived  her 
husband :  Nash  v.  Nash,  2  Mad.  C.  JR.  133 ;  2  PoweU  on  Mart, 
(Coventry's  edit.)  746.  (n.  H.) 


October  10, 
188% 
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HUNTER 

V. 
HALLETT* 


&  suit  in  equity  for  the  recovery  of  property  without  adminis*~ 
tering,  although  he  may  be  exclusively  entitled:  Farley  v.  Far- 
fey,  1  McCord,  506  ;  and  Bradford  v.  Felder,  2  lb.  168. 

These  were  not  cases,  it  is  true,  of  a  surviving  husband  suing 
upon  the  ckoses  in  action  of  the  wife  :  but  the  principle  must 
be  similar.  The  same  reasons  of  policy  which  would  re- 
quire any  neif  of  kin,  although  possessing  exclusively  the 
right  of  administering,  to  become  the  administrator,  ia  fact,* 
before  they  should  be  permitted  to  obtain  judgments  or  de- 
crees in  their  favor,  apply  with  equal  force  to  a  husband  in 
respect  to  the  outstanding  property  of  his  wife.  So  far  as  re- 
gards the  rights  of  creditors,  it  is  as  necessary  in  the  one  case 
as  in  the  other :  for,  if  there  are  debts  unpaid  which  were  con- 
tracted by  the  wife  dum  sola,  the  creditors,  after  her  death, 
ean  only  look  to  such  property  as  may  not  have  been  reduced 
into  possession  by  the  husband  in  her  life  time — he,  by  that 
event,  being  discharged  from  all  liability  either  in  his  own-  per- 
son or  on  account  of  any  property  previously  acquired  by  herv 
Hence  the  reason  for  considering  the  husband  as  the  personal  4 
representative  of  the  deceased  wife  in  respect  to  her  chases  in 
action  and  the  propriety  of  treating  her  oustanding  personal 
property  as  assets,  in  the  first  instance,  to  be'  applied  in  the 
due  course  of  administration.  Upon  this  principle,  and  with  a 
view  of  securing  to  creditors  the  benefit  of  such' property,  pro-*- 
Vision  has  been  made  by  the  Revised  Statutes  for  appointing 
the  husband  an  administrator  in- such  cases,  requiring  him  to 
give  bond  as  other  persons  do,  and  holding' him  liable  for  the 
debts  of  the  wife,  to  the  extent  of  the  assets  which  may  come 
to  his  hands — at  the  same  time  securing  to  him  and  his  per- 
sonal representatives  all  that  may  remain  after  payment  of  the 
debts ;  2  Rev.  Stat.  75,  sec.  29,  30. 

This  legislative  enactment  is  of  itself  sufficient  to  show  that 
the  courts  ought  not,  even  in  favor  of  a  husband,  to  depart 
from  the  rule  which  requires  those  who  would  sue  in  a  repre- 
sentative capacity  to  become  so  in  fact,  according  to  the  forms 
of  law.  The  Statute  declaring  the  husband  liable  for  the 
debts,  as  administrator,  even  though  he  should  not  take  out 
fetters,  creates  no  reason  why  it  should  be  dispensed  with.— • 
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The  law  has  a  further  object  in  view :  it  looks  to  his  giving 
security  in  a  bond  for  a  faithful  discharge  of  the  trust  towards 
creditors. 

Equity  must  here  follow  the  law. 

It  may  be  an  idle  cerfcmony  to  require  Mr.  Hunter  to  take 
out  letters  of  administration ;  but  I  can  make  no  exception  in 
favor  of  an  individual  case.  He  must  present  himself  to  the 
court  in  the  character  by  which  alone  his  right  to  file  a  bill  can 
be  acknowledged,  before  he  has  a  decree  upon  the  mortgage. 

I  shall  not,  however,  dismiss  the  present  bill,  but  suffer  the 
cause  to  stand  over  until  the  complainant  procures  himself  to 
be  duly  appointed  administrator,  and  with  leave,  then,  to  file  a 
supplemental  bill  in  order  to  set  forth  the  fact. 

An  amendment  like  the  one  in  Humphreys  v.  Humphreys, 
before  cited,  is  not  admissible,  according  to  the  present  well 
settled  practice  of  the  court :  although  the  case  is  a  sufficient 
precedent  for  allowing  the  same  thing  in  effect  to  be  done  by 
way  of  supplemental  bill. 

It  must,  nevertheless,  be  upon  payment  of  the  costs  of  the 
defendant  who  has  appeared  and  answered  in  the  suit :  being 
the  costs  of  putting  in  the  answer  and  of  the  hearing,  and 
which  would  have  been  unnecessary  provided  the  complainant 
had  filed  a  proper  bill  in  the  first  instance. 
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DS  FORKS? 
BATOR. 


Db  Forest  and  another  vs.  Bate*  and  others. 


Although  merchandise  may  be  assigned  upon  a  verbal  condition  that  nor 
•aits  shall  be  brought  against  the  assignor,  yet,  the  commencing  of  ac~ 
tiona  is  not  necessarily  an  avoidance  of  the  contract. 

Chancery  will  frequently  relieve  from  the  operation  of  conditions  subse- 
quent or  precedent,  where  compensation  can  be  made  in  damages ;  and* 
by  analogy,  where  no  injury  arises. 

Where  A.  in  New  York,  being  indebted  to  B.  and  C.  directs,  by  letter,  the 
proceeds  of  a  cargo  in  St.  Bartholomews  to  be  sent  to  B.,  in  order  to  go- 
in  satisfaction  of  the  debts  due  to  B.  and  C,  and  this  letter  is  carried 
out  by  E.  who  has  promised  in  writing  to  facilitate  the  measure ;  E. 
becomes  their  agent  in  receiving  the  property,  and  A.  cannot  revoke 
the  authority  he  has  given,  nor,  by  subsequent  assignment,  deprive  them 
of  the  benefit  of  it. 


Octobers, 
1832. 


A.gT€€fn6fU» 

Jurisdiction. 
Debtor  an& 
Creditor. 


The  complainants  by  their  bill  laid  claim  to  certain  mer> 
chjmdise,  which  arrived  at  the  port  of  New  York  from  St. 
Bartholomews  in  the  schooner  Tryon,  and  obtained  an  injunc- 
tion restraining  the  defendants  from  parting  with  the  bills  of 
lading  or  property. 

Afterwards,  the  merchandise  was  sold  and  the  proceeds 
brought  into  court. 

The  circumstances  upon  which  the  complainants  founded 
their  claim  were  these : — 

The  defendant,  James  C.  Bates,  was  indebted  to  the  com* 
plainants  separately  upon  promissory  notes.  He  applied  for 
an  extension  of  tirhe  to  pay  them;  and  proposed  to  direct  the 
proceeds  of  a  cargo  he  had  previously  shipped  to  St.  Bartho- 
lomews to  be  consigned  to  the  complainant,  Charles  De  Forest, 
for  the  purpose  of  paying  such  debts. 

In  confirmation,  he,  in  the  city  of  New  York,  addressed  the 
following  letter  to  one  De  Lisle,  of  St  Bartholomews,  dated 
the  81st  of  January,  1882 
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m  Please  ship  to  the  address  of  Mr.  Charles  De  Forest  the 

**  proceeds  of  whatever  you  may  have  belonging  to  me,  and, 

44  if  possible,  by  the  schooner  Try  on,  he  having  made  me  an 

44  advance  thereon* 

a  Yours,  &c. 

"  J.  C.  BATES." 

» 

This  letter  was  given  to  De  Forest ;  and  on  the  same  day 
it  was  shown  and  delivered  to  the  defendant,  Russel  Chapman, 
who  was  about  to  sail  in  the  schooner  Tryon  for  St.  Bartholo- 
mews, and  who  gave  Mr.  De  Forest  a  receipt  in  these  words: 

"Received  a  letter,  of  which  the  above  is  a  copy,  from  Mn 
44  Charles  De  Forest ;  and  I  engage  to  use  my  best  endeavours 
•*  to  facilitate  the  shipment  and  give  the  property  the  direction 
*  intended.     New  York,  January  31st,  1832. 

«  RUSSELL  CHAPMAN." 

The  property  was  received  from  De  Lisle  at  St.  Bartholo* 
mews  by  Chapman,  and  he  returned  to  the  city  of  New  York 
with  it. 

Upon  its  arrival,  the  defendant,  Bates,  refused  to  permit  the 
delivery  of  it  to  the  complainant,  De  Forest ;  and  such  refusal 
led  to  the  filing  of  the  present  bill. 

The  defendant,  James  C.  Bates,  set  up  in  his  answer,  by  way 
of  defence,  that  he  agreed  to  consign  the  return  property  to 
the  complainant,  De  Forest,  upon  a  condition  and  promise  from 
the  latter  that  no  suits  at  law  should  be  prosecuted  against  him 
upon  the  notes ;  yet,  in  violation  of  this  understanding,  Milde- 
berger,  the  other  complainant,  continued  to  prosecute  a  suit  or 
suits  against  him  upon  the  notes  which  he  held,  and  recovered 
judgment  thereon  about  the  twenty  first  day  of  February, 
one  thousand  eight  hundred  and  thirty  two :  in  consequence 
of  which,  as  he  insisted,  the  order  became  a  nullity, 
and  the  complainants  had  no  equity  under  it.  Indepen- 
dently of  this,  he  also  insisted,  that  the  order  upon.  De  Lisle 
never  had  a  legal  operation  or  effect  to  pass  any  right  or  title 
to  the  complainants ;  for,  as  he  alleged,  almost  immediately 
after  delivering  the  letter  and  procuring  Chapman's  receipt  to 
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1839,.  De  Forest,  he  became  satisfied  he  was  doing  wrong  in  gwtag 
the  complainants  such  an  advantage  over  his  other  creditors, 
and  he  accordingly  wrote  on  to  Chapman,  countermanded  the 
PATES,  order  and  directed  the  property  to  be  brought  to  him.  And 
the  answer  also  set  forth,  that  Chapman  thereupon  treated  the 
first  order  as  annulled,  and  received  the  property  from  De 
Lisle  in  the  capacity  of  supercargo  or  as  agent  for  the  de* 
fendant,  Bates ;  and  also,  that  Chapman  did  not  exhibit  to  De 
Lisle  the  letter  which  had  been  given  in  favour  of  De  Forest, 
but  concealed  from  him  all  knowledge  of  its  existence.  The 
defendant,  Bates,  admitted  that  he  was  insolvent ;  and  that  the 
property  in  question  was  not  sufficient  to  discharge  the  debts 
due  to  the  complainants. 

On  the  twenty  second  day  of  March,  one  thousand  eight  hum 
dred  and  thirty  two,  he  assigned  all  his  property  for  the  benefit 
of  his  creditors  generally ;  and  in  his  answer  he  submitted  that 
his  assignee  was  entitled  to  take  in  preference  to  the  complain* 
pnts. 

No  objection  was  made  to  the  want  of  parties, 

Mr.  Jesse  Hoyt,  for  the  complainants. 
*Mr.  William  JP.  Hawes,  for  the  defendants. 

^sS 1S*  l^HB  ^ice'Chancellob.  As  the  answer  has  not  been  put 
in  issue  by  a  replication,  it  must  be  taken  as  evidence  of  what 
it  contains ;  but  it  can  only  be  regarded  as  parol  evidence  of  i 
verbal  understanding  which  took  place  at  the  time  of  giving 
the  written  order,  and  which,  it  was  alleged,  was  the  conside- 
ration or  inducement  for  making  it,  It  is  very  questionable 
whether  such  evidence  is  admissible,  after  what  is  expressed 
in  writing  by  the  defendant.  The  rule  on  this  subject  is  the 
same  in  courts  of  equity  as  at  law. 

But,  if  the  evidence  is  admissible,  it  only  shows  that  there  is 
e  condition  subsequent  to  be  performed,  namely,  that  the  com- 
plainants should  forbear  prosecuting  any  suit  or  suits  at  law 
upon  the  notes.  It  does  not  necessarily  avoid  the  contract  if 
this  condition  has  not  been  kept.  The  defendant  does  not 
?Uege  he  has  sustained  any  injury  by  Afildeberger's  procc*4- 
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ing  to  judgment  against  him,  or  been  put  to  the  least  inconve-       1893. 
nience.    No  execution  appears  to  have  been  issued  against 
either  his  person  or  property,  nor  has  he  been  compelled  to 
pay  any  part  of  the  debt  BATJW* 

Under  these  circumstances,  the  court  ought  not  to  interfere 
by  withholding  the  property  from  the  parties  complainant; 
.since  this  court  will  frequently  relieve  a  party  from  the  opera* 
lion  of  conditions  subsequent  or  precedent,  where  compensa* 
lion  can  be  made  in  damages  for  the  non-performance  or 
breach — and,  by  parity,  where  no  injury  has  been  sustained : 
Wallis  and  others,  executors  of  Smith  v.  Grimes  and  others,  1 
C.  C.  8j9  ;  Bayard  v,  AngeU,  I  Vern.  222 ;  Cockel  v.  Phijpps, 
Dick,  301, 

The  next  question  is,  whether  the  defendant,  Bates;  could 
revoke  or  Countermand  the  order  ?  I  am  of  opinion  he  could 
pot  It  was  not  a  mere  naked  power  for  De  Forest  to  receive 
whatever  property  there  might  be  in  the  hands  of  De  Lisle.— 
The  order  amounts  to  an  equitable  assignment  of  the  property, 
founded  upon  a  valuable  consideration,  therefore  carrying 
with  it  an  interest  coupled  with  the  power,  and  on  that  ac- 
count not  revokable.  I  consider  one  of  the  points  raised  and 
decided  in  Peyton  v.  Hallet,  1  Caines9  R.  364,  and  the  prin- 
ciple involved  in  the  decision  offifcMennomy  and  Townsend  v. 
Ferris,  3  J.  R.  72,  with  the  cases  there  mentioned,  as  perfect- 
ly decisive  on  the  subject. 

Nor  is  it  of  any  avail  to  the  defendants  that  Chapman  ob- 
tained the  property  from  De  Lisle  without  showing  the  order 
in  favor  of  the  complainant,  De  Forest,  and,  in  so  acting, 
laid  aside  the  character  of  his  agency,  which  he  took  upon 
himself  when  he  gave  the  receipt,  and  assumed  that  of  super- 
cargo or  agent  for  Bates.  If  the  latter  could  not  lawfully  re- 
voke or  countermand  the  first  order  on  De  Lisle,  the  defend- 
ant, Chapman,  could  not  shift  the  agency  with  which  he  was 
entrusted  by  the  same  complainant,  and  convert  it  into  an 
agency  in  behalf  of  the  defendant,  Bates — more  especially  as 
there  was  no  notice  to  De  Forest 

Even  if  the  defendant,  Bates,  had  a  locus  penitentuz,  and  ha 
chose  to  exercise  it,  then,  good  faith,  on  his  part,  required  he 
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183d.       should  give  immediate  notice  to  the  complainant,  De  Forest,  in 
order  to  allow  the  latter  an  opportunity  of  pursuing  other  meas- 
ures for  the  recovery  of  his  debt,  if  he  thought  proper,  instead  of 
bates.       waiting  for  returns  from  the  West  Indies. 

I  am  satisfied  that  nothing  which  took  place  between  Bates 
and  Chapman/after  the  former  gave  the  order  of  the  31st  of 
January,  andjhe  latter  accepted  the  agency  under  it,  could, 
without  the  knowledge  and  consent  of  De  Forest,  divest  him 
of  the  rights  which  he  then  acquired ;  and,  hence  it  follows, 
that  Chapman,  having  received  the  property  from  De  Lisle, 
no  matter  by  what  means,  must  be  considered  as  the  agent  of 
De  Forest,  and  the  property  itself  as  belonging  to  him. 

I  must,  therefore/ decree  the  proceeds  in  court  to  the  com- 
plainants, to  be  applied  as  so  much  on  account  of  their  debts ; 
after  deducting  the  costs  of  this  suit,  which  are  to  be  paid  out 
of  the  fund ;  and  under  the  circumstances  disclosed  by  the  an- 
swer1 of  the  defendant,  Chapman,  which  stands  uncontradicted, 
and  from  which  it  does  not  appear  he  has  acted  fraudulently 
or  collusively,  I  think  he  is  entitled  to  his  costs  of  appearing 
and  putting  in  his  answer — the  same  to  be  paid  likewise  oat 
of  the  fund. 
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Woi,cott  vs.  Sullivan  and  others. 


Although  a  mortgagee  is  tenant  to  the  mortgagor  of  the  premises  mort- 
gaged, yet  the  right  to  set  off  rents  against  the  principal  or  interest  of 
the  mortgage  debt,  does  not  necessarily  attach  as  an  inherent  quality 
of  the  contract,  so  as  to  prevent  the  assignment  of  the  mortgage,  ex- 
cept subject  to  the  right,  on  a  bill  to  redeem. 

But,  while  a  mortgagee  holds  the  mortgage,  and  is  also  tenant,  so  long 
the  mortgagor  has  a  right  to  have  the  rents  applied  to  the  keeping  down 
of  the  interest. 

If  a  mortgagee,  in  possession,  is  allowed  to  retain  it  after  assigning 
his  mortgage  with  notice,  the  mortgagor  cannot  charge  the  subse- 
quently accruing  rents  against  the  assignee.  His  remedy  is  by  eviction 
or  compelling  an  occupation  rent. 

Neither  at  law  nor  in  equity  can  there  be  set  off  against  a  distress  for 
rent. 

Where  a  mortgagee  has  assigned  his  whole  interest,  and  the  mortgagor 
files  a  bill  for  an  account  and  to  redeem,  the  general  rule  is,  that  the 
mortgagee  is  not  a  necessary  party.  Still,  if  there  are  circumstances 
rendering  it  proper,  the  practice  is  otherwise. 


1833. 

WOLCOTT 

V. 
SULLIVAN. 


This  was  a  bill  to  redeem.  Oliver  Wolcott,  the  complain- 
ant, owned  a  house  and  lot  known  as  No.  30,  Fine-street,  in 
the  city  of  New  York.  He  was  desirous  of  obtaining  the  sum 
of  five  thousand  dollars,  by  way  of  loan,  upon  it. 

Mr.  Sullivan,  one  of  the  defendants,  was  in  the  occupancy 
of  part  of  the  premises  as  a  tenant ;  and  he  proposed  to  ac- 
commodate the  complainant  with  the  loan  on  mortgage*  and 
to  become  a  lessee  for  a  term  of  years,  at  a  rent  of  one  thou- 
sand dollars  per  annum.  A  bond  and  mortgage  were  accord- 
ingly made  out  and  executed  by  the  complainant  to  the  de- 
fendant, Sullivan,  in  the  usual  form,  bearing  date  the  twenty- 
fifth  day  of  January,  one  thousand  eight  hundred  and  twenty- 
eight,  and  securing  the  repayment  of  five  thousand  dollars  on 
the  first  day  of  May,  one  thousand  eight  hundred  and  thirty* 
one,  with  interest  half-yearly. 


OctoberZ, 
1832. 

Setoff  as  be- 
tween landlord 
mortgagor  and 
tenant  mort- 
gagee; and  be- 
tween the  form- 
er and  the  as- 
signee of  the 
mortgage. 
Parties. 
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1893.  At  the  time  of  giving  the  bond  and  mortgage,  the  complain* 

apt  received  from  the  hands  of  Mr.  Sullivan  the  five  thousand 
dollars.  Simultaneously,  a  lease  was  also  executed  between 
suluvax,  these  parties,  by  which  the  former  demised  to  the  latter  the 
same  premises,  for  the  term  of  three  years,  from  the  first  day 
of  May,  one  thousand  eight  hundred  and  twenty-eight,  at  an 
annual  rent  of  one  thousand  dollars,  payable  half-yearly.  The 
lease  contained  usual  covenants,  and  a  power  to  re-enter  or 
distrain,  in  case  default  were  made  in  payment  of  the  rent 

Notwithstanding  the  bond  and  mortgage  were  taken  ia  the 
name  of  Ms.  Sullivan,  and  although  he  represented,  at  the 
time  of  the  transaction,  that  the  loan  was  made  on  his  own  ac- 
count, and  the  complainant,  as  well  as  his  agent  in  the  negotia- 
tion so  understood  it,  and  were  not  informed  of  the  contrary 
Until  long  afterwards ;  yet,  the  money,  in  fact,  belonged  to 
Commodore  Hull,  the  other  defendant  in  this  suit.    The  latter 
resided  in  Philadelphia,  and  he  had  entrusted  Mr.  Sullivan 
with  it,  in  the  usual  course  of  business,  for  the* purpose 
of  investing  it  on  bond  and  mortgage — confiding  the  mat- 
ter entirely  to  him  in  his  professional  capacity  and  as  his  agent 
Although  the  bond  and  mortgage  had  been  taken  in  the 
name  of  Mr.  Sullivan,  and  was  duly  recorded,  he  immedi- 
ately thereafter,  by  assignment  dated  the  twenty-sixth  day 
of  January,  one  thousand  eight  hundred  and  twenty-eight, 
transferred   them    to  Commodore  Hull.     This  assignment 
was  not  put.  upon  record  until  the  twenty-ninth  day  of  July, 
one  thousand  eight  hundred  and  twenty-nine  ;  and  actual  no- 
tice was  not  given  of  it,  nor  does  it  appear  that  the  complain- 
ant was  made  acquainted  with  the  fact  of  the  money's-beloig- 
ing  to  Commodore  Hull,  until  the  eleventh  day  of  March,  one 
thousand  eight  hundred  and  thirty,  when  the  latter  gentleman 
wrote  a  letter  to  the  complainant,  informing  him  of  the  facts, 
and  forbidding  the  payment  of  any  interest,  or  the  principal, 
except  to  himself  or  under  his  order. 

In  the  mean  time,  Mr.  Sullivan  remained  in  possession  of 
the  mortgaged  premises,  under  the  lease,  and  making  pay* 
ments  from  time  to  time  on  account  of  rent,  a  part  of  which 
was  applied  to  the  interest,  as  it  became  due,  on  the  bond  and 


t 


j 


VICE-CHANCELLOR'S  COURT. 


401 


Mortgage.    These  payments,  thus  made  by  Mr.  Sullivan,  sa-       1832. 
tisfied  the  rent  to  about  the  first  day  of  May,  one  thousand      s-^-/ 

WOLCOTT 

eight  hundred  and  thirty  ;  and,  through  the  same  medium,  v 

Commodore  Hull  received  his  interest  money  up  to  the  same   *ullivah, 
period  of  time. 

The  lease  expired  on.  the  first  day  of  May,  one  thousand  ' 

eight  hundred  and  thirty-oife  ;  at  which  time  there  was  one 
year's  rent  in  arrear.  On  this  account,  the  complainant  refus- 
ed to.  pay  the  mortgage  debt  or  interest,  except  an  allowance 
for  the  rent  still  due  to  him  was  made. 

On  the  eighteenth  day  of  May,  one  thousand  eight  hundred 
and  thirty-one,  previous  to  the  filing  of  the  bill,  the  complain- 
ant proposed  to  pay  off  the  bond  and  mortgage,  first  deduct- ' 
ing  the  rent  in  arrear ;  and  made  a  tender  of  the  balance  to 
Commodore  Hull 


Mr.  D.  D.  Field  and  Mr.  R.  Sedgwick,  for  the  complainant. 


Mr.  George  Qriffin,  for  the  defendant,  Hull. 
Mr.  3.  W.  Warner,  for  the  defendant,  Sullivan. 


Thb  Vice-Chancellor.    The  main  question  which  arises    January  9, 


in  this  case  is  between  the  complainant  and  Commodore  Hull, 
the  assignee  and  holder  of  the  mortgage  :  as  to  the  terras  upon 
which  the  former  shall  be  permitted  to  redeem  ?  Although 
there  are  questions  arising,  rather  incidentally  than  otherwise, 
in  which  Mrr  Sullivan  is  concerned. 

•  The  grounds  upon  which  the  complainant  contends  he  has 
a  right  to  set  off  the  balance  of  rent  due  to  him,  against  the 
principal  and  interest  of  the  mortgage,  are  these*:  the  agree- 
ment for  the  loan  and  for  the  lease  being  one  and  the  same 
transaction,  in  which  he  knew  Mr.  Sullivan  not  as  an  agent 
for  the  lender,  but  as  the  lender  ljimself ;  one  part  of  the  trans- 
action being  an  inducement  for  the  other  ;  and  that,  from  the 
reciprocal  liabilities  thereby  created,  to  pay  the  rent  and  prin- 
cipal and  interest  of  the  bond  and  mortgage,  an  equity  arose* 
between  the  complainant  and  Sullivan,  which  the  subsequent 
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183%       assignment  of  the  bon4  and  mortgage  could  not  defeat,  so  that 
^^^      Commodore  Hull  took  the  assignment  subject  to  such -equity. 

WOLCOTT  - 

t>.  It  is  not  denied,  that  any  rent  which  may  have  been  due  at 

sollivax.  the  time  jhe  latter  gave  notice  of  the  assignment,  would  be 
a  subject  of  set  off.  So  far,  there  was  an  equity  in  the  com- 
plainant not  to  be  impaired.  But,  no  rent  appears  to  have 
been  in  arrear,  except  what  has  accrued  since  notice  of  the 
assignment;  and,  yet,  the  complainant  insists  upon  the  exist- 
ence of  a  lijte  equity  in  respect  to  the  subsequent  rents. 

Tl\e  general  principle  is  not  controverted,  that  an  assignee 
of  a  mortgage  is  bound  by  the  equities  existing  between  the 
mortgagor  and  the  original  mortgagee  at  the  time  of  the  assign- 
ment, or  which  may  arise  before  notice  to  the  mortgagor.  In 
Norrish  v.  Marshall,  5  Mad.  R.  481,  the  Vice-Chancelloi  states 
.  it  thus :  as  against  an  assignee  without  notice,  the  mortgagor 
has  the  same  rights  as  he  has  against  the  mortgagee,  and  what- 
ever he  can  claim,  in  the  way  of  set  off  or  mutual  credit,  as 
against  the  mortgagee,  he  can  claim  equally  against  the  <as- 
/'signee.  This  is  doubtless  correct,  and  .it  brings  us  to  the 
enquiry  at  once :  what  is  the  equity  which  the  complainant  had 
against  his  mortgagee  when  he  received  notice  of  the  assign- 
ment? 

Is  it  an  equity  which,  gave  him  a  right  of  set  off  for  any 

.  thing  more  than  the  amount  of  rent  which  then  appeared  to  be 

due  T  or,  is  it  an  equity  which  afforded  him  a  security  for  the 

rent  during  the  whole  term  of  the  lease,  notwithstanding  the 

mortgage  might  be  assigned  ? 

There  is  nothing  contained  in  the  lease  or  bon£  or  mortgage 
expressly  recognizing  or  conferring  such  right ;  and  I  appre- 
hend, if  it  can  be  made  out  or  supported  at  all,  it  must  be  either 
because  the  principle  of  set  off  in  courts  of  equity  requires  it, 
or  because  it  results  by  necessary  implication  from  the  nature 
and  unity  of  the  transaction,  or  from  an  express  agreement  be- 
tween the  parties.  In  Green  v.  Darling,  3  Mason,  202,  Judge 
Story  has  examined  the  whole  doctrine  of  set  off  arising  either 
•  from  statute  few  or  as  understood  and  acted  upon  by  courts  of 
equity  independent  of  statute.  He  shows  that  courts  of  equity ♦ 
following  the  doctrine  of  compensation  of  the  civil  law  to  a 
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certain  extent,  will  set  off  distinct  debts  where  there  hits  been       1332. 
a  mutual  credit ;  while  the  mere  existence  of  distinct  debts  is 
not  sufficient  to  give  the  right,  unless  there  is  some  mutual 
credit  in  relation  to  such  debts  arising  from  the  course  of  deal-    suluvah 
ing  between  the  parties.    Hence,  he  observed,  the  right  of  set 
off  does  not  attach  to  the  debt  itself,  nor  depend  upon  the  mu- 
tuality of  the  debts  in  their  origin  as  an  inherent  quality  belong- 
ing to  such  debts,  but  ufon  the  situation  and  rights  of  the  par- 
ties between  whom  it  is  sought  to  be  enforced.    It  is  a  privi- 
lege er  right  attaching  to  the  remedy  only ;  and  which,  by  the 
laws  of  some  of  the  states,  may  be  allowed,  while  in  others,  it 
is  denied.    But  it  touches  not  any  obligation  of  contract  or 
vested  right     The  right  of  set  off  is  not  an  equity  which  the 
original  debtor  may,  at  all  events,  assert  against  the  assignor 
or  assignee  of  the  debt,  whether  he  has  or  has  not  notice  of  its 
existence.     The  court  of  chancery  has  as  yet  laid  down  no 
such  general  rule*y  that  an  equity  exists  to  have  debts  set  off 
against  each  other,  which  attaches  to  the  debts  themselves  and 
travels  .with  them  into  whose  soever  hands  they  may  come ; 
though  it  is  doubtless  true,  that  where  there  are  mutual  sub- 
sisting debts  and  either  an  express  or  implied  agreement  of 
stoppage  pro  tanto  or  mutual  credit,  a  court  of  equity  will  en-* 
force  it  against  the  party  himself  and  against  his  assignee  with 
notice. 

And  it  may  be  added,  as  is  shown  by*lhe  case  of  Lindsay  v« 
Jackson,  2  Paige,  581,  that  there  may  be  equities  springing 
from  other  sources,  such  as  the  insolvency  of  a  party,  which 
would  authorize  this  court  to  interfere,  independently  of  stati> 
tory  regulations. 

I  have  adverted  to  these  principles,  which  I  deem  to  be 
sound  iii  the  abstract,  merely  for  the  purpose  of  showing,  that 
when  these  parties  entered  into  the  contract  for  the  loan  on 
mortgage  and  on  account  of  the  lease  of  the  premises  and  ex- 
ecuted the  instruments  creating  their  respective  obligations 
and  liabilities  towards  each  other,  the  right  of  set  off  did  not 
necessarily  attach  or  become  incorporated  in  the  contract  as 
an  inherent  quality  of  it,  so  as  to  prevent  cither  of  them  from 
assigning,  except  it  were  done  subject  to  such  right* 
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1893.  Under  our  system  of  jurisprudence,  even  a*  administered  by 

^^^  the  court  of  chancery,  the  right  of  set  off  is  not  based  upon 
this  ground ;  nor  do  I  understand  the  doctrine  of  compensation 
6TOJJVAN,  °f  the  Roman  law  to  be  founded  upon  such  a  principle  :  for  it 
is  only  where  reciprocal  debts  are  actually  due  and  payable; 
that*  the  one  necessarily  compensates  by  way  of  payment  and 
extinguishment  of  the  other.  It  is  only  where  the  debts  am 
due  that  one  can  be  considered  as  naturally  discharging  the 
other  by  mere  operation  of  law  and  without  any  act  of  the 
parties  ;  and  it  is  expressly  declared,  that  debts  of  which  the 
time  of  payment  has  not  arrived  are  not  compensated  with  those 
which  are  due :  Domat,  Book  4vtiL  2.  The  right  of  compen- 
sation, therefore,  which  is  regarded  as  a  natural  right,  does  not 
arise  from  the  making  of  a  contract  or  the  creation  of  an  in- 
debtedness, but,  like  the  principle  of  set  off,  from  the  time  when 
mutual  debts  become  payable. 

I  am  satisfied  there  is  nothing  in  the  idea^f  an  inherent  right 
of  set  off  or  compensation ;  and  I  must  look  to  the  extrinsic 
circumstances  of  this  case  to  see  whether  it  exists  as  is  con- 
tended for :  by  express  .agreement  or  necessary  implication 
from  the  particular  facts  which  may  have  been  proved. 

Notwithstanding  the  testimony  shows  the  lease  and  mort- 
gage  were  parts  of  the  same  transaction,  executed  at  the  same 
time,  and  growing  out  of  a  proposition  originally  made  by  Mr* 
Sullivan,  to  lend  thaftoney  on  mortgage  and  take  a  lease,  yet, 
I  do  not  perceive  any  thing  like  an  agreement  to  connect  them 
inseparably,  or  that  the  rent  was  to  be  secured  at  all  times,  by 
taking 'it  out  of  the  principal  or  interest  of  the  money  loaned. 
The  witnesses  do  not  prove  an  agreement  or  understanding  to 
this  effect.  Colonel  Gibbs,  (on  whose  testimony  implicit  re- 
liance is  to  be  placed,  and  who  negotiated  and  attended  to  the 
whole  of  tjie  transaction  as  the  agent  of  the  complainant,)  in 
answer  to  an  interrogatory,  whether  any  suggestion  was  made 
by  Mr.  Sullivan  as  to  any  advantage  in  the  way  of  security 
for  the  rent  which  would  accrue  to  the  complainant  by  reason 
of  the  loan,  states  Mr.  Sullivan's  having  mentioned,  of  his  own 
,  accord,  that  it  would  be  more  secure  and  more  convenient 
that  both  the  lease  and  mortgage  should  be  held  by  one  per* 
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son,  observing,  at  the  same  time,  thai  it  would  strengthen  the 
title  if  the  mortgage  were  taken  by  a  lawyer  who  was 
well  known.  He  made  this  observation,  it  appears,  because 
Mr.  Sands  had  disputed  the  title.  This  testimony  does  not 
show  it  to  have  been  any  part  of  the  bargain,  that  security,  in 
this  way,  was  to  be  afforded  for  the  rent  It  appears  to  have 
been  a  mere  casual  intimation  or  suggestion  of  Mr.  Sullivan's, 
perfectly  gratuitous  on  his  part,  uncalled  for  by  any  thing 
which  Colonel  Gibbs  may  have  required  of  him,  and  not  enter- 
ing into  or  forming  any  part  of  the  terms  of  the  agreement. 
Besides,  it  is  manifest,  that  what  was  thus  said  had  reference 
as  much  to  the  title  of  the  property  as  to  any  thing  else ;  for 
the  words,  occasion,  and  manner  of  using  them,  admit  of  this 
application ;  and  thus  it  was  more  seoure  and  convenient  to 
have  the  mortgage  and  lease  held  by  one  person.  John  S.# 
Wolcott  and  William  Gracie,  the  subscribing  witnesses  to  the 
instruments,  and  who  were  present  when  the  money  was  paid, 
do  not  pretend  to  have  any  knowledge  of  such  an  agreement 
between  the  parties,  as  they  heard  nothing  on  the  subject  at 
the  time.  But  the  evidence  most  relied  upon  is,  an  expression 
in  a  letter  written  by  the  defendant,  Sullivan,  to  the  complain- 
ant's counsel  shqftly  before  the  commencement  of  this  suit,  in 
which  he  says,  "On  reference  to  the  registry  of  mortgages  it 
M  will  be  seen,  tjiat  the  mortgage  and  the  lease  were  executed 
*  at  the  same  time ;  they  constituted  one  transaction ;  and  the 
M  lease  was  made  because  the  money  was  loaned."  This,  it  is 
argued^is  sufficient  to  show  there  was  a  mutual  understand- 
ing creating  a  right  of  compensating  the  mortgage  debt  by  the 
rents  pro  tanto,  whieh  could  not  be  defeated.  I  cannot  per- 
ceive, howfever,  that  such  a  conclusion  follows  from  what  is 
Jhus  stated.  The  complainant  may  have  been  induced  to 
.grant  the  lease,  only  because  the  money  was  loaned ;  but  how 
.does  it  appear,  from  such  a  circumstance,  that  he  had  an  abso- 
lute security  for  the  rent  ? 

It  is  true,  that  so  long  as  Mr.  Sujlivan,  the  lessee  and  uiort- 
Jjagee,  remained  in  possession,  with  the  mortgage  unaligned, 
mo  long  the  mortgagor  had  a  right  to  have  the  rents  applied 
io  the  keeping  down  of  the  interest  and  the  liquidation  of  the 
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principal  of  the  mortgage.  Bat  the  balance  of  rent  every  half 
year,  after  paying  the  interest,  he  could  have  enforced  in  va- 
rious ways  under  the  covenants  contained  in  the  lease  against 
the  lessee*  The  arrangement  as  made  was  not  one  by  which 
the  mortgagee  was  to  take  possession,  as  such,  under  the 
mortgage  itself,  and  apply  the  whole  of  the  rents  and  profits 
to  the  liquidation  of  both  the  principal  and  interest  of  the 
mortgage,  until  it  should  be  paid  off,  or  until  the  mortgagor 
should  come  to  redeem  and  call  upon  him  for  an  account.  So 
far  from  it,  he  was  to  have  possession  as  a  tenant  by  virtue  of 
a  lease  at  a  certain  rent  and  for  a  certain  term,  to  expire  when 
the  principal  of  the  debt  secured  by-  the  mortgage  should  be- 
come payable.  These  were  separate  and  distinct  instruments, 
although  executed  at  the  same  time  and  growing  out  of  one 
*  and  the  same  transaction ;  and  in  making  them,  the  complain- 
ant has  not,  as  far  as  I  can  discover,  rendered  the  lease  and 
mortgage  inseparable,  or  taken  care  to  protect  himself  against 
the  consequences  which  might  grow  out  of  an  assignment  of 
the  bond  and  mortgage,  like  any  other  chose  in  action. .'  No 
explicit  agreement  to  this  effect  is  shown ;  and  the  form  of  the 
instrument,  instead  of  opposing  any  obstacle,  seems  to  admit 
the  right  to  assign;  the  amount  being  made  payable,  in  the 
usual  manner,  to  the  party,  his  legal  representatives  and 
assigns.  , 

It  is,  therefore,  in  vain  to  say,  either  from  the  positive  testi- 
mony taken  in  the  cause  or  by  necessary  implication  arising 
from  the  circumstances,  that  the  complainant  was,  by  the 
agreement  and  understanding  of  the  parties,  to  have  a  secu- 
rity for  his  rent,  at  all  events,  for  the  whole  term,  in  the  loan 
made  to  him  and  secured  by  the  bond  and  mortgage. 

In  this  respect,  the  defendant  does  not  stand  upon  any 
ground  more  favourable  than  if  he  had  permitted  his  mortgagee 
to  take  possession  under  the  mortgage  without  a  lease.  And 
if  the  case  had  been  such  an  one,  then,  upon  the  assignment 
of  the  mortgage,'  the  only  equity  which  the  mortgagor  could 
claim  would  have  been,  to  set  off  what  should  be  due  for  rents 
at  the  time  of  receiving  notice  of  the  assignment.  If  a  mort- 
gagee is  suffered  to  retain  possession,  the  mortgagor,  after 


A 


VICE-CHANCELLOR'S  COURT. 


407 


there  has  been  an  assignment  of  the  mortgage  with  notice,  can 
have  no  right  to  charge  the  assignee  with  the  subsequently 
accruing  rents.  His  remedy  is  to  evict  the  original  mortga- 
gee, or  compel  him  to  account  and  pay  an  occupation  rent  for 
th%time  he  may  thus  hold  possession  after  assignment 

So,  in  the  present  instance,  although  the  complainant  could 
not,  after  notice  of  the  assignment  of  the  mortgage,  enter  upon 
the  possessions  except  for  nonpayment  of  rent  under  the  lease, 
yet,  by  virtue  of  the  covenants,  he  could  have  pursued  that 
and  other  legal  remedies  for  the  recovery  of  the  possession, 
or  the  half-yearly  rents  as  they  became  due.  These  remedies 
he  took  care- to  secure  to  himself  by  way  of  express  contract, 
when  he  made  the  lease,  and  with  these  he  must  be  presumed 
to  have  been  content  until  the  contrary  is  made  to  appear. 

There  is  another  circumstance  which  would  seem  to  show 
that  no  agreement,  conferring  the  right  of  set  off,  ought  .to  be 
presumed  or  taken  by  intendment  between  the  parties :  it  is 
this,  there  is  a  want  of  mutuality  in  relation  to  such  a  right* 
If  the  complainant  had  suffered  the  interest  on  his  bond  to  be 
in  arrear,  and  had,  notwithstanding,  sought  his  remedy  by 
distress — as  he  might  have  done — against  the  defendant,  Sulli- 
van, for  rent,  (supposing  him  still  to  hold  the  bpnd  and  mort- 
gage) the  latter  could  not  have  set  off  the  interest  due  against 
the  rent  so  obtained  by  distress.  Nor  would  a  court  of  equity 
have  aided  him  in  such  a  case :  there  being  no  set  off  at  law 
of  a  legal  demand  against  a  distress  for  rent,  and  equity,  on 
this  point,  follows  the  law ;  Townrow  v.  Benson,  3  Mad.  203. 

If,  therefore,  Commodore  Hull  is  to  be  regarded  as  an  ordi- 
nary purchaser  of  the  bond  and  mortgage,  by  assignment,  I  am 
of  opinion  he  is  to  be  protected  against  the  rents  which  accrued 
under  the  lease  subsequent  to  the  actual  notice  of  the  assign- 
ment. . 

But  there  is  another  view  of  the  case,  which,  in  my  judg- 
ment, strengthens  his  claim  to  such  a  protection.  He  was 
originally  the  equitable  owner  of  the  bond  and  mortgage. — 
Sullivan  was  but  a  trustee  in  taking  the  securities  in  his  own 
name ;  and,  although  this  fact  was  concealed  from  the  com- 
plainant, it  is  not  sufficient  to  give  him  a  superior  equity  over 
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1839.       the  defendant,  Hull,  in  the  absence  of  every  thing  tending  to 
.v^*v-*h/      show  that  had  he  been  apprised  of  it  at  the  time,  he  would  I 
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r  have  dealt  differently  with  Sullivan  in  relation  to  the  rent— 

bitluvak.  All  the  rights  and  remedies  stipulated  for,  are  preserved  to 
him,  although  he  may  be  obliged  to  redeem  the  mortgage^ 
paying  to  the  present  holder  the  full  amount  of  principal  and 
interest,  free  from  any  deduction  for  rent  which  accrued  sub- 
sequent to  notice  of  the  assignment  By  notice  is  meant,  ac- 
tual notice  ;  the  recording  of  the  assignment  not  being  even 
constructive  notice  to  the  purchaser:  James  v.  Msrty,  1 
Cowen,  246. 

Having  arrived  at  this  conclusion,  it  is  unnecessary  to  con- 
sider the  question  in  relation  to  the  tender  made  by  the  com- 
plainant :  for,  being  insufficient  in  point  of  amount,  the  form 
and  manner  of  making  it  becomes  immaterial.  The  defend- 
ant, Hull  is,  at  all  events,  entitled  to  his  costs. 
*  Another  branch  of  the  case  remains  to  be  disposed  of,  as 
between  the  complainant  and  the  defendant,  Sullivan. 

It  has  been  said,  that  if,  upon  redemption,  no  account  is  to 
be  taken^  of  rents  to  be  set  off  or  deducted  from  the  mortgage, 
then,  Sullivan  was  unnecessarily  made  a  party,  and  the  bill,  as 
to  him,  must  be  dismissed  with  costs,  leaving  the  complainant 
to  his  legal  remedy  for  die  rent  still  due. 

It  is  the  geqeral  rule,  that  where  the  mortgagee  has  assign- 
ed his  whole  interest,  and  a  bill  is  filed  by  the  mortgagor  for 
an  account  only  of  what  is  due  on  the  mortgage,  and  to  re- 
deem by  paying  such  amount;  there,  the  mortgagee  (as  he  no 
longer  has  any  interest  in  the  subject)  is  not  a  necessary 
party :  Edwards  on  Parties,  93,  PL  43,  and  cases  there  cited; 
and  Norrish  v.  Marshall,  5  Mad.  475.  Still,  if  there  be  any 
circumstances  rendering  it  proper,  then  the  rule  is  otherwise. 
Thus,  in  a  note  of  an  Anonymous  Case  in  Freeman,  59,  it  is 
said :  M  if  a  mortgagee,  in  possession,  assigneth  over,  if  the 
u  mortgagor  prefer  his  bill,  upon  supposition  that  the  debt  is 
"  satisfied,  and  to  have  an  account  of  the  surplus,  there  he 
"  must  make  the  mortgagee  and  all  the  assignees  parties."— 
The  question  of  parties  in  an  analogous  case  *arose  upon  de- 
murrer, in  Whitney  v.  M' Kinney,  7  /.  C  J?.  144 ;  where  a 
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till  was  filed  by  the  assignee  of  a  mortgage  for  a  foreclosure 
against  the  mortgagor. .  The  complainant  had  omitted  to  make 
the  assignor  of  the  mortgage  a  party,  although  an  account  was 
to  be  taken  of  the  rents  and  profits  during  the  time  the  mort- 
gee  was  in  possession,  for  the  purpose  of  ascertaining  the  credit 
to  which  the  defendant  was  entitled.  The  court  held,  that  the 
mortgagee  was  not  a  necessary  party :  for  the  amount  of  the 
credit  could  be  ascertained  without  his  presence — he  could  not 
be  concluded  by  it  one  way  or  the  other — it  was  a  question 
merely  between  the  parties  to  the  suit,  a3  to  the  extent  of  the 
credit — and  no  relief  could  be  granted  on  the  bill  against  the 
mortgagee  who  had  assigned,  in  respect  to  the  rents  and  pro- 
fits, whether  more  or  less,  even  if  he  had  been  a  party. 

This,  however,  is  not  the  present  case.  Nor  do  the  same 
reasons  apply  where  the  mortgagor  files  a  bill  to  redeem  and  is 
entitled,  not  only  to  a  credit  for  Ae  rents  on  his  mortgage, 
but  also  to  an  account  against  the  mortgagee  and  to  the  pay- 
ment of  the  surplus,  if  any  should  be  due,  after  the  proper  cre- 
dits are  allowed  on  his  mortgage  as  against  the  assignee. 
Here,  the  complainant,  as  mortgagor,  has  filed  a  bill  praying 
an  account  of  what  is  due  for  principal  and  interest,  and 
also  on  the  lease  for  rents,  as  well  as  for  permission  to 
redeem.  Although  it  turns  out  that  he  is  not  entitled  to 
a  credit  on  his  bond  and  mortgage  for  the  rents  claimed  to 
be  due,  yet  he  has  a  right  to  an  account  of  such  rents 
against  the  defendant,  Sullivan,  who,  for  this  purpose,  in  con- 
nection with  the  other  branch  of  the  case,  is  properly  before 
the  court ;  and  as  chancery  has  obtained  jurisdiction  for  one 
purpose,  it  will  retain  it  for  all  the  purposes  of  the  suit :  espe- 
cially as  this  court,  in  relation  to  the  rent,  is  as  competent  to 
give  relief  as  a  court  <rf  law.  There  is,  on  this  account,  no* 
necessity  for  turning  the  complainant  over  to  his  legal  reme- 
dy. The  amount  due  for  rent  can  be  ascertained  by  a  mas- 
ter ;  and  to  whom  I  shall  refer  it. 

A  question  has  been  made  upon  the  testimony  taken  on  the 
part  of  the  defendant  Sullivan,  namely,  whether  he  is  entitled 
to  any  deduction  from  the  rent :  upon  the  ground  of  the  pre- 
mises having  been  suffered  to  get  out  of  repair  and  become 
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untenantable  ?  By  the  lease,  the  complainant  was  bound  to 
keep  them  in  good  tenantable  condition,  with  a  power  to  the 
defendant  to  make  the  repairs  and  deduct  the  expenses  out  of 
the  rent,  in  case  the  former  omitted  to  do  so.  So  that,  if  be, 
the  defendant,  permitted  the  premises  to  become  untenantable 
for  the  want  of  necessary  reparation,  it  was  his  own  fault,  and 
he  can  have  no  just  claim,  on  this  score,  to  a  reduction  of  the 
rent — whatever  he  may  have  expended  for  repairs  will  fono 
a  proper  charge. 

Another  ground  upon  which  he  claims  to  be  relieved  from 
a  half-year's  rent  is  this :  his  vacating  the  premises  about  six 
months  before  the  expiration  of  the  lease,  at  the  request  of  the 
complainant  and  in  order  to  enable  him  to  deliver  the  posses- 
sion to  a  purchaser.  The  evidence  does  not  make  this  out. 
Indeed,  it  appears  he  Ad  not  surrender  the  possession  un- 
til the  first  day  of  May,  one  thousand  eight  hundred  and 
thirty-one ;  and  at  which  time  he  formally  delivered  up  the 
key  of  the  house.  He  is  not  entitled  to  a  reduction  of  the  rent 
on  this  account. 

I  shall  reserve  the  question  of  costs,  as  between  the  cook 
plainant  and  Mr.  Sullivan,  as  well  as  all  other  directions,  until 
the  coming  in  of  the  master's  report ;  at  which  time,  I  shall 
probably  have  occasion  to  notice  (what  I  forbear  to  do  at 
present)  a  singular  and  most  extraordinary  answer  put  in  to 
the  complainant's  bill,  and  to  consider  the  effect  which  such  a 
mode  of  pleading  is  to  have  upon  a  question  wherein  the  court 
will  have  to  exercise  a  judicial  discretion* 
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A  beqaest  in  lieu  of  dower,  and  the  acceptance  x>f  the  same,  amounts  to 
m  matter  of  contract  and  purchase^  and  the  wife  is  to  be  paid  the  be- 
quest in  preference  to  other  legacies,  and  without  abatement.  But  the 
debts  are  to  be  fast  paid. 

If  a  will  clearly  indicates  that  the  personal  estate  is  to  be  exonerated 
£&m  debts,  the  court  will  not  disappoint  the  intent. 


The  question  in  this  cause  arose  upon  rights  which  Eliza-     Octdbcr% 
beth  Brown  claimed  under  the  will  of  her  deceased  husband, 
Gilbert  Brown,  Priority  of  * 

This  Gilbert  Brown,  by  his  will  and  codicil  thereto,  made  ffifaJZ 
certain  specific  bequests  of  personal  property  to  his  said  wife, 
Elizabeth,  absolutely.  He  also  devised  certain  parcels  of  his 
real  estate  to  her  for  life,  subject  to  the  powers  given  therein 
to  his  executors.  Then  he  gave  one  half  of  all  the  residue  of 
his  personal  estate  to  his  executors,  in  trust,  to  convert  the 
same  into  money  and  place  it  out  at  interest  on  bond  and 
mortgage  ;  and  if  the  half  of  the  said  residue  did  not  amount 
to  one  thousand  and  five  hundred  dollars,  then  he  bequeathed 
to  the  executors,  upon  the  same  trusts,  so  much  more  of  his 
personal  estate  as,  together  with  the  half,  would  make  up  the 
one  thousand  and  five  hundred  dollars  ;  and  further,  in  trust, 
to  pay  the  interest  of  such  money  to  his  wife  during  her  natur- 
al life,  and  after  her  decease,  to  transfer  the  principal  to  cer- 
tain of  his  relatives  mentioned  in  the  will.  He  next  disposed 
of  the  residue  of  his  personal  estate  in  shares,  amongst  his  re- 
lations. By  the  ninth  clause  of  the  will,  the  testator  devised 
to  his  executors  and  their  heirs,  as  joint  tenants,  all  the  resi- 
due of  his  real  estate,  in  trust,  to  sell  the  same,  and,  if  thought 


41S 


CASES  IN  THE 


ZSEXHART 

V. 
BROWN* 


advisable  and  his  wife  should  consent  thereto,  then  to  sell 
the  whole  in  fee  simple ;  and,  in  that  case,  his  wife  was  to 
name  one  person,  his  executors  another,  and  they  a  third ;  and 
the  three  so  named  or  a  majority  of  them  were  to  decide 
what  proportion  of  the  purchase  money  should  be  put  out  on 
bond  and  mortgage  for  the  benefit  of  the  wife  during  her  life — 
the  interest  whereof  was  to  be  paid  to  her  accordingly.  Af- 
ter her  death,  the  principal  money  was  to  be  disposed  of  in  like 
manner  as  was  directed  with  regard  to  the  residue  of  the  pur- 
chase money  of  the  real  estate.  The  residue  was  then 
given  in  shares  amongst  his  relations,  in  like  manner  as  was 
directed  concerning  the  personal  estate.  The  provision  made 
for  the  wife  by  the  will  was  declared  to  be  in  lieu  of  her  dower. 
The  testator  directed  the  funeral  expenses  and  all  his  just 
debts  to  be  paid  by  his  executors,  but  without  charging  such 
expenses  or  debts  upon  any  particular  part  of  his  estate  or 
designating  the  fund  out  of  which^they  were  to  be  paid. 

The  executors  had  sold  the  real  estate  under  the  powers 
given  to  them  by  the  will ;  and  paid  all  the  debts — applying  a 
part  of  the  proceeds  of  the  real  estate  for  the  purpose :  the 
personal  property,  independent  of  what  was  specifically  be- 
queathed to  the  wife,  not  proving  sufficient. 

'  In  adjusting  the  accounts  of  the  executors,  a  question  arose 
—not  between  them  and  the  creditors,  but  between  the  widow, 
Elizabeth  Brown,  and  the  other  legatees — as  to  the  extent  of 
her  rights  and  interests  under  the  will. 

She  claimed  to  be  entitled  to  the  articles  of  personal  proper- 
ty specifically  bequeathed  to  her,  whether  the  personalty,  ex- 
clusive of  the  same,  was  sufficient  or  not  to  pay  the  debts ;  and 
insisted,  that  the  provision  made  for  her  by  the  will  ought  not 
to  be  broken  in  upon  by  reason  of  the  want  of  personal  assets 
to  pay  them.  Also,  that  if  the  personal  estate,  exclusive 
of  the  parts  specifically  bequeathed  to  her,  should  be  found  in- 
sufficient to  pay  the  debts  with  the  interest  of  the  one  thousand 
five  hundred  dollars  directed  to  be  paid  to  her  for  life,  then  she 
was  entitled  to  such  interest,  including  arrears,  and  to  have  the 
debts  also  discharged  out  of  the  proceeds  of  the  real  estate  not 
specifically  devised  to  her. 
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Mr.  David  B.  Ogden,  for  the  widow.  1682. 
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Mr.  Peter  A.  Jay,  for  the  executors.  -v. 

BROWN. 

The  Vice-chancellor.  This  case  appears  not  to  call  for  rueember22 
the  application  of  the  ordinary  rules  of  law,  in  regard  to  the  " 
abatement  of  general  or  specific  legacies  in  the  event  of  a  de- 
ficiency of  personal  estate  to  discharge  the  debts  and  satisfy 
all  the  legacies  given  by  the  will ;  at  least,  so  far  as  the  widow 
is  concerned.  Whether  she  be  regarded  as  a  specific  or  a  pe- 
cuniary legatee,  her  case  forms  an  exception  to  the  general 
rule  in  relation  to  abatement ;  and  is  governed  by  different 
principles. 

The  legacies  given  to  her  by  this  will  are  partly  specific 
and  partly  pecuniary ;  and  they  constitute  the  provision  made 
for  her  by  the  testator  in  lieu  of  her  right  of  dower  in  his  es- 
tate. It  is  the  price  put  by  the  testator  himself  upon  that  right, 
and  which  she  is  at  liberty  to  accept.  Her  relinquishment  of 
dower  forms  a  valuable  consideration  for  the  testamentary 
gifts.  In  this  point  of  view,  she  becomes  a  purchaser  of  the 
property  left  to  her  by  the  will.  So,  on  the  other  hand,  the 
husband  offers  a  price  for  his  wife's  legal  right  of  dower  which 
he  proposes  to  extinguish ;  and  if  she  agrees  to  the  terms,  she 
relinquishes  it  and  is  entitled  to  the  price.  It  is,  there- 
fore, a  matter  of  convention  or  contract  between  them ;  and 
what  she  thus  becomes  entitled  to  receive,  is  not  by  way  of 
bounty — like  other  general  bequests :  but  as  purchase  money 
for  what  she  relinquishes  and  which,  consequently,  must  be  paid 
in  preference  to  other  legacies — they  being  merely  voluntary. 
This  doctrine  is  very  clearly  stated  in  the  1st  volume  of  Roper 
an  Legacies,  297 ;  and  it  is  a  doctrine  well  supported  by  judi- 
cial authority. 

The  first  case  on  the  subject  is  Burridge  v.  Bradyl,  1  P,  W. 
120.  There,  a  testator  bequeathed  a  sum  of  money  to  be  laid 
out  in  the  purchase  of  exchequer  annuities  for  his  wife  during 
her  life,  in  lieu  of  her  dower ;  and  after  her  decease,  the  avails 
were  to  go  to  his  two  daughters.  He,  then,  bequeathed  one 
thousand  pounds  a  piece  to  these  two  daughters.    The  assets 
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1882.       were  very  little  more  than  the  sum  directed  to  be  laid  out  in 
the  purchase  of  the  annuities.     It  was  objected,  as  there  was  a 
deficiency  and  the  legacies  were  all  pecuniary,  that  they  must 
9B0WV.      equally  abate  ;  but  Lord  Chancellor  Cowper  held  the  wife  to 
be  entitled  to  a  preference :  principally  upon  the  ground  of  her 
f       being  a  purchaser  of  the  annuities  by  releasing  her  dower  and 
00  that,  Jf  the  assets' were  not  sufficient  to  pay  the  other  lega- 
cies, they  must  be  lost.     In  Blower  v.  Morret,  2  Ves.  Sen.  420, 
the^decision  of  Lord  Cowper  came  under  consideration  and 
was  fully  approved  of  by  Lord  Hardwicke,  who  sanctioned  the 
doctrine  that,  where  a  testator  sets  a  price  on  his  wife's  dower, 
by  giving  her  a  legacy  or  sum  of  money  in  lieu  of  it,  if  she 
chooses  to  accept  it,  he  becomes  the  purchaser  of  her  dower 
and  she  is  entitled  to  the  price  and  is  not  bound  to  abate  in 
proportion  with  other  legatees.    Upon  the  authority  of  these 
two  cases,  Sir  Thomas  Clarke,  M.  R.  afterwards  decided  the 
case  of  Davenhill  vK  Fletcher,  AmbL  244,  which  is  similar, 
in  many  respects.     There,  the   testator  devised  an  annuity 
to  his  wife  for  life,   out  of   his  freehold   estate,  with    the 
use   of  a  house,  together  with  all   the  furniture  and  linen, 
and  the  6um  of  five  hundred  pounds ;  all  of  which  he  declared 
to  be  in  full  of  what  she  should  or  might  claim  for  her  dower. 
A  deficiency  of  assets  to  pay  debts  and  legacies  occurred ; 
and  one  of  the  grounds  taken  was,  that  the  provision  for  the 
wife  was  more  than  an  equivalent  for  her  dower,  and,  there- 
•  •     fore,  the  legacy  of  five  hundred  pounds  ought  to  abate.    But 
it  was  held  to  make  no  difference.     If  the  wife  was  entitled  to 
any  dower,  she  was  entitled  to  the  annuity  and  legacies,  with- 
out abatement. 

In  order  to  show  that  this  doctrine  has  undergone  no  change, 
the  recent  case  of  Heath  v.  Dendy,  1  Russ.  543,  may  be  re- 
ferred to.  This  is  a  strong  decision  on  the  point.  A  testator 
had,  by  a  post  nuptial  settlement,  made  certain  provisions  for 
his  wife,  expressed  to  be  in  bar  of  dower ;  and  afterwards,  by 
his  will,  bequeathed  to  her  several  specific  articles,  and  a  le- 
gacy of  twelve  hundred  pounds — adding,  that  what  he  had 
so  given,  together  with  the  provision  made  for  her  by  the  set- 
tlement, should  be  in  lieu  of  dower,  &c.     The  personal  estate 
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being  insufficient  for  the  payment  of  the  legacies  in  full,  the 
executors  insisted  that  the  widow's  legacy  of  twelve  hundred 
pounds  ought  to  abate  with  the  others  ;  and  it  was  attempfed 
to  distinguish  this  case  from  the  three  before  cited :  on  the 
ground,  that  the  settlement  to  which  she  had  assented  barred 
her  right  of  dower,  and  she  would  take  the  legacy  by  the  will 
as  a  mere  volunteer.  It  was  held,  nevertheless,  that  she  was 
entitled  to  a  preference  over  the  other  legatees :  for,  by  the 
will,  she  was  to  release  her  dower,  not  merely  for  the  provision 
made  by  the  settlement,  but  for  that  provision  taken  in  con- 
junction with  the  legacy.  And  thus,  the  legacy  was  to  be 
considered  as  a  purchase  of  the  dower,  and  the  principle  of 
the  above  authorities  was  upheld. 

Such  have  been  the  uniform  decisions  of  the  court  of  chan- 
cery in  England  on  this  subject ;  and,  as  far  as  the  question 
appears  to  have  arisen  in  our  own  country,  they  have  been 
followed. 

In  Loocock  v.  Clarkson,  1  Dess.  471,  the  question  arose  be- 
tween the  widow  of  the  testator  (to  whom  a  yearly  sum,  and 
also  several  specific  legacies  in  lieu  of  dower,  were  bequeath- 
ed) and  other  legatees  of  the  estate,  there  being  a  deficiency 
of  assets.  It  underwent  an  elaborate  discussion;  and  was 
well  considered  by  Chancellor  Matthews.  He  decided,  that 
the  widow  was  entitled  to  a  preference  over  the  other  lega- 
tees, and  was  not  bound  to  abate  in  proportion  with  them, — 
He  put  his  decision  mainly  upon  the  ground  of  intention  od 
the  part  of  the  testator,  as  collected  from  the  whole  will,  to 
give  her  the  legacies  in  preference  to  all  others.  At  the  same 
time,  he  referred  to  the  cases  before  Lord  Cowper  and  Lord 
Hardwicke,  and  the  doctrine  there  established  and  approved* 
and  sanctioned  it  as  being  perfectly  consistent  with  the  sup- 
posed intention  of  the  testator.  The  principle  of  this  decision 
was  reiterated  in  Stuart  v.  Carson,  1  Dess.  500. 

Considering  all  these  cases,  I  am  bound  to  regard  the  iaw 
as  settled,  that,  under  circumstances  like  the  present,  a  widow 
is  entitled,  after  payment  of  the  debts,  to  the  whole  provision 
which  the  husband  chooses  to  make  for  her  by  his  will,  in  liett 
of  dower,  in  preference  to  all  other  legatees,  who  are  conae* 
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quently  to  be  postponed  where  there  is  a  deficiency  of  Assete 
Of  course,  the  debts  must  be  paid  before  she  can  be  entitled 
even  to  specific  legacies ;  but  these  debts  may  be  paid  out  of 
other  parts  of  the  estate,  in  exoneration  of  what  is  specifically 
bequeathed  or  devised.  In  the  present  instance,  the  testator 
has  authorized  his  real  estate  to  be  sold  by  his  executors ;  and 
has  disposed  of  the  whole  of  it  as  personal  estate.  There  is 
no  difficulty,  therefore,  in  applying  the  proceeds  of  the  real 
estate,  as  well  as  the  proceeds  of  the  personal  property*  not 
specifically  bequeathed,  to  the  payment  of  the  debts.  After 
this,  and  the  setting  apart  a  sufficiency  to  satisfy  the  whole 
provision  of  the  will  for  the  widow,  without  abatement  or  de- 
duction, the  residue  is  to  be  applied  and,  disposed  of  as  is  di- 
rected by  the  will 

If,  however,  the  whole  personal  estate,  without  reference 
to  the  debts,  should  not  amount  to  the  sum  of  fifteen  hundred 
dollars,  which  is  directed  to  be  put  at  interest  for  the  widow, 
I  do  not  think  it  can  be  made  up  out  of  the  proceeds  of  the 
real  estate :  because,  it  is  only  given  out  of  the  personalty. — 
Still,  if  it  be  necessary,  in  order  to  raise  this  amount,  to  have 
the  debts  paid  out  of  the  proceeds  of  the  real  estate,  I  see  no- 
objection  to  such  a  course.  If  there  be  a  clear  manifestation 
or  indication  upon  the  face  of  the  will,  that  the  personal  estate 
is  to  be  exonerated  from  the  payment  of  the  debts,  it  is  the 
business  of  the  court  not  to  disappoint  the  intention :  1  Bro. 
C.  C.  462 ;  1  Mer.  193 ;  9  Ves.  453 ;  1  Tarn.  142.(n.)  I  am 
satisfied,  from  the  whole  context  of  this  will,  that  it  was  the 
intention  of  the  testator  to  exempt  the  personal  estate  from  the 
debts,  so  far,  at  least,  as  the  provision  made  for  his  wife  is 
concerned. 


Upon  the  foregoing  principles,  the  accounts  of  the  execifc- 
tors,  in  relation  to  the  estate,  must  be*  adjusted. 
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Matter  of  fiat  in  -an  answer,  which  is  not  within  the  discovery  sought,  but 
set  up  in  avoidance,  must  be  proved  or  made  out  by  circumstances,  be- 
fore a  defendant  can  have  the  benefit  of  it. 

In  genera],  the  cases  in  which  silence  and  delay  have  been  considered  aa 

furnishing  presumptive  evidence  of  abandonment  or  release  of  claim, 

are  those  whejein  executors,  administrators  or  trustees  are  called  upon 

to  pay,  after  having  distributed  the  funds.    A  partnership  in  stock  is 

not  within  this  rule. 

If  a  partner  in  a  single  partnership  transaction  receives  from  the  other 
partner  a  statement  of  accounts  between  them,  and  is  silent  for  thirteen 
years  afterwards,  it  amounts  to  an  acquiescence.   ■ 

Unless  there  is  a  valid  severance  of  stock  in  a  joint  stock  operation,  there 
can  be  no  trust  in  relation  to  the  shares  in  the  hands  of  one  partner. 

The  statute  of  limitations  may  be  a  bar  to  a  suit  by  one  partner  against 
another  for  an  account  and  settlement  of  the  joint  concern. 


On  the  twenty-eighth  day  of  May,  in  the  year  one  thousand    ^5£116, 
eight  hundred  and  twelve,  Russell  At  water,  the  complainant,        v*^^ 
arid  Theodosius  Fowler,  the  defendant,  entered  into  a  written  sfatrtelf^u 
agreement.-    It  recited,  that  the  defendant  had  then  lately  pur-  miiations. 
chased  United  States'  bank  stock  at  a  price  below  par,  and  Evuience< 
was  to  make  further  purchases  of  such  stock  at  an  advanta- 
geous price ;  and  that  as  the  complainant  was  entitled  to  sub- 
scribe for  shares  in  the  stock  of  the  Bank  of  America,  which 
was  then  about  to  be  incorporated,  it  was  agreed  between 
them  that  the  purchases"  of  stock  made  by  the  defendant,  as 
well  as  the  stock  so  to  be  subscribed  for  by  the  complainant, 
should  be  for  the  joint  benefit  of  the  parties,  who  were  to  share 
equally  in  the  profit  and  loss  which  might  arise  out  of  the  bu- 
siness.   Each  party  was  to  charge  interest  upon  all  monies 
advanced,  but  not  to  make  a  claim  for  services. 

At  the  time  the  agreement  was  made,  the  defendant  held 
fifty-eight  shares  in  the  capital  stock  of  the  United  States' 
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Bank,  the  charter  of  which  had  then  recently  expired.  Not  hav- 
ing purchased  any  more,  he,  on  the  twenty-sixth  day  of  June,  one 
thousand  eight  hundred  and  twelve,  wrote  a  letter  to  the  conn 
pkrinant.  At  the  foot  of  it,  the  defendant  stated  an  account  of  the 
first  cost  of  the  fifty-eight  shares,  with  interest,  up  to  the  first 
day  of  the  then  June,  amounting  to  twenty-three  thousand 
three  hundred  and  thirty-five  dollars  and  thirty-one  cents ;  de- 
ducting therein  one  half  for  himself;  crediting  to  the  other 
moiety  seventy  per  cent,  received  on  twenty-nine  shares,  equal 
to  eight  thousand  one  hundred  and  twenty  dollars ;  and  stating 
.  the  balance  due  to  him  from  the  complainant  to  be  three  thou* 
sand  five  hundred  and  forty-seven  dollars  and  sixty-five  cents. 

In  this  letter,  the  defendant  said :  "  At  foot  you  will  see  the 
"  statement  of  our  accounts  up  to  the  first  instant,  agreeable  to 
*  your  contract,  the  balance  being  $3,547  66.  At  the  same 
'*  time  you  are  entitled  to  receive  whatever  the  residue  may 
"  be  on  29  shares  of  United  States'  Bank  stock.  The  above 
"  balance  is  due  me  from  the  1st  instant ;  and  I  will  thank  you: 
M  to  make  provision  for  the  payment  as  soon  as  possible.  At 
"  aS  events,  as  times  are,  it  is  best  for  both, of  us  to  have  an 
M  immediate  settlement." 

After  this  time,  various  dividends  were  declared  and  paid 
by  the  trustees  appointed  to  settle  the  concerns  of  the  bank 
and  distribute  its  property  and  effects  amongst  the  stockhold- 
•  ers.  The  dividends  on  the  fifty-eight  shares,  including  the 
seventy  per  cent  already  received,  considerably  exceeded  th* 
cost  and  interest. 

In  the  month  of  June,  one  thousand  eight  hundred  and 
twenty-five,  the  complainant,  for  the  first  time,  made  applica- 
tion to  the  defendant,  by  letter,  for  an  account  of  the  dividends- 
and  for  a  settlement  of  half  the  profits.  This  application  had 
a  reference  also  to  two  hundred  shares  of  stock  in  the  Bank  of 
America,  which  the  complainant  had  subscribed  fov,  and*  ob 
which  there  had  been  a  loss,  one  half  whereof  he  claimed  from 
the  defendant,  although  he  afterwards  waived  it. 
•  The  defendant  refused  to  come  to  any  account  respecting 
the  shares'in  question ;  and  an  action  was  brought  ia  the  Su- 
perior Court  of  the  city  of  New  York.    A  judgment  of  nonr 
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«uit  was  rendered :  upon  the  ground  of  Its  being  a  partnership 
transaction ;  and  because,  although  the  partnership  had  termi- 
nated, there  had  not  been  such  a  settlement  and  balance  struck 
as  would  enable  one  partner  to  maintain  an  action  of  assump- 
sit for  money  had  and  received  against  the  other :  See  1  HalTs 
Ap.  Court  A.  1810. 

The  complainant  then  filed  his  bill  in  this  court,  He  charged, 
that  these  dividends  were  received  or  might  and  ought  to  have 
been  received  by  the  defendant,  in  whose  name  the  shares  re- 
mained ;  he  prayed  an  account  in  relation  to  the  fifty-eight 
shares  and  of  the  dividends  declared,  and  received  thereon, 
and  aydecree  for  paytoent  of  one  half  of  the  profits,  with  in* 
terest 

In  the  defendant's  answer  the  agreement  was  admitted; 
and  also,  that  the  stock  in  question  came  under  the  agreement 
and  was  so  held  at  the  time  of  rendering  the  account  in  June? 
one  thousand  eight  hundred  and  twelve ;  but  the  defendant 
insisted,  that  he  was  not  now  liable  in  any  manner  to  account 
to  the  complainant. 

The  testimony  is  sufficiently  referred  to  in  the  opinion  of 
the  court 
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The  Vice-Chanceiaor.  Two  grounds  of  defence  are  taken 
in  this  case : 

First,  that  very  soon  after  receiving  the  statement  and  let- 
ter of  the  twenty-sixth  of  June,  one  thousand  eight  hundred 
and  twelve,  the  complainant  called  upon  him  and,  stating  his 
inability  to  pay  the  balance,  voluntarily  abandoned  all  interest 
in  the  contract  and  agreed  to  rescind  it,  making  no  claim  for 
thirteen  years  afterwards.  And,  secondly,  the  statute  of  limi- 
tations. 

1.  The  allegations  of  the  answer  in  relation  to  the  com- 
plainant's inability  to  pay  and  his  abandoning  and  rescinding 
the  contract,  are  not  within  the  discovery  sought  by  the  bill. 


January  7, 
1833. 


420 


CASES  IN  THE 


1832. 

ATWATEE 

V. 
FOWLER. 


It  is  matter  of  fact  set  up  in  avoidance,  and  which  the  defend- 
ant is  bound  to  prove  or  to  make  out  by  circumstances  before 
he  can  have  the  benefit  of  it.  He  has  produced  no  direct  evi- 
dence on  the  subject.  But,  whether  the  complainant's  silence, 
in  not  calling  for  an  account  nor  making  any  application  to  the 
defendant  for  so  long  a  period,  as  from  one  thousand  eight 
hundred  and  twelve  to  one  thousand  eight  hundred  and  twenty- 
five,  may  not  be  presumptive  evidence  of  abandonment*  is  de- 
serving of  consideration. 

In  general,  the  cases  in  which  silence  and  delay  have  been 
considered  as  furnishing  presumptive  evidence  of  an  abandon- 
ment or  release  of  a  claim,  are  those  wherein  executors,  ad- 
ministrators or  trustees  are  called  upon  to  pay,  after  having 
distributed  or  parted  with  the  estate  in  their  hands.  In  such 
cases,  if  the  creditor,  next  'of  kin  or  residuary  legatee,  being 
aware  of  his  rights  and  competent  to  enforce  them,  remains 
passive  for  a  length  of  time  and  permits  the  estate  to  be  dis- 
tributed without  objection,  he  shall  not  afterwards  be  allowed 
to  assert  his  claim ;  the  law  presuming,  rather  than  such  injus- 
tice should  be  done,  that  the  debt  or  demand  haS  been  released: 
Matthews  on  Pres.  Ev.  446.  456.  I 

The  length  of  time  necessary  to  establish  the  presumption, 
is  not  fixed  by  any  precise  or  definite  rule.  It  is,  in  sbme  mea- 
sure, left  to  the  discretion  of  the  court,  to  be  determined  from 
the  nature  of  the  demand  and  the  degree  of  inconvenience 
which  its  enforcement  would  occasion  to  the  opposite  party: 
Reyner  v.  Pearsall,  3  /.  C.  R.  586 ;  Matthews  on  Pres.  Evil 
468. 

Tne  question  then  arises,  whether  the  present  is  a  case 
wherein  the  law  will  raise  the  presumption  ?  None  of  the  rea- 
sons for  the  doctrine  in  regard  to  executors,  administrators  or 
trustees  apply  to  the  defendant.  He  has  not  parted  with  the 
profits,  realized  from  the  stock,  to  any  other  person,  but  claims 
to  hold  the  same  as  his  own.  The  nature  of  the  business  too 
required  considerable  delay  before  a  full  account  could  have 
been  obtained.  According  to  the  answer,  the  defendant  did 
pot  close  the  business  in  relation  to  the  stock  until  the  year 
one  thousand  eight  hundred  and  nineteen,  when  he  sold  out 
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fcis  remaining  interest  in  the  shares.  If,  then,  the  complainant 
is  entitled  to  an  account,  the  defendant  ought  not  to  object  be- 
cause he  was  not  called  upon  during  the  time  it  was  impossi- 
ble for  him  to  render  a  full  account  or  to  make  a  final  settle- 
ment. 

All  the  benefit  the  defendant  can  have  from  the  complain- 
ant's silence,  and  the  lppse  of  time,  (aside  from  the  question 
of  the  statute  of  limitations)  appears  to  me  to  be  this :  that 
the  complainant  is  precluded  from  disputing  the  correctness 
of  the  account  as  rendered  in  June  one  thousand  eight  hun- 
dred and  twelve.  His  silence  amounts  to  an  acquiescence  in 
the  balance  then  stated,  as  being  the  true  balance  with  which 
.  he  was  to  be  charged  upon  the  final  settlement;  and,  in  the 
view  I  am  now  taking  of  the  case,  no  presumption  or  inference 
beyond  it  ought  to  be  drawn :  Lord  Clancarty  v.  Latouche,  1 
Ball  <$•  B,  428.     This  disposes  of  the  first  ground  of  defence. 

2.  The  next  enquiry  is,  whether  the  statute  of  limitations 
applies  and  forms  a  bar  to  the  relief  sought  by  the  bill  ? 

On  the  part  of  the  complainant  it  is  said,  this  is  a  case  of 
open  partnership  account  in  relation  to  the  fifty-eight  shares 
and  the  profits  resulting  from  them,  and  some  part  of  which 
accrued  within  six  years  of  the  time  of  filing  the  bill ;  or  if 
not  so,  then  it  is  a  case  of  a  trust  in  respect  to  twenty-nine 
shares  set  apart  and  allotted  to  the  complainant  which  is  cog- 
nizable only  in  equity  ;  and,  viewed  either  way,  the  claim  is 
not  one  which  is  affected  by  the  statute. 

When  this  matter  was  before  the  superior  court,  it  was  a 
point  urged  by  the  complainant,  that  there  was  a  severance 
of  the  stock  by  the  defendant's  letter  and  account  of  the  twen- 
ty-sixth of  June,  one  thousand  eight  hundred  and  twelve,  and 
twenty-nine  shares  became  thereby  allotted  to  the  complain- 
ant as  individual  property,  subject  to  the  payment  of  the  bal- 
ance due  to  the  defendant  and  an  action  for  money  had  and 
received  would  lie  for  the  surplus,  after  satisfying  such  bal- 
ance. 

This  point,  as  appears  by  the  reported  decision  of  the  case, 
was  overruled — Chief  Justice  Jones  not  deeming  it  such  a  se- 
verance, under  th*  circumstances,  as  gave  the  complainant  a 
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light  to  treat  the  twenty-nine  chares  or  the  surplus  proceeds 
arising  from  them  as  belonging  to  him  or  received  exclusively 
for  his  use  ;  and,  therefore,  not  the  subject  of  an  action  at  law. 
For  the  reasons  given  in  that  opinion,  I  do  not  feel  inclined  to 
dispute  its  correctness.  The  complainant  has,  moreover,  ac- 
quiesced in  the  judgment  of  non-suit  which  was  then  rendered  ; 
and  it  follows  somewhat  conclusively,  if  there  was  not  a  valid 
severance  of  the  shares,  there  can  be  no  trust  in  relation  to 
any  given  number  of  them  in  the  hands  of  the  defendant. 

The  complainant,  consequently,  has  not  made  out  a  case 
upon  this  ground  which  can  entitle  him  to  relief;  and  the 
question  whether  the  statute  applies  to  a  claim  growing  out  of 
a  trust  does  not  arise.  Before  he  can  obviate  the  efiect  of 
the  statute  (if  it  has  any  upon  the  claim)  by  placing  it  upon 
the  fooling  of  a  trust  cognizable  only  in  equity,  he  must  show 
that  such  a  trust  was  created  or  resulted  from  the  nature  of 
the  transaction.  This,  I  repeat,  he  has  failed  to  do,  as  well 
in  regard  to  the  twenty-nine  .shares  as  to  any  other  given  por- 
tion of  the  stock  in  question. 

The  case  then  comes  back  to  the  matter  of  partnership  un- 
der the  agreement  of  March  one  thousand  eight  hundred  and 
twelve  ;  and  to  the  unsettled  account  in  relation  to  the  whole 
fifty-eight  shares  of  stock  as  joint  property,  and  in  which  the 
parties  were  to  participate  equally  in  the  profits  and  loss. — 
This  forms  the  basis  of  the  bill 

There  is  no  doubt  but  that  the  statute  of  limitations  may  be 
a  bar  to  a  suit  in  equity,  by  one  partner  against  another,  for 
an  account  and  settlement  of  their  joint  concerns,  unless  the 
saving  clause,  in  favor  of  accounts  concerning  the  trade  of 
.merchandize,  between  merchant  and  merchant,  applies  to  the 
case.  Both  at  common  law  and  by  statute,  an  action  of 
account  may  be  prosecuted  between  partners.  The  reme- 
dy by  bill  in  equity  is  nothing  more  than  a  concurrent  one. 
The  action  of  account  is  expressly  mentioned  as  one  of 
the  remedies  required  to  be  prosecuted  within  six  years  of  the 
time  when  the  action  accrues.  If  a  claim  or  demand,  which 
might  be  the  subject  of  such  an  action,  and  which  would  be 
barred,  if  prosecuted  in  a  court  of  law,  is  brought  in  equity. 
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(having  a  concurrent  jurisdiction)  this  court,  acting  in  obedi-       1832,  i 
ence  to  the  statute,  though  not  in  terms  included  in  its  provi- 
sions* giyes  the  same  effect  to  it  as  a  court  of  law. 

I  have  lately  had  occasion  to  examine  the  whole?  doctrine  of  vowlsk* 
the  statute,  as  applicable  to  courts  of  equity,  in  Bertine  v.  Fa- 
rian  and  another,  (see  ante,  p.  343).  There,  the  complainant 
went  against  the  representatives  of  a  deceased  guardian,  for 
an  account  of  the  personal  estate  of  the  ward  which  had  come 
to  his  hands.  The  bill  was  not  filed  within  six  years  from  the 
time  of  the  ward's  coming  of  age  ;  and  the  statute  was  set  up 
to  the  answer.  Upon  principles  established  in  Kane  v.  Blood~ 
good,  7  J.C.R.  90, 1  considered  the  statute  of  limitations  ap- 
plied to  such  a  case :  the  remedy  not  being  one  exclusively 
of  equitable  cognizance,  because  an  action  of  account  at  law 
might  have  been  prosecuted  against  the  guardian  or  his  legal 
representatives. 

The  same  reason  exists  here ;  a  similar  rule  must  be 
adopted ;  the  relation  of  partners  has  always  been  considered 
a  sufficient  privity  to  give  them  the  action  of  account,  inter  se  r 
Gow,  93;  Co.  LiU.  172.  (a). 

The  next  question  then  is,  whether  six  years  did  elapse  from? 
the  time  the  right  of  action  accrued,  up  to  the  second  day  of 
April,  one  thousand  eight  hundred  and  twenty-nine,  when  the 
present  bill  was  filed  ?  This  leads  to  an  examination  of  such 
part  of  the  evidence  in  the  cause,  as  relates  to  the  period  when* 
the  defendant  received  the  last  dividends  upon  the  stock  or 
the  proceeds  arising  from  the  sales  of  the  shares — for,  until 
then,  I  shall  assume  that  the  defendant  was  not  bound  to  make 
up  his  accounts  for  settlement  and  division  of  profits,  and  no* 
delay  is  to  be  imputable  to  the  complainant  in  not  calling  for 
an  account  until  the  defendant  was  in  a  situation  to  render  him* 
a  final  one  upon  the  close  of  the  transaction.  According 
to  the  answer,  he  was  in  this  situation  as  early  as  the  year  one 
thousand  eight  hundred  and  nineteen,  having,  at  different 
times,  from  one  thousand  eight  hundred  and  twelve,  received 
the  dividends  which  had  been  declared  upon  the  stock.  On» 
the  third  day  of  April,  one  thousand  eight  hundred  and  nine- 
teen, (10  the  best  of  his  belief,)  he  sold  the  remaining  forty^fou* 
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shares,  for  ten  dollars  a  share ;  and  he  is  certain  he  sold  all  the 
shares,  and  received  the  price  thereof,  before  the  year  one 
thousand  eight  hundred  and  twenty.  I  am  not  prepared  to 
say,  that  this  part  of  the  answer  is  not  responsive  to  the  bill ; 
and  if  it  be  really  true,  the  sale  thus  made  was  a  closing  of  the 
partnership  concern,  and  entitled  the  complainant,  from  thence- 
forth, to  his  remedy  for  an  account. 

To  repel  the  supposition  of  a  sale,  and  to -show,  as  well,  that 
the  stock  continued  to  be  held  by  the  defendant  as  that  he  re* 
ceived  dividends  long  afterwards,  some  documentary  evidence 
has  been  produced,  namely,  a  power. of  attorney,  bearing  date 
the  third  day  of  May  one  thousand  eight  hundred  and  nine- 
teen, from  the  defendant  to  one  Walmsley  to  sell,  assign  and' 
transfer  to  any  person  all  the  defendant's  interest  in  the 
stock,  cdntathed  in  certificates  thereto  annexed,  and  amounting 
to  fourty-four  shares ;  also,  certain  receipts  showing  that  on 
the  twenty-eighth  of  April  one  thousand  eight  hundred  and 
twenty,  Walmsley  received  a  dividend  of  one  and  three  quar- 
ters per  cent,  on  one  parcel  of  fifteen  shares  and  the  like 
amount  on  another  of  twenty-nine  shares,  still  standing  in  the 
name  of  the  defendant  upon  the  books  ;  and  also,  that  as  late 
as  the  twenty-third  day  of  June,  one  thousand  eight  hundred 
and  twenty-three,  Walmsley  received  a  further  dividend  of 
nine  dollars  per  share  on  the  same  parcels,  which  wet  e  still 
standing  in  the  defendant's  name.  The  two  last  receipts  are 
signed ,  by  Walmsley  as  attorney ;  but,  without  saying  for 
whom. 

It  is  material  to  ascertain,  whether  these  dividends  were 
received  as  dividends  belonging  to  the  defendant,  or  on  his  ac- 
count ?  For,  if  they  were,  the  suit  was  brought  within  six 
years  of  the  accruing  of  what  must  constitute  the  last  item  of 
a  continuing  open  account.  The  evidence  afforded  by  the 
documents  on  this  point  is  rather  ambiguous.  In  the  first 
place,  the  power  did  not  constitute  Walmsley  an  attorney  of 
the  defendant,  for  the  purpose  of  receiving  dividends,  but  only 
in  order  to  transfer  the  stock ;  and  yet,  in  fact,  he  did  not 
transfer  it  to  any  other  person,  but,  nevertheless,  appears  to 
have  received  the  dividends,  by  virtue  of  the  power — the 
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shares  still  remaining  on  the  books  in  the  name,  of  the  defen- 
dant It  is  to  be  remarked,  however,  that  this  might  well  be 
and  yet  the  defendant  have  had  no  interest  in  them*  There  is 
no  evidence  to  show,  that  the  money  thus  received  was  at  any 
time  paid  over  or  accounted  for  to  the  defendant.  His  answer 
contains  a  positive  denial  of  his  ever  having  known  Walmsley 
or  corresponded  with  him  or  received  any  money  from  him ; 
and  he  avers  the  latter  never  was  entitled  to  nor  claimed  nor 
received  any  of  the  money  paid  to  Walmsley  for  dividends  on 
the  shares.  The  allegation  of  his  having  parted  with  all  in- 
terest in  the  stock,  by  a  sale  in  the  year  one  thousand  eight 
hundred  and  nineteen,  seems  rather  corroborated  than  disprov- 
ed by  the  giving  the  power  of  attorney  :  such  being  the  usual 
mode  of  effecting  a  transfer  upon  a  sale,  especially  where  the 
seller  resides  at  a  distance  from  the  place  where  the  transfer 
must  actually  be  made.  Nor  is  it  an  unusual  practice  either 
to  execute  such  powers  in  blank  or  to  make  them  out  to  a 
stranger.  These  ciicumsfnnccs  considered,  (and  in  the  ab- 
sence of  all  direct  proof  of  Walmsley's  receiving  the  dividends 
for  the  defendant),  there  is  no  dilliculty  in  coming  to  the  con- 
clusion, that  the  stock  in  question  was  sold  out  in  the  year  one 
thousand  eight  hundred  and  nineteen;  and, consequently, that 
the  business  in  which  the  parties  had  a  joint  interest  was  then 
brought  to  such  a  termination  as  that  a  final  settlement  might 
have  been  made  between  them.  A  right  of  action  for  an  ac- 
count then  accrued. 

If  I  am  correct  in  this  conclusion,  the  statute  commenced 
running  from  this  time :  unless,  indeed,  the  case  is  one  of 
a  description  not  embraced  by  the  statute.  "  Actions  which 
u  concern  the  trade  of  merchandize  between  merchant  and 
*  merchant"  are,  by  the  statute  itself,  expressly  exempted  from 
its  operation. 

This  saving  clause  in  the  original  statute  of  James  /.,  (intro- 
duced into  the  statute  of  limitations  of  many  of  the  states,)  has 
given  rise  to  much  discussion  in  the  English  courts  as  well  as 
in  those  of  this  country ;  and  it  has  not  always  been  attended 
by  the  same  results.    The  decisions  are  somewhat  contradic- 
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lory,  and  have  left  the  construction  and  application  of  tfte 
clause  involved  in  some  confusion  and  difficulty.  Fortunately r 
perhaps,  for  us,  this  provision  is  no  longer  to  be  found  in  the 
statute  book  of  this  state.  All  open  and  current  accounts  are 
now  put  upon  the  same  footing ;  and,  by  express  enactment, 
the  cause  of  action  is  to  be  deemed  to  have  accrued  from  the 
time  of  the  last  item  proved  in  such  account :  2  R.S.  296.  s.  2& 
This  section  was  proposed  by  the  revisors  as  a  substitute  for 
the  clause  in  question,  in  order  to  avoid  the  difficulty  arising 
from  doubtful  and  conflicting  decisions,  and  the  better  to  ex- 
press what  they  deemed  to  be  the  actual  state  of  the  law  from 
the  adjudications  of  Our  own  courts  as  they  then  stood  i  See, 
Revisors9  Notes. 

'  The  most  prominent  case,  in  which  the  bearing  of  this  clause 
in  the  old  statute  was  involved,  is  Coster  v.  Murray,  5  J.  C.  R, 
522;  and,  on  appeal,  in  20  J.  R.  576.  It  appears  to  have  esta- 
blished this  result :  that  the  clause  only  applies  to  open  and 
current  accounts,  as  well  between  merchants  as  others,  where 
there  are  mutual  dealings  and  mutual  debits  and  credits ;  and 
had  no  application  to  such  a  case  as  the  one  then  before  the 
court,  where  the  items  of  the  account  were  alt  on  one  side, 
arising  from  the  joint  purchase  of  goods,  one  of  ihe  purchasers 
taking  the  whole  goods  and  agreeing  to  account  to  the  other 
for  one  third  of  the  proceeds,  and  wh&n  no  part  of  such  an 
account  had  arisen  within  six  years.  Here,  and  under  these 
circumstances,  the  demand  was  considered  to  be  barred.  In 
the  recent  case  of  Spring  v.  Executors  of  Gray,  6  Peters*  Jl 
151,  the  Supreme  Court  of  the  United  States  had  occasion  to 
examine  the  doctrine ;  and  the  opinion  delivered  by  Chief 
Justice  Mai  shall  seems  to  have  put  the  question  upon  this 
part  of  the  statute  at  rest.  The  case  came  up  from  the  stale 
of  Maine,  where  the  clause  in  the  statute  is  copied  from  the 
21  James  L  (and  from  which  ours  also  was  taken.)  It  will  be 
found  much  stronger  in  favour  of  the  exemption  than  the  one 
I  am  now  considering ;  and  yet  it  was  determined  not  to  be 
exempt  from  the  operation  of  the  statute.  Another  case  has 
fallen  under  my  observation  which,  at  first  sight,  might  appear 
to  contain  conclusions  upon  this  point  at  variance  with  what 
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is  determined  in  Coster  v.  Murray  and  Spring  v.  Executors  of  1832. 
Cray,  I  allude  to  McLellan  v.  Crofton,  6  Greenkafs  R.  307, 
before  the  Supreme  Court  of  Maine.  It  involved  the  question 
of  merchants'  accounts ;  and,  whether  the  matter  was  within 
the  exception  of  the  statute  as  there  in  force.  Chief  Justice 
MeUen,  who  examined  the  subject  very  thoroughly  and  de- 
livered an  able  opinion,  concluded,  that  the  demand  was  not 
barred  by  reason  of  a  cessation  of  dealings  for  more  than  six 
years  before  the  commencement  of  the  action.  But  the  case 
there  was, manifestly  one  of  open  mutual  accounts;  and,  in 
this  respect,  different  as  well  from  the  present  as  the  others  to 
which  I  have  referred.  Kimball  v.  Brown,  7  Wend.  322,  may 
also  be  cited  as  having  an  important  bearing  upon  the  point ; 
and  as  recognizing  the  distinction  between  mutual  accounts  in 
which  there  are  reciprocal  demands  and  an  account  on  one 
side  only.  In  the  latter  case,  if  there  be  even  one  item  within 
six  years,  it  will  not  draw  after  it  any  items  beyond  six  years; 
but  not  so,  however,  where  there  have  been  mutual  dealings 
and  the  accounts  remain  open. 

It  is  barely  necessary  to  observe,  that  the  present  is  not  a 
case  of  mutual  dealing,  or  where  there  are  reciprocal  demands 
constituting  a  running  account  between  the  parties.  The  de- 
fendant advanced  the  money  for  the  purchase  of  the  stock ; 
kept  it  in  his  possession ;  was  tp  chargp  interest  on  the  mpney 
advanced ;  and  when  sold  or  finally  disposed  of,  he  was  to 
account  to  the  complainant  for  one  half  of  the  profits  or  charge 
him  with  the  like  proportion  of  loss.  It  was,  therefore,  an  ac- 
count on  one  side  only,  growing  out  of  the  special  contract ; 
and  not  such  an  one  as  was  saved  from  the  operation  of 
the  statute  by  the  exception  it  contains. 

The  statute  is  an  absolute  bar  to  the  relief.  I  must  dismiss 
the  bill,  with  costs. 
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Where  a  party  assigns  his  property,  in  trust,  for  the  benefit  of  creditor*, 
and.  new  trustees  are  afterwards  substituted  in  the  place  of  the  old  ones, 
who  assign  their  trust  (with  the  knowledge  of  the  original  assignor) : 
Held,  that  such  assignor  cannot  file  a  bill  for  an  account  against  the 
first  trustees,  without,  at  least,  joining  the  last  trustees  in  the  suit.  It 
would  be  dismissed,  not  being  amendable. 


OetofcrlO, 
1832. 


Practice. 
Parties* 


This  was  a  bill  for  an  account. 

By  an  assignment,  bearing'  date  the  twentieth  day  of  Janu- 
ary, one  thousand  seven  hundred  and  ninety-eight,  the  com- 
plainant granted  and  assigned  all  his  estate,  both  real  and  per- 
sonal, to  the  defendants,  Lenox  and  Taylor,  and  one  Steven- 
son, since  deceased,  as  joint  tenants ;  upon  trust,  after  paying 
some  preferred  debts,  to  divide  the  residue  of  the  proceeds  of  the 
assigned  property  amongst  such  other  creditors  as  should  come 
in  under  the  assignment  and  discharge  the  assignor.  The 
trustees  were  to  account  for  the  surplus  and  residue  undispos- 
ed of  and  re-assign  the  same  to  him. 

The  complainant  charged,  that  the  estate  assigned  was  more 
than  sufficient  to  pay  all  his  debts  and  the  trustees  had  been 
remiss!  in  suffering  mortgages  to  be  foreclosed  and  some  of  the 
lands  to  be  sacrificed.  In  his  bill,  he  also  declared  he  was 
ignorant  as  to  whether  all  the  debts  had  been  paid ;  but  charg- 
ed there  was  a  large  surplus  which  they  ought  to  account  for 
and  pay  over  to  him. 

In  the  first  instance,  a  demurrer  was  interposed,  on  the 
ground  of  a  want  of  parties.  -  The  bill  was  afterwards  amend- 
ed, by  bringing  in  the  creditors  and  making  them  defendants: 
«ee  2  Paige's. C.  li.  2*0.  It  had  been  taken  as  confessed 
against  them  for  want  of  appearances. 

The  defendants,  Taylor  and  Lenox,  by  their  answer,  ad- 
nutted  the  making  and  execution  of  the  assignment ;  and  that 
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some  money  came  to  the  hands  of  the  former,  which,  with  the 
mode  of  its  application,  was  set  forth  in  a  schedule.  The  an- 
swer then  stated,  in  substance,  that  the  complainant  continued 
in  the  possession  and  management  of  the  personal  estate  a  con- 
siderable time  after  the  assignment  was  made  ;  and  collected 
divers  of  the  debts  himself,  while,  out  of  the  monies,  he  paid 
some  of  the  debts  which  were  provided  for  by  the  assignment. 
Also,  that  afterwards,  and  in  the  execution  of  the  trusts,  the 
defendants  found  how  several  of  the  remaining  debts  due  to  the 
complainant  had  been  previously  assigned  by  him ;  and  most 
of  the  others  barred  by  lapse  of  time.  That  the  most  valuable 
parts  of  the  real  estate  were  mortgaged  for  amounts  exceeding 
what  they  could  be  sold  fur,  while  other  portions,  not  mort- 
gaged, were  greatly  overvalued  and  were  unsaleable  at  the 
prices  set  upon  them  by  the  complainant;  that  no  funds  ade- 
quate to  redeem  the  mortgaged  lands  could  be  derived  from 
the  trust  estate,  and  it  was  impracticable  to  sell  them  so  as 
to  meet  the  expectations  of  the  complainant  and  his  creditors, 
unless  in  parcels  and  upon  long  credit;  and  that,  under  the 
circumstances  and  the  creditors  appearing  anxious  to  have 
the  affairs  of  the  trust  estate  brought  to  a  close,  and  the  trus- 
tees being  convinced  they  could  not  accomplish  the  objects  of 
the  trust  satisfactorily,  they  (the  trustees)  signified  their  desire 
to  be  relieved  from  the  further  execution  ol  the  trusts. 

The  answer  of  these  defendants  set  forth,  a  general  meet- 
ing of  the  creditors  ;  and  that  it  was  then  and  there  agreed  to 
appoint  other  trustees  in  .the  place  of  the  defendants.  Accord- 
ingly, James  M'Evers,  David  A.  Ogden,  and  John  Day,  were 
nominated  as  such  substituted  trustees;  and  on  the  eighth  day 
of  February,  one  thousand  eight  hundred  and  twelve,  the  de- 
fendants, Taylor  and  Lenox,  by  deed,  assigned  all  the  then 
trust  estate  to  them.  That,  the  same  was  accepted  by  the 
new  trustees,  upon  like  trusts  as  were  contained  in  the 
original  assignment ;  and  these  defendants  afterwards  deliver- 
ed over  the  books  of  account,  vouchers,  securities,  title  deeds, 
end  documents  appertaining  to  the  trust  estate  to  the  new  trus- 
tees :  and  the  samd  had  ever  since  remained  in  the  possession 
or  under  the  control  of  the  latter  or  the  survivor  of  them, 
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who  had  proceeded  in  the  execution  of  the  trusts,  collected 
the  debts,  as  far  as  they  were  able,  sold  the  real  estate,  and  dip 
Tided  the  money  among  the  creditors ;  and  that  the  trusts 
were  still  in  a  course  of  execution  by  John  Day,  the  then  on- 
ly surviving  trustee. 

On  these  accounts,  the  defendants,  Taylor  and  Lenox, 
claimed  an  exemption  from  all  liability  to  account  to  the  com* 
plainant  for  any  part  of  the  trust  estate. 

The  testimony  is  sufficiently  referred  to  in  the  opinion  of 
the  court. 


Mr.  /.  &  Mitchell,  for  the  complainant 
Mr.  Thomas  L.  Ogden,  for  the  defendants. 


10S8. 


The  Vice-chancellor.  The  fact  of  new  trustees  having 
been  appointed,  coupled  with  the  transfer  from  the  defendants 
to  them,  is  matter  set  up  in  the  answer  by  way  of  avoidance ; 
and  requires  to  be  proved. 

The  deed,  transferring  the  remainder  of  the  property  with 
the  trusts,  is  produced  ;  and  becomes  evidence.  Still,  it  is  in* 
listed,  on  behalf  of  the  complainant,  that  it  cannot  take  away 
his  right  to  an  account  from  his  immediate  assignees :  it  not 
being  shown  he  was  privy  or  consenting  to  the  appointment 
of  the  new  trustees,  or  to  the  making  of  the  deed  of  transfer. 

This  instrument,  upon  it  face,  purports  that  the  complain* 
ant  was  a  party  to  it  and  was  made  with  his  assent,  signified 
by  his  being  a  party  to  the  same.  Nevertheless,  the  deed  was 
not  executed  by  him ;  neither  have  the  defendants  given  or  as- 
signed any  reason  why  it  was  not  Whether  he  refused,  or 
whether  his  omission  to  sign  and  seal  it  was  an  oversight,  k 
aot  explained. 

There  appears^  however,  to  have  been  no  concealment  about 
the  deed.  Its  execution  was  proved  by  one  of  the  subscrib- 
ing witnesses  before  a  master  in  chancery  on  the  twenty-first 
day  of  April,  one  thousand  eight  hundred  and  twelve ;  and  on 
Ifce  thirtieth  day  of  the  same  month  it  was  recorded  in  the  ot 
of  the  secretary  of  state  at  Albany  and  also  in  May,  om 
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thousand  eight  hundred  and  thirteen,  in  the  office  of  the  clerk       IMS. 
of  Chenango  county,  (where  some  of  the  lands  are  situated.) 

Even  though  the  complainant  might  not  have  been  privy  to 
the  making  of  the  deed  of  transfer  or  to  the  transfer  itself  at 
the  time  the  same  took  place,  yet,  from  the  publicity  given  to 
the  deed  by  these  proofs  of  execution  and  recording,  it  is  Air 
to  infer,  that  the  complainant  became  acquainted  with  the  faftt 
of  its  existence  soon  after  it 'was  made.  Indeed,  this  is  a  mat- 
ter not  left  to  inference :  there  is  positive  proof  on  the  subject 

Brower,  who  was  a  clerk  in  the  house  of  Mr.  Day,  testifies, 
that  in  April,  one  thousand  eight  hundred  and  twelve,  Mr. 
Day,  one  of  the  substituted  trustees,  became  charged  with  the 
management  of  the  estate  of  the  complainant,  in  the  capacity 
of  assignee  or  trustee.  He  produces  the  original  book  of  en- 
tries kept  by  Mr.  Day,  in  relation  to  the  property ;  and  he 
goes  on  to  say,  that  Mr.  Day  continued  in  the  active  manage- 
ment until  he  removed  to  England  in  the  year  one  thousand 
eight  hundred  and  twenty-five — and  where  he  still  resides. 
By  the  evidence  of  this  witness  it  appears,  that  during  such 
management  the  complainant  was  frequently  at  the  counting 
house  of  Mr.  Day,  and  had  repeated  conversations  with  him : 
all  of  which,  as  the  witness  believed,  had  reference  to  the  trust 
estate — because  they  had  no  other  business  or  transactions 
with  each  other,  so  far  as  he  ever  heard.  It  further  appears, 
from  the  testimony  of  this  witness  and  from  the  books,  that 
two  dividends  were  declared  by  Mr.  Day  and  his  co-trus- 
tees, one  of  seven  per  cent,  on  the  fifteenth  day  of  November, 
one  thousand  eight  hundred  and  fifteen  and  the  other  of  fif- 
teen per  cent,  on  the  twentieth  day  of  May,  one  thousand  eight 
hundred  *and  twenty-two;  and  that  the  complainant,  as  at- 
torney for  two  of  the  creditors,  received  their  dividends  and 
gave  written  receipts  to  Mr.  Ogden,  Mr.  M'Evers,  and  Mr. 
Day,  (naming  them)  under  the  assignment  of  the  twentieth  day 
of  January,  one  thousand  seven  hundred  and  ninety-eight. 

The  complainant,  therefore,  must  have  been  fully  aware  of 
the  change  of  trustees.  His  long  acquiescence,  (for  it  does 
pot  appear  he  ever  objected)  added  to  the  feet  of  his  receiving 
dividends,  although  as  attorney,  and  the  creditors  generally 
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receiving  dividends  from  the  substituted  trustees,  amount  to  i 
full  recognition,  as  well  on  his  part  as  on  the  part  of  the  cre- 
ditors, that  those  who  were  then  acting  in  the  trust  had  been 
constituted  trustees. 

The  deed,  too,  amongst  other  things,  recites,  that  at  a  ge- 
neral meeting  of  the  creditors  convened  for  the  purpose,  M* 
Evers,  Ogden  and  Day  were  nominated  and  appointed  assign- 
ees in  the  place  and  stead  of  Lenox  and  Taylor.  Now,  after 
the  lapse  of  eighteen  years,  without  objection  from  any  quar- 
ter, and  under  the  circumstances  just  mentioned,  the  court  will 
presume  the  recital  to  be  true:  especially  as  everything  done 
in  relation  to  the  trust  property,  since  the  execution  of  the 
deed  in  one  thousand  eight  hundred  and  twelve,  is  perfectly 
consistent  with  it.  The  creditors  would  be  precluded  from 
objecting  to  the  transfer ;  and  I  think  the  complainant  is  like- 
wise barred,  upon  the  ground  of  subsequence  acquiescence, 
even  though  he  did  not  unite  in  the  deed  and  may  not  have 
concurred  at  the  time  it  was  executed  :  Harden  v.  Parsons,  1 
Eden,  145;  Walker  v.  Symonds,  3  SwansL  64;  Sadler  and 
Jackson,  ex  parte,  15  Yes.  52. 

If  this  conclusion  be  correct,  the  complainant  ought  not  to 
have  filed  his  bill  in  the  manner  he  has  done  against  the  first 
trustees. 

His  remedy  for  an  account  is  against  their  successors  in  the 
trust  Even  if  there  be  an V  monies  realized  from  the  trust 
property,  not  applied  or  paid  over  by  the  first  trustees  or 
either  of  them,  still,  thev  cannot  be  liable  to  account  for  it  di- 
rectly  to  the  complainant.  It  is  only  through  the  new  trustees 
and  the  survivors  and  survivor  of  them,  and  by  making  them 
parties  to  a  suit,  that  any  such  account  can  be  taken  so  as  to 
be  effectual  between  the  parties.  By  no  possibility  can  the 
complainant  be  benefited  until  all  the  debts  appear  to  be  paid 
and  a  surplus  remains. 

In  every  view  which  can  be  taken  of  this  case,  it  is  clear  that 
the  present  surviving  trustee,  Mr.  Day,  is  a  necessary  party 
to  a  suit  for  an  account  of  the  trust  property.  It  cannot  be 
taken  without  him ;  and  no  decree  can  be  had  for  &  re-convey- 
ance of  the  lands  or  of  other  property  to  which  the  complainant 
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may  be  entitled,  until  the  present  trustee  is  before  the  court: 
the  legal  title  under  the  second  assignment  being  in  him. 

Even  if  it  were  possible  to  consider  the  assignment  of  the 
trust  estate  by  the  old  to  the  new  trustees  as  altogether  unau- 
thorized (and,  consequently,  a  breach  of  trust  on  their  parts) 
still,  the  same  objection  appears  to  me  to  hold  good.  But,  I 
am  not  at  liberty  to  view  the  assignment  in  such  a  light.  This 
is  not  the  way  in  which  the  complainant  has  stated  his  case. 
He  has  alleged  mismanagement  and  omission  of  duty  on  the 
part  of  the  defendants,  as  trustees,  in  relation  to  the  property, 
and  especially  in  relation  to  the  lands ;  and  he  seeks  to  make 
them  liable  according  to  a  valuation  which  he,  himself,  puts 
upon  the  property — and  which,  it  is  true,  is  far  greater  than  the 
•amount  of  his  debts.  But  he  has  not  alleged  a  breach  of  trust 
or  any  dereliction  of  duty  on  the  part  of  the  old  trustees  in 
parting  with  the  property  by  means  of  any  assignment  and  so 
endeavouring  to  rid  themselves  of  the  character  of  trustees. 
•  The  fact  of  such  an  assignment's  being  made,  with  the  as- 
sent and  concurrence  of  the  creditors  and  the  complainant,  and 
that  trustees  were  substituted  in  order  to  relieve  the  former 
ones — all  this,  too,  sanctioned  or  acquiesced  in  by  the  parties 
in  interest — are  matters  brought  forward  by  way  of  defence; 
and  being  established,  I  am  of  opinion  it  exonerates  them  from 
liability  to  the  complainant  under  the  present  bill. 

On  arriving  at  this  conclusion,  I  have  considered,  whether 
the  present  is  a  case  in  which  I  must  dismiss  the  bill  or  suffer 
it  to  remain,  with  leave  to  amend,  by  making  the  present  sur- 
viving trustee  a  party ;  and  I  am  satisfied  it  is  not  one  which 
ought  to  be  ordered  to  stand  over  for  such  a  purpose. 

Since  the  answars  were  filed,  the  complainant  has  persever- 
ed in  the  cause,  without  attempting  to  amend  so  as  to  make 
Mr.  Day  a  party  ;  while,  the  defendants  have  not  only  urged 
the  objection,  but  put  their  defence  upon  the  broad  ground  of 
not  being  liable  at  all,  and  that,  if  the  complainant  is  entitled 
to  any  relief,  it  is  not  against  them,  but  the  new  trustees  or  the 
survivor  of  them. 

Where  a  cause  is  ordered  to  stand  over  for  new  parties,  it 
must  appear  that  the  complainant  is  or  may  be  entitled  to 
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some  relief  upon  the  case  as  already  made  by  his  bill  and  that 
other  persons,  having  an  interest  in  the  subject,  are  not  before 
the  court  so  as  to  be  bound  by  th?  decree ;  and  then  the 
amendment  requires  only  the  insertion  or  addition  of  the 
names  of  the  new  parties.  The  present  is  not  such  a,case. 
Here,  the  defence  set  up  goes  to  exonerate  the  defendants. 
The  complainant  could  have  no  relief  against  them  under  this 
bill,  even  if  Mr.  Day  were  made  a  party  defendant  The  case 
must  be  re-stated,  with  reference  to  the  second  assignment ;  he 
must  call  for  a  discovery  and  pray  an  account  of  the  trust 
pr^oerty  from  the  second  trustees ;  and  if  the  first  are  liable, 
it  can  only  be  for  the  estate  and  proceeds  which  came  to  their 
hands  anterior  to  the  year  one  thousand  eight  hundred  toad 
twelve.  The  account,  as  to  the  former  part  of  the  trust  can 
onlytc  taken  in  connection  with  the  accounts  of  the  latter 
trustees :  in  order  that  it-may  be  ascertained  whether  there  is 
a  surplus — and  tho  amv.int  thereof. 

A  new  bill  is  obviously  necessary.  It  would  be  going  too 
far  to  permit  an  amendment  to  such  an  extent.  There  is  no 
precedent  forlt.  The  cases  on  the  subject  are  collected  and  re- 
furred  to  in  Edwuids  on  Patties,  20,  27. 


I  must  dismiss  the  bill,  with  costs ;  but,  without  prejudice  to 
the  complainant's  right  to  make  these  defendants  parties  in  a 
new  suit,  if  he  shall  think  proper  to  file  one  against  the  second 
trustees  or  the  survivor  of  them. 


• 
*. 
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Steels  vs.  Fisher  and  others. 


A  husband  conveyed  real  estate  in  foe,  without  his  wife's  joining.  After- 
wards, by  will,  he  bequeathed  to  the  wife  a  third  of  the  remainder  of  his 
real  and  personal  estate  "  a*  and  for  ker  t  ight  tf  dtncer,  during  her  life.*1 
She  accepted  it :  Held,  that  it  was  a  relinquishment  of  her  claim  for 
dower  out  of  the  realty  which  had  been  coaveyed  by  the  husband  alone, 
as  well  as  of  the  lands  whereof  the  husband  was  seised  at  the  time  of 
making  his  wilL 
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The  bill  in  this  cause  was  filed  for  the  partition  of  certain 
lands  which  one  Abraham  Van  Gelder,  the  former  husband  of 
the  defendant,  Martha,  now  the  wile  of  Solomon  Wheeler, 
aliened  during  marriage,  without  her  having  been  a  party  to 
the  deed  of  conveyance. 

Subsequent  to  the  alienation,  her  husband,  Van  Gelder,  made 
his  will.  It  contained  the  following  clause :  "  I  give  and  be- 
44  queath  unto  my  beloved  wife,  Martha,  all  my  household  fur- 
44  niture.  And  also  I  gioe  and  bequeath  unto  her,  my  said  icifi, 
u  one  third  of  all  the  remainder  of  all  my  real  and  personal 
**  estate,  as  and  for  her  right  of  dower  dm  ing  her  life  J9 

He  died  leaving  this  will  unrevoked ;  and  the  wife,  now 
Martha  Wheeler,,  accepted  of  the  provision  under,  if.  But 
she  ehimed  dower  in  the  real  estate  so  previously  alien- 
ed ;  and  the  question  therefore  was,  whether  the  bequest  in 
the  will  amounted  to  a  bar  of  her  dower  in  such  aliened  lands  as 
Weil  as  in  those  of  which  her  then  husband  died  seised  ? 


October  17, 
1-32. 

Dower* 


t  v  Mr.  0. 6.  Van  Wagenen,  for  the  cpmplainant. 
Mr.  J.  Leveridge,  for  the  defendants  Wheeler  and  wife. 

Thk  Vxcb-Charcellor.    The  words  of  the  will  are  un-    goofer  20, 
doubtedly  sufficient  to  put  the  widow  to  her  election.    Tho        1882. 
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provision  there  made  for  her  was  infended  as  a  substitute  for 
%dower.  It  is  clearly  so  expressed.-  She  could  not  take  under 
Jthe  will  and  likewise  assert  a  general  claim  for  dower.  This 
is  conceded.  But  it  is  contended  that  the  provision  which  she 
thus  accepted  was  only  a  substitute  for  dower  in  the  estate 
which  the  husband  had  at  the  time  of  making  the  will ;  and 
has  no  bearing  upon  the  right  of  dower  in  property  previously 
conveyed  or  in  lands  which  the  husband  may  have  acquired 
subsequent  to  the  making  of  the  will. 

No  case  is  to  be  found  in  the  books  where  the  distinction 
here  taken  has  prevailed  ;  and  it  is  difficult  to  perceive  upon 
what  foundation  it  can  be  supported:  unless  there  is  some- 
thing in  the  bequest  to  show  it  was  intended  as  a  substitute  for 
dower  only  in  some  particular  parts  or  portions  of  the  real 
estate  whereof  the  husband  had  been  seised,  and  not  in  the 
whole  to  which  the  right  would  ordinarily  attach. 

In  the  case  oHiall  v.  Hall,  2  McCord's  Ch.  Reports,  269,  the 
above  distinction  is  adverted  to  in  respect  of  property  acquir- 
ed by  a  husband  after  making  his  will.  There,  the  testator 
had  made  certain  provisions  in  his  will  for  his  wife,  and  which 
he  declared  "  should  be  taken  in  lieu  and  bar  of  all  claim  of 
*•  dower  inheritance  or  any  other  claim  on  her  part."  On  an 
application,  by  the  executors,  for  an  order  to  sell  the  after- 
acquired  real  estate  which  did  not  pass  by  the  will,  but  de- 
scended to  the  heirs  at  law,  the  question  arose,  whether  the 
widow  was  excluded  from  her  distributive  share  of  such  pro- 
perty, she  having  accepted  the  provision  made  .for  her  by  the 
will,  (real  estate  undevised  being  placed  by  the  statute  laws  of/ 
South  Carolina  upon  the  same  footing  as  personalty  and,  as 
such,  distributable  to  the  widow  and  next  of  kin.)  The  ques- 
tion in  that  case  involved  the  doctrine  of  election,  which  was 
elaborately  discussed,  and  the  numerous  decisions  upon  the 
subject  were  ably  reviewed.  Chancellor  De  Sdussure  held, 
that  the  widow  was  not  excluded  by  the  will'  from  her  distri- 
butive share  of  the  after-acquired  property ;  but  intimated  an 
opinion  of  her  beihg  barred  of  dower,  because,  as  he  says,  she 
had  an  inchoate  right  of  dower  in  the  Jand  acquired  after 
making  the  'will,  and  the  will  expressly  makes  a  provision  for  - 
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her  in  bar  of  dower ;  not  so,  howfever,  with  regard  to  her        1*82- 


STEELS 


right  as  distributee,  which  was  not  an  inchoate  right :  for  the 
husband  might  have  disposed  of  the  land  from  her.     He  did  *~ 

not  dispose  of  it  and  her  right  as  distributee  arose  only  at  his 
death ;  the  assertion  of  which  right  could  not,  therefore,  be 
said  to  disappoint  the  will,  since  the  will  had  no  relation  to  the 
property  afterwards  acquired,  and  which  the  testator  could  not 
have  had  even  in  contemplation  when  he  made  the  will.  His 
reasoning  on  the  subject  appears  to  be  sound  and  conclusive ; 
•  and  this  decree  which  he  made  as  to  the  widow's  distributive 
share  was  affirmed  on  appeal.  Wc  find,  however,  that  Col- 
iock,  J.,  in  delivering  the  opinion  6f  the  court  of  appeals,  dif- 
fered from  the  Chancellor  on  the  point  of  the  wife's  being 
bartefd  dt  (fewer  in  ^uch  Cases,  although  it  was  not  a  question 
before  them  to  be  decided.  He  expressed  himself  to  this  efc 
feet :  (after  examining  the  case  of  Ward  y.  Ward,  AmbL  299,) 
that  he  never  would  'dssent  to 'the' doctrine  of  a  widow's  beinir 
b&rted  6f  fiowey  in  aft^r-acqATTe^Jp^o^ty  by  the  {acceptance 
pf  a  provision  under  a  will  expressed  to  be  given  in  feu  of 
dower.  The  question,  therefore,  so  far  as  dower  in  after- 
acquired  property  is  concerned,  may  still  be  regarded  an  open 
question  in  that  state. 

Such,  however,  is  not  the  question  now  before  me.  Here, 
the  husband  conveyed  real  estate  in  which  his  wife  had  an  in- 
cipient right  of  dower.  And,  with  a  full  knowledge  of  her  being 
at  liberty  to  enforce  her  legal  rights,  he  made  his  will,  giving 
to  her  certain  parts  of  his  estate,  and  declaring  such  gift, to  be 
M  as  and  for  her  right  of  dower."  The  "  right  of  dower"  here 
mentioned  must  be  understood  to  mean  the  whole  right  which 
she  would  have  or  be  entitled  to  upon  his  death ;  and  that 
right  the  husband  had  power  to  control,  so  far  as  to  compel 
her  to  elect  between  what  the  law  would  permit  her  to  take 
and  the  provision  which  he  might  think  proper  to  make  for 
her  by  the  will. 

In  Power  v.  Shiel,  1  BeaHy's  Rep.  50,  the  late  able  Lord 
Chancellor  of  Ireland,  in  speaking  on  this  subject,  remarks, 
that  whoever  purchases  from  a  married  man  an  estate  of  in- 
heritance, has  notice  that  the  vendor's  wife  may  have  a  claim 
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1839.       to  dower,  but  the  husband  may  protect  his  heir  or  vendee, 
^"^ '^      either  by  a  contract  with  the  wife  before  marriage  or  by  sub- 


v* 


stituting  some  provision  for  her  in  lieu  of  dower,  which  may 
induce  her  to  disclaim  it 

Upon  this  idea,  it  may  well  be  supposed,  that  the  defend- 
ant's former  husband  intended,  by  his  will,  to  protect  the  pur- 
chasers  of  the  property  in  question  from  her  claim  of  dower, 
and  that  her  acceptance  under  the  will  is  a  virtual  relinquish- 
ment *  if  such  claim. 

It  would  involve  the  law  in  an  absurdity,  if,  under  such  cir- 
cumstances, a  widow  was  permitted  to  say,  that  a  substitute 
for  dower  should  only  be  so  in  regard  to  a  portion  of  the  pro- 
perty to  which  it  attached,  leaving  another  portion  unprotect- 
ed, notwithstanding  the  substitute  was  intended  for  the  whole 
and  entire  right. 

I  am  of  opinion  the  defendant,  Mrs.  Wheeler,  is  effectually 
barred  of  her  dower  in  the  premises  whereof  jpartition  is  now 
nought 
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It  $eems  ;  that  where  a  divorce  bfl],  taken  pro  confetso,  shows  apparent 
condonation,  but  states  circumstances  which  go  to  negative  a  forgrre- 
.  sees,  the  master  has  a  right  to  take  proof  upon  the  question  of  condo- 
nation. 

Condonation  is  not,  in  all  cases,  a  bar  to  the  remedy.  It  amounts  only 
to  a  forgiveness,  accompanied  with  sn  implied  condition  of  not  repeat, 
ing  the  injury ;  and  when  the  forgiveness  proceeds  from  the  wife,  it  is 
upon  the  idea  of  her  being  treated  with  conjugal  kindness.  On  a  breach 
of  the  condition,  in  either  case,  tie  right  to  prosecute  for  the  former  in- 
jury revives. 

Nor  need  the  subsequent  injury  be  of  the  same  sort  or  be  proved  in  the  same 
manner,  or  be  sufficient  of  itself,  when  proved,  to  warrant  a  divorce. 

Condonation  is  less  binding  on  the  wife  than  the  husband. 


1932. 

JOHNSON 

-V. 
JO  UN  SON. 


In  this  suit  the  bill  was  filecj  by  a  wife  against  her  husband    October  24, 


for  a  divorce  a  vinculo  matrimonii  on  the  ground  of  adultery. 

The  defendant  suffered  the  bill  to  be  taken  as  confessed; 
and  upon  the  usual  reference  to  a  master,  the  husband's  coun- 
sel went  into  an  enquiry,  on  the  cross-examination  of  the  com- 
plainant's witness,  to  show  a  condonation  of  the  offence. 

The  master  reported,  that  the  fact  of  adultery  was  clearly 
established  by  the  testimony :  but  that,  in  his  opinion,  there 
had  been  a  continued  matrimonial  cohabitation  of  the  parties 
softer  the  fact  of  such  adultery  was  known  to  the  complainant, 
and  which,  on  her  part,  amounted  to  a  condonation  of  the  of- 
fence ;  and,  consequently,  she  was  not  entitled  to  the  prayer 
of  her  bill. 

The  cause  was  new  heard  upon  the  report  and  the  testi* 
Atony  returned  by  the  master. 

>  Mr.  TV.  Mulockf  appeared  for  the  complainant. 

Ifr.  John  A>  LoU,  for  the  defendant : 

The  adultery  charged  in  the  bill  is  not  established.    There 
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1882.       has  been  a  condonation  of  the  offence,  if  committed.     The 

^^^       master  had  not  only  the  right,  but  it  was  his  duty  to  take  proof 

.johnsoic    ^  toucjling  the  question  of  condonation.     The  complainant  is  not 

JOHNSON.    entitkd  to  a  divorce.  ,  i 

^October  29,       The  Vice-Chan cellor.     It  is  objected,  in  the  first  place, 
1832"  -     on  the  part  of  thecomplainai\t,'that  no  inquiry,  as  to  a  condo- 
nation, was  admissible,  the  same  being  a  matter  of  defence 
which  ought  to  have  been  set  up  by  plea  or  answer,  .and  not 
available  after  the  bill  has-been  taken  pre  confe*$o. 

The  master  permitted  the  inquiry,  as.  being  a  part  of  the  sub- 
ject matter  of  the  bill,  in  which  it  is  alledged,  that  after  a  dis- 
covery of  the  husband's  misconduct,  the  wife  continued  to 
reside  with  him,  and  accompanied  him*  to  England    in  the 
month  of  August,  one  thousand  eight  hundred  and  tlnrty-one, 
and  from  thence  back  to  New  York  in  March,  one  thousand 
height  hundred  and  thirty-two  but,    adding  circumstances  to 
show  how  all  this  ought  not  to  be  taken  as  a  forgiveness  on 
Ijer  part.     It  was  upon  this  ground  the  master  deemed  the  in- 
quiry a  proper  one,  as  being  a  part  of  the  case  made  by  the 
.bill  itself.     I  am  inclined  to  think  it  was  so;  but  I  forbear  to 
express  a  decisive  opinion  upon  the  point,  since,  even,  by  giv- 
_ing  to  the  defendant  the  benefit  of  the  facts  elicited  by  the  in- 
quiry, I  am  still  of  opinion  the  complainant  is  entitled  to  a 

decree. 

* 

The  testimony  discloses  enough  to  make  out  a  case  of  con- 
donation, 'at  the  time  the  parlies  embarked  at  Liverpool  on 
their  return  to  New  York.  But  the  effect  of  a  condonation  is 
not,  in  all  cases,  to  bar  the  party  of  her  remedy :  since,  it  is 
only  a  forgiveness  of  the  offence,  accompanied  with  an  implied 
condition  that  the  injury  shall  not  be  repeated — and,  when  the 
•forgiveness  proceeds  from  the  wife,  that  she  shall  be  treated 
with  conjugal  kindness.  On  a  breach  of  the  condition,  the 
right  to  prosecute  for  the  former,  injury  revives.  This  is. a 
well  settled  rule,  and  it  is  founded  in  the  wisest  policy  1  Nor 
does  it  appear  to  be  necessafy  that  the  subsequent  injury 
should  be  of  the  same  sort,  and  proved  in  the  same  clear  roan- 
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her,  or  be  sufficient  of  itself,  wh°n  proved,  to  warrant  a  sepa^ 
ration.  ,  In  Durant  v.  Durante  1  H(/?g.  Eccles.  II.  733,  it  is 
shown,  both  bv  reason  and  authority,  that  crucliv  will  revive 
adultery,  and  that  It  ss  is  necessary  to  revive  than  to  found  an 
original  sentence.     Sir  John  Rich  oil  there  remarks,  that  the 
good  sense  of  the  implied  condition,  when  a  condonation  of 
adultery  takes  place,  is,  that  the  husband  shall  not  only  abstain 
from  adultery,  but,  in  future,  treat  his  wife  in  all  respects  (to  use  ' 
the  words  of  the  law)  "  with  conjugal  kindness."     On  these 
teons,  it  may  be  supposed,  she  agrees  to  overlook  past  injuries. 
Another  principle  appears   to  be  equally  well  established 
namely,  that  the  eifect  of  coliabit.uion  as  a  condonation  is  less 
binding  on  a  wife  that  it  is  on  the   hushand  :  because,  in  the 
language  of  Lord  St  await  (Bzzhy  v.  Breby,  1  llagg.  Eccles.  R. 
793,)  she  is  more  sub  potestatc,  more  ino/>8  concilii,  she  may 
entertain  better  hopes'of  the  recovery  and  reform  of  her  hus- 
band, her  honor  is  less  injured  and  is  more  easily  healed  ;  and 
so  far  from  its  being  improper  that  she  should  for  a  time  show 
a  patient  forbearance,  it  is  commendable  in  her  to  exercise  it, 
with  a  view  to  reclaim  him  ;  which  would  not  be  tolerated  in 
the  husband  where  the  wife  should  happen  to  be  the  delinquent 
paity.     Besides,  she  may  find  a  difficulty  cither  in  quitting  his 
'house  or  withdrawing  from  his  bed.     It  would,  therefore,  be 
hard  if  implied  forgiveness,  arising  from  a  continued  apparent 
cohabitation,  was  held  to  be  a  strict  bar  when  she  is  finally 
compelled  to  resort  to  her  legal  remedy. 

These  principles  apply  with  peculiar  force  to  the  facts  and 
circumstances  of  the  present  case,  as  disclosed  in  the  testi- 
mony before  the  master  ;  and  I  am  entirely  satisfied,  although 
.there  had  been  condonation  on  the  part  of  ihe  complainant 
previous  to  and  down  to  the  time  of  their  departure  from 
Liverpool  on  their  return  to  New  York,  that  the  subsequent 
misconduct  of  the  defendant  towards  his  wife  was  such  a  viol- 
ation of  the  implied  condition  of  the  forgiveness  as  restores  to 
the.wife  her  oiiginal  right  and  remedy.  The  misconduct  im- 
puted to  bim  commenced  the  second  night  they  were  on  board 
the  ship ;  and  it  continued,  according  to  the  evidence,  inja. 
greater  or  lew  degree,  during  the  whole  passage.    There  was 

66 


1832. 

JOHNSON 

V. 
JOHNSON. 


44* 


CASES  IN  THE 


STUKTEVAKT 
V. 


1832.  little  or  no  personal  violence  used,  but  it  consisted  of  oppro- 
brious epithets  and  insulting  language,  a  total  neglect  of  all 
attention  to  her  comforts,  and  a  course  of  conduct  calculated 
to  wound  the  feelings  and  alienate  the  affections ;  in  fact,  the 
very  reverse  of  what  was  suited  to  the  married  state  and  be- 
coming a  husband.  It  was  any  thing  but  conjugal  kindness; 
On  their  arrival  in  New  York,  she  appears  to  have  separated 
herself  entirely  fromhi  m  ;  and,  shortly  afterwards  sought  re- 
dress by  filing  this  bill,  on  account  of  the  adultery  previously 
committed.  • 


Under  the  circumstances  of  the  case,  I  am  of  opinion  she  is 
entitled  to  a  decree  dissolving  the  marriage ;  and,  with  costs. 


Stttrtevant  tx.  Waterbubv  and  another. 


JVofEfflMT, 

1882. 


When  an  answer  is  positive,  no  decree  can  be  made  against  it  upon  tile 
testimony  of  a  single  witness.  If,  however,,  there  are  circumstances 
which  strengthen  the  witners  and  entitle  him  to  greater  credit,  this 
forms  an  exception.  In  weighing  circumstances,  equal  credit  is  to  be. 
given  to  each,  and  it  is  to  J>e  forgotten  that  one  is  a  disinterested  wife 
new. 

Jt  teem*,  that  where  a  question  of  fraud  depends,  not  upon  the  answer  and 
the  testimony  of  one  witness,  but  uqou  facts  and  circumstances  disclosed 
by  the-fleadings  end  proof*  on  both  sides,  all  of  which,  taken  together* 
still  leave  the  point  in  doubt :  the  defendant  Jias  a  right  to  read  his  an- 
swer on  a  feigned  issue.  At  any  rate,  it  is  a  fair  matter  of  discretion 
to  give  him  the  benefit  of  evidence  before  the  jury  as  ftilly  as  it  exists 
upon  the  pleadings  and  proofs.  It  would  fbllpw  that  the  bill  should  be 
read,  with  a  view  to  the  better  understanding  of  the  answer. 

Where  conveyances  had  been  decreed  valid,  the  grantors  •  were  allowed 
the  liberty  to  read  the  answers  of  the  grantees  oh  an  issue,  in  order  to 
show  the  motives  for  purchasing :  provided  the  opposite  party  attempt* 
ed  to  use  the  conveyances  on  the  trial. 


Practice. 

Heading  an- 
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A  feigned  issue  had  been  directed  in  this  cause,  for  the  pur- 
pose of  trying  the  question  of  fraud  in  relation  to  an  assign* 
ment  made  by  one  defendant  to  another  of  partnership  pro*- 
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perty.    It  was  lately  tried ;  and  the  jury,  being  unable  to  agree       1832. 
upon  a  verdict,  weie  discharged.  s—" ^^ 

STURTKVANT 

A  motion  was  now  made,  on  the*  part  of  the  defendants,  for  ^ 

leave  to  read  their  answers  in  evidence  at  the  next  trial  of  the  watkububy 
issue. 

The  petition,  upon  which  the  motion  wa9  founded,  set  forth, 
that  the  answers  fully  explained  the  motives  of  the  defendants, 
as  well  as  the  manner  in  which  the  division  of  their  partner  shipv 
effects  was  made ;  also,  in  what  wav  the  value  was  ascertain- 
ed ;  that  their  motives  and  certain  particulars  were  known  only 
to  themselves,  and  they  were  unable  to  give  common-law-proof 
ol  the  same ;  and  that  the  difficulty  of  showing  clearly  to  a 
jury  all  the  facts  and  circumstances  connected  with  the  settle* 
ment  and  dissolution  of  their  copartnership,  without  the  benefit 
of  their  oaths,  would  be  very  great  and  probably  lead  to  in- 
justice. 

These,  in  connection  with  the  fact  of  one  jury  having  been 
about  equally  divided  upon  thefquestion  of  fraud  and  failing'to 
give  a  verdict,  were  the  principal  grounds-  for  the  application. 

Mr.  S.  P.  Staples,  in  support  of  the  petition. 

Mr.  W.  P.  Hatves,  for  the  complainant. 

Tm  Vice-chancellor.    How  far  the  court  will  direct  the  &*****&• 
answers  to  be  read  upon  the  trial  of  the  feigned  issue,  under 
the  circumstances  now  before  the  court,  is  a  matter  of  some  im- 
portance; and  it  is  desirable,  in  disposing  of  the  question,  to 
ascertain  what  the  general  rule  is  upon  the  subject 

In  lbbotson  v.  Rhodes,  1  Eq.  Ca.  Ab.  229,  pi.  13,  &  C.  2 
Tern.  555,  the  answer  denied  notice  of  the  plaintiff's  title;  but 
which  notice  the  plaintiff  proved, by  one  witness.  There  was 
oath  against  oath.  An  issue  was  awarded ;  but,  as  it  would 
have  been  a  matter  <yf  course  for  the  jury  to  find  for  the  plain- 
tiff, provided  the  cause  had  been  submitted  upon  the  testimony 
of  this  witness  alone,  and  as  the  cjurt  would  then  .be  called 
upon  to  decree  according  to  the  verdict,  which  would,  in  effect, ' 
have  been  a  decree  upon  the  evidence  of  one  witness  against 
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1832.       the  positive  denial  of  the  answer,  therefore,  in  order  to  avoi<J 
v^vW      that  absurdity,  the  court  directed  the  answer  to  be  read  at  the 

8TURTEVANT  J  » 

Vu  trial — not  as  conclusive  evidence,  but  so  that  the  defendant 

waterburv  might  have  the  benefit  of  his  oath  and  the  jury  give  it  such 

weight  as  they  should  think  proper. 

In  Only  v.  Walker,  3  Atk.  408,  the  case  of  Cant  v.  Lord 
Beauclerk  is  mentioned,  as  having  occurred  before  Lord  Hard- 
wick*,  and  where  theie  was  oath  against  oath.  He  directed 
the  answer  to  be  read'upon  the  trial  of  the  issue ;  because  it 
would  afford  the  means  of  trying,  by  the  jury,  the  credit  of  the 
witness  and  the  party.  .  But,  in  the  principal  case,  of  Only  v. 
Walker,  the  Master  of  the  Rolls  refused  to  direct  the  answer 
to  be  read  at  law ;  because  it  was  not  merely  oath  against 
oath,  but  the  testimony  of  the  witness  to  the  fact  of  an  agree- 
ment, which  was  denied  by  the  answer,  yet  corroborated  by 
circumstances;  and  the  matter  not  resting  singly  upon  the 
oath  of  the  witness,  he  held  it  not  to  be  within  the  rule  laid 
down  in  Ibbotson  v.  Rhodes  ariti  Cant  y.  Lord  Betttulerh  He 
would  not,  however,  send  it  to  a  jury  under  such  circumstan- 
ces, with*  »ut  the  consent  of  the  defendant ;  inasmuch  as  it  would 
have  been  unjust  to  impose  upon  him  this  mode  of  determining 
the  question  and  not  give  him  the  benefit  of  his  answer. 

*  Lord  Eld<in  acted  upon  the  same  principle  in  The  Fast  India 

Company  v.  Donald,  9  Vcs.  275,  where  he  declined  teuiliog 
the  cause  to  n  jury,  unless  the  defendant  desired  it. 

He  had  occasion  to  examine  the  principle  upon  which  courts 
of  equity  send  cases  to  a  jury  where  there  is  a  positive  denial 
in  an  answer,  and  the  testimony  of  one  witness  in  opposition; 
and  he  shows  clearly  the  difficulty  to  arise,  from  the  difference 
Jn  the  rule  of  evidence  here  and  in  a  court  of  law,  in  regard 
to  a.  defendant's  answer.  Here,  the  defendant  is  entitled  to 
the  protection  of  his  own  conscience  when  it  is  appealed  to  by 
his  adversary  ;  whilst,  at  law,  a  party  is  not  permitted  to 
tnake  evidence  f«>r  himself.  When,  therefoie,  the  answer  is 
positive,  no  decree  can  be  made  against  it  upon  the  testimony 
of  a  single  witness.  If,  however,  there  are  circumstances 
which  strengthen  the  witness,  and  entitle  him  to  greater  cre- 
dit, this  forms  an  exception  to  the  general  rule ;  but,  in  weigh? 
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jug  circumstances,  equal  credit  is  ^o  be  given  to  each,  and  it  1832, 
is  to  be  forgotten  that  one  is  altogether  a  disinterested  witness.  v<*v-w 
Hence,  as  Lord  E<L)n  observes,  if  ihe  scale  is  to  preponder-  v 

ate  by  circumstances,  it  is  the  business  of  this  court  to  decide  WAT3&9IJBY 
upon  the  preponderance,  and  not  send  it  to  a  jury  to  try 
whether  the  circumstances  form  a  weight  of  evidence  suffi- 
cient to  turn  the  scnle ;  for,  a  jury  cannot  hear  the  defendant's 
answer,  which  is  his  evidence,  without  an  order;  ard,  if  they 
do  hear  him  under  an  order,  they  hear  him  subject  to  a  preju- 
dice arising  from  his  interest,  which,  according  to  the  principle 
of  evidence  in  the  court  of  chancery,  ought  nut  to  exist.  He, 
therefore,  could  not  see  the  propriety  of  directing  an  issue  in 
such  cases,  unless  the  court  was  willing  to  give  judgment  upon  / 
the  question,  whether  the  circumstances  were  sufficient  to  turn 
the  scale  so  as  to  authorize  a  decree  against  the  defendant, 
and  the  defendant  should  ask,  at  his  peril,  to  withdraw  it  from 
this  court,  and  run  the  risk  of  an  inquiry  less  favorable  in  its 
principle,  by  praying  an  issue.  Upon  this  ground  he  was  in- 
clined to  think  the  court  ought  to  act.  ' 

These  principles,  however,  seem  not  applicable  to  all  cases 
where  this  court  may  think  proper  to  direct  an  issue :  for 
there  are  many  besides,  where  this  court,  for  its  own  convent 
ence  and  without  consulting  the  wishes  of  either  party,  will 
send' it  to  a  jury,  in  order  the  better  to  be  satisfied  of  m;i tiers 
of  fact.  Questions  of  fraud,  depending  upon  intent,  which  are 
now  declared  to  be  questions  of  feet  in  all  cases,  are  peculiarly 
of  this  description,  and  very  appropriately  the  subject  of  in-  - 
vestigation  before  a  jury.  * 

In  the  present  case,  the  court  directed  an  issue  upo:i  n  ques- 
tion of  fraud  presented,  not  upon  the  answer  and  ihe  testimony 
of  one  witness  merely,  but  depending  upon  a  variety  of  facts 
and  circumstances,  disclosed  by  the  pleadings  and  the  testi- 
mony of  several  witnesses  examined  on  both  sides,  and  all  of 
which,  taken  together,  leave  the  question  involved  in  doubt 
and  of  difficult  determination.  In  such  cases,  if  it  is  not  a 
matter  of  right  in  the  defendant  to  have  his  answer  read  to 
the  jury,  (and  I  am  strongly  inclined  to  think  it  is  not,  since  the 
issue  is  directed,  not  by  his  desire,  but  upon  the  volition  of  the 
pouri  itself)  it  is  certainly  a  matter  of  discretion  in  the  court 
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1832.       to  give  him  the  benefit  of  the  evidence  before  the  jury  as  fully 
N-*rv-w*     as,  it  exists  here,  and  to  the  same  extent  to  which  he  would  be 

ST17  RT  JS  V  A  NT 

entitled  to  it  if  the  cause  was  to  be  di  cided  without  such  trial. 
v, 

WATfuiBUBY      There  is  one  case  which  I  consider  an  authority  for  this 

course.  It  is  the  case  of  Ijnrd  MiUon  v.  Edgewotth,  5  Brown, 
P.  C.  313,  where,  an  issue  was  ordered  in  relation  to  an  alleged 
agreement.  Lord  Milton  appealed  from  the  order  to  the  Home 
of  Lords ;  and  complained  of  the  injustice  of  directing  an  issue, 
because,  upon  the  trial,  he  could  not  read  an  answer  which  had 
been  put  in  and  should  be  deprived  of  that  which  the  respond- 
ents had  made  evidence  at  the  hearing  of  the  cause.  The 
court  affirmed  the  order,  with  this  addition,  that  the  appellant 
should  be  at  liberty  to  read  the  answer  at  the  trial.  This  de- 
cision took  place  in  one  thousand  seven  hundred  and  seventy- 
two  ;  and  there  is  no  case  which  has  come  under  my  observa- 
tion in  collision  with  it. 

I  shall  order  that  the  defendants  have  leave  to  read  their 
answer  to  the  jury,  so  that  the  latter  may  have  the  whole  case 
before  them  and  give  such  weight  to  this  pleading  as  they  may 
think  proper.  It  follows  that  the  bill  also  may  be  read,  with  a 
view  to  the  better  understanding  of  the  answer. 

On  the  former  trial,  the  complainant  read  in  evidence  tip 
two  deeds  of  conveyance  from  the  defendants  to  Nathaniel 
Waterbury  and  Joseph  L.  Moore,  who  were  made  defendants 
to  this  suit ;  but  which  conveyances  this  court  decreed  were 
not  fraudulent  The  present  defendants  now  ask,  if  those 
deeds  shall  again  be  read  in  evidence,  that  they  may  be  per- 
mitted to  read  the  answer  of  the  grantees,  showing  their  mo- 
tives and  the  reasons  for  making  the  purchases.  These  deeds 
are  no  longer  impeached ;  and  if  the  production  of  them  is  to 
have  any  influence  upon  the  mind  of  the  jury,  1  think  they 
should  be  accompanied  by  the  explanation  of  the  grantees' 
/  answers.    Those  answers  were  called  for  by  the  complain* 

ant's  bill,  and  they  form  a  part  of  the  record  between  the  par- 
ties, upon  which  it  has  been  decreed  that  the  conveyances 
were  valid  and  buna  fide  as  respects  the  grantees.  * 

I  shall  order  that  the  defendants  have  liberty  to  read  those 
answers,  if  the  deeds  are  again  produced. 
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Bbbvoobt  tit.  Jackson  and  others. 
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V. 
JACKSOIT* 


NotwitfastaBding  the  R.  S.t  the  court  can  order  the  whole  of  mortgaged 
premise!  to  be  told,  where  a  master  reports  it  would  be  beneficial  to  the 
*  fc&Bt  children  of  a  deceased  mortgager. 


Thb  bill  in  this  case  was  filed  for  the  purpose  of  foreclosing  November  H 
an  indenture  of  mortgage  executed  by  Alexander  C.  Jackson       i^^, 
and  Robert  M'Jimsey  and  their  respective  wives,  upon  a  piece  Practice. 
of  land  situated  in  the  fifteenth  ward  of  the  city  of  New  York  ^^  iuJiga- 
to  secure  the  sum  of  thirty-two  thousand  dollars  with  in- ged  premise* 

4a  '_*  where  there  or* 

WTC8L  infant  defend- 

At  the  time  the  mortgage  was  given,  the  mortgagors  were  ant*. 

partners  in  trade.  Previous  to  the  filing  of  the  bill,  one  of 
them,  Alexander  C.  Jackson,  died,  leaving  a  widow  and  seve- 
ral infants,  who  were  made  defendants. 

By  the  decree  made  in  the  cause,  it  was  ordered  that  so 
much  only  of  the  mortgaged  premises  be  sold  as  should  be  ne- 
cessary to  raise  the  amount  due  upon  the  mortgage. 

The  guardian  ad  hi  em  for  the  infants  now  presented  a  peti- 
tion to  the  |ourt,  setting  forth,  amongst  pther  things,  that  the 
mortgaged  premises  consisted  of  a  number  of  vacant  lots  which  # 
were  entirely  unproductive*,  and  which,  in  the  belief  of  the  peti- 
tioner, would  sell  for  theii  full  value  at  this  time ;  also,  that 
being  guardian  ad  litem,  he  had  investigated  the  subject  and 
ielieved  it  tfould  be  most  for  the  interest  of  the  infants,  the  . 
widow  and  all  interested  in  .the  premises,  to  have  the  whole 
sold  and  the  overplus  monies  brought  into  court  and  divided 
according  to  the  rights  of  the  respective  parties.  The  peti- 
tioner, therefore,  prayed  that  the  order  of  sale  might  be  so 
amended*  as  to  direct  the  whole  of  the  mortgaged  premises  to 
1x5  sold,  and  the  proceeds,  after  paying  the  amount  due  on  the 
mortgage  and  costs,  brought  into  court*  subject  to  further 
order. 
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1832.  Mr*  O.  BushneU,  for  the  petitioner. 

brbvoort       jj^  Davtd  S.  Jones,  for  thQ  complainants,  admitted  the  pro- 
jacxson*    P"ety  of  selling  the  whole  of  the  estate,  but  submit  ted,  whether, 
under  the  Revised  S.tatutes  and  the  present  practice  of  the 
court,  it  could  be  safely  done  ? 

Mr*  Jess*  Hoyt,  for  some  of  the  defendants. 

NoUniberW.  The  Vice-Ciiancellor.  There  is  no  doubt  the  court  had 
power  to  decree  a  sale  of  the  whole  mortgaged  premises  be- 
longing to  infants  previous  to  the  passing  of  the  Revised  Sta- 
tutes. 

The  practice  was  established  by  the  case  of  Milk  v.  Dennis, 
8  J.  C  it  367.  A  reference  was  made  to  a  master  to  take 
proof  of  the  facts  in  the  case,  compute  and  ascertain  the  amount 
due  for  principal  and  interest,  and,  under  the  circumstances 
of  the  case,  (in  reference  to  the  amount  duo,  and  the  situation, 
nature  and  value  of  the  mortgaged  premises)  to  ascertain 
whether  a  sale  of  the  whole,  or  a  part  only,  and  what  part  of 
the  premises  would  be  for  the  benefit  of  the  infant  defendants — 
with  a  reset  vation  of  fittthvr  directions  until  the  coming  in  of 
the  report.  In  such  a  case,  if  the  master  reported  in  favor  of 
sellirig  the  whole,  although  it  might  not  be  absolutely  necessary 
as  respected  the  mortgage,  the  court  could  and  would  decree 
the  whole  to  be  sold,  whenever  it  deemed  suchfc  proceeding 
•  most  beneficial  to  the  infants — and  th  s,  tftrn  the  real  into  per- 
sonal estate.  The  surplus,  after  paying  the  principal  and  inter- 
est monies  due  upon  the  mortgage,  with  c«»sts,  being  paid  into 
Court  for  the  benefit  of  the  infant:  and  all  this  was  done  by 
virtue  of  its  general  jurisdiction  over  the  persons  and  estates 
,    Of  infants.  " 

I  do  not  perceive  the  Revised  Statutes  have  altered  the  prac- 
tise  or  laid  restrictions  upon 'this  authority  in  any  essential 
particular.  The  power  of  the  court,  as  there  declared,  is  ge- 
neral :  "  to  decree  a  sale  of  the  mortgaged  premises,  *#f  such 
*\pari  thereof  aa  may  be  sufficient  to  discharge  the  amount 
M  due  on  the  mortgage,  and  th*  costs  of  suit  r*  2  R.  &  101 ; 
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sect.  151  ;  and  the  cases  in  which  the  statute  provides  for  the 
sale  of  only  a  part  of  the  premises  are  those  where  the  interest 
is  doe  but  not  the  principal,  or  where  an  instalment  only  is  in 
arrear  and  enough  can  be  sold  to  satisfy  such  interest  or  in- 
stalment without  prejudice  to  the  remainder  of  the  premises : 
lb.  161,  et  seq.  And  these  provisions  have  no  particular  re- 
ference or  bearing  upon  infants. 

I  am  of  opinion,  the  whole  of  the  premises  can  be  sold,  in 
case  such  a  sale  shall  appear  to  be  most  beneficial  for  the  in- 
fants. By  the  135th  rule,  the  court  may,  by  a  special  order, 
dispense  with  the  direction  in  the  decree  to  sell  "  so  much 
"  thereof  as  may  be  sufficient  to  raise  the  amount  due  to  the 
*  complainant"  by  virtue  of  the  mortgage.  I  shall  direct  a 
reference  to  a  master  to  enquire  and  report  in  the  matter  upon 
the  same  principles  as  are  to  be  found  in  Mills  v.  Dennis. 


Upon  the  coming  in  of  the  master's  report,  an  order  was 
made  upon  the  foot  of  the  decree,  which  directed  the  master 
to  sell  all  the  lots  embraced  by  the  mortgage. 


Burgess  vs.  Gregory. 


A  defendant  may  require  security  for  costs  at  any  stage  of  a  suit-from  a 
non -resident  complainant  who  resides  out  of  the  jurisdiction  at  the  com- 
mencement of  the  suit  and  continues  so. 


446 
1682. 

BURQKSS 

V. 
GRBGORT. 


It  appeared  upon  the  face  of  the  bill  in  this  case  that  the  ^•■JjJjJ^lfc 
complainant  resided  out  of  the  jurisdiction.    The  suit  had  pro* 


1832. 


defendaot's  an-  $£%M 
swer.  Costs. 


Mr.  D.  D.  Field  now  moved  /or  a,n  order  requicflg  the  com- 
plainant i^igive  security  for  costs. 

57 


BURGESS 
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1882.  Mr.  F.  ft  Kinnn/  opposed:  insisting  upon  the  rleWjr  as  ft 

sufficient  objection ;  and  that  the  application  should  have  been 
made  immediately  after  the  opposite  party  had  notice  of  the 
Gregory,    non-residence. 

* 

The  Vice-Chancellor.  I  have  examined  the  point  now 
before  the  court  with  some  care,  k  is  desirable  the  practice 
should  be  settled. 

According  to  early  English  cases,  and  as  far  back,  in  our 
own  courts,  as  in  ihe  \car  one  thousand  eight  hundred 
and  fourteen,  ihe  defendant  was  required  to  make  the  a  im- 
plication for  security  for  costs  (in  a  case  where  the  com- 
plainant was  a  non-resident,)  on  the  first  oppoitunity  after  the 
defendant  knew  of  the  fact:  Long  v.  Tardy,  I  J.  C.J?.  202, 
and  also  see  Goodrich  v.  PendleUv,  3  lb.  520.  Any  step  after- 
wards was  said  to  be  a  waiver  of  the  right  to  such  security. 
The  only  reason,  if  sue  h  it  may  be  called,  given  for  it  is,- that 
this  is  the  established  "  practice  ;"  jno  explanation  is  offered, 
and  no  cause  or  necessity  for  such  a  rule  is  shown. 

The  Revised  Statutes,  relating  to  security  for  costs  from  a 
non-resident  complainant,  contain  no  such  restriction.  The 
section  is  general  in  its  terms — running  thus:  *'The  defend- 
ant may  require  such  plaintiff'  to  file  security  for  the  pay- 
•*  ment  of  the  costs  that  may  Lc  incuired  by  the  defendant  :M  2 
H.  S.  CCO,  sect.  I  ;  and  ihrn  the  statute  goes  on  to  fix  the 
amount  and  how  the  secutity  is  to  be  given — while  nothing 
is  said  as  to  ic hen  the  recognizance  must  be  required-  1  am  in 
favour  of  allowing  the  application  to'  be  made  at  any  stage  of 
the  suit. 

I  shall,  therefore,  hold  in  this  case  that  the  application  is 
regular.  Let  the  complainant  give  a  bond  in  (wo  hundred 
and  fifty  dollars,  with  sureties,  pursuant  to  the  Revised  Sta- 
tutes, I  wish  it  to  be  understood,  that  the  rule  I  here  lay  down 
is  to  apply  where  the  party  is  non-resident  at  the  time  of 
commencing  the  suit  and  continues  so. 
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Lbntiliion  and  others  vs.  Moffat  and  others. 


LENTILHOIT 

V. 

M07FAT. 


Judgment  creditors  may  join  in  filing  a  bill  to  reach  the  equitable  interests, 
choses  in  action  or  concealed  property  of  their  debtor. 

Whenever  there  are  creditors  or  other  persons  having  demands,  (which 
are  cognizable  in  equity  and  of  equal  standing,)  upon  a  common  fund*  or 
estate,  and  out  of  which  they  claim  to  be  paid,  the  proper  course  for  them 
is  to  unite  in  one  hill  or  for  one  or  more  to  rile  a  bill  in  behalf  of  alL 
Such  a  bill  is  not  multifarious. 

Whether,  where  a  bill  is  filid  by  several  judgment  creditors?,  and  any  one  or 
more  of  then  1  fails  to  prove  his  judgment  and  execution  returned,  the 
bill  would  be  die  misled  as  to  all :     Query  ? 

A  debtor  may  provide  in  an  assignment  for  payment  of  present  and  pros- 
pective costs  of  suits  going  on,  (relating  to  eome  of  the  assigned  pro- 
party,)  uirhout  its  invalidating  such  assignment. 

A  debtor  assigns  a  part  of  his  property,  in  trust,  for  all  his  creditors,  and 
to  be  paid  to  them,  "as  thoy  respectively  execute  under  their  hands  and 
seals  a  full  rcleasj  and  discharge  of  their  rt&pcctiva  d;bts,  claims,  and 
demands"  against  him.  If  all  th?  creditors  do  not  accept  of  the  assign- 
ment within  sixty  days,  then  the  debtor  has  power  to  appoint  so  much 
of  the  property  as  may  not.  be  accepted,  to  such  creditors  as  he  may 
think  proper;  and  that  such  appo.ntmcnt  shall  go  into  efiVct  at  the  ex- 
piration of  such  sixty  day.4*,  or  as  fo»»:i  as  such  non-acepptance  could  be 
ascertained  :  //<?/</,  that  such  an  assignment  hindered  and  delayed  cre- 
ditors and  was  void. 

It  would  seem,  that  while  preferences  are  allowed,  a  debtor,  who  assigns 
every  thing  generally,  may  provide  that  those  creditors  who,  within  a 
reasonable  time,  agree  to  accept  the  amount  in  full  and  give  a  dis- 
charge, shall  be  first  paid. 


Judgment  creditors  had  joined  in  this  case  to  set  aside  a  NotemberV^ 
deed  of  assignment.  *^J 

The  defendant,  John  Moffat,  was  formerly  in  extensive  bust-  Pehtt'r  an& 

ness  in  the  city  of  i\ew  ioik  as  a  dry  gouis  merchant.     In  Assignment. 

the  year  one  thousand  eight  hundred  and  thirty-one,  and  the  Parlie*' 
beginning  of  one  thousand  eight  hundred  and  thirty- two,  he 
contracted  a  large  amount  of  debts.     Being  then  unable,  from 
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1882.       sickness,  to  attend  much  to  business,  his  affairs  became  confusr 
ed  and  he  embarrassed.    On  the  thirtieth  day  of  March,  one 
thousand  eight  hundred  and  thirty-two,  he  was  compelled  to 
moffat.     stop  payment. 

Having  a  large  stock  of  goods  on  hand,  and  a  considerable 
amount  of  outstanding  debts  owing  to  him,  and  the  complain- 
ants, and  some  other  creditors,  pressing  on  to  judgment  in  ac- 
tions at  law,  he* made  an  assignment  to  the  defendants,  Elizur 
Hall  and  Caleb  Swan,  who  were  likewise  creditors,  in  trust  for 
their  benefit  and  his  other  creditors.  It  was  executed  by  actual 
delivery,  and  accepted  by  the  assignees  only  one  or  two  days 
before  the  first  judgment  was  recovered.  Moffat,  at  the  time 
of  making  the  assignment,  was  confined  to, his  bed  by  severe 
sickness. 

The  deed  of  assignment  did  not  purport,  upon  its  face,  to 
convey  all  his  estate.    It  contained  the  following  recitals : — 

44  Whereas  the  said  party  of  the  first  part  is  indebted  to  R. 
44  H.  Fish  <fc  Co.,  Meigs  D.  Benjamin,  and  to  the  several  other 
44  persons  or  firms  whose  names  are  mentioned  and  specified 
44  in  a  certain  schedule  hereunto /annexed,  marked  A.,  (which 
44  schedule  is  hereby  declared  to  be  and  is  to  be  accepted  and 
44 -taken  as  part  of  these  presents,)  or  was  lately  indebted  to 
44  the  said  persons  or  firms,  and  is  now  indebted  to  their  en- 
44  dorsees  or  assigns.  And  whereas  the  said  party  of  the  first 
m  part  Has,  by  reason  of  long  and  continued  sickness,  been  un- 
44  able  to  attend  to  business  regularly,  and  by  reason  thereof 
44  his  business  and  affairs  have  got  into  confusion  and  embar- 
44  rassme&t  And  wheieas  several  of  the  creditors  of  the  said 
44  party  of  the  first  part  have  requested  him  to  close  his  mer- 
44  cantile  business,  and  to  assign  his  present  property  for  the 
44  use  and  benefit  of  his  creditors,  under  the  impression  and  be* 
41  lief  that  the  said  party  of  the  first  part  would  probably  be,  for 
44  a  long  time,  unable  to  attend  personally  to  business  and 
44  might  not  survive  his  present  sickness.  And  whereas  the 
44  said  party  of  the  first  part  is  desirous  to  comply  with  the 
44  said  request,  believing  that  it  would  be  for  the  advantage  of 
44  his  creditors,  and  that  they  would  release  and  discharge  him 
44  from  their  respective  debts  and  demands.    And  tohereas  the 
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44  said  party  of  the  first  part  is,  at  the  date  and  execution  of  1832. 
44  these  presents,  possessed  of  and  entitled  to,  &c.  &c."  **and 
44  is  also  possessed  of  one  hundred  shares  of  the  capital 
44  stock  of  the  North  American  Coal  Company,  worth,  at  par,  moftat. 
44  two  thousand  five  hundred  dollars,  now  in  controversy  in  the 
44  court  of  chancery  of  the  State  of  New  York,  with  Charles 
44  Snowden  of  the  city  of  New  York,  upon  a  bill  filed  by  him 
44  to  set  aside  an  assignment  made  by  him  of  the  said  shares  to 
"the  said  party  of  the  first  part.  And  whereas  the  several 
44  persons  and  firms  in  the  annexed  schedule  D.  are  indebted  to 
4*  the  said  John  Moffat)  &c." — "  all  of  which  premises  and  pro- 
44  perty  the  said  party  of  the  first  part  is  willing  and  desirous 
44  to  assign,  transfer  and  convey  to  his  said  creditors,  their  en- 
dorsees or  assignees,  for  the  purpose  of  obtaining  such  re- 
44  lease  and  discharge  from  his  said  several  creditors  as  is  above 
44  mentioned."  The  party  of  the  first  part,  Moffat,  then  con- 
veys and  assigns  the  property  ;  and,  amongst  it,  all  sums 
"which  may  be  recovered  in  a  suit  instituted  in  the  court  of 
chancery  of  Kentucky  against  Augustus  M'Donald.  Haben- 
dum to  the  trustees,  vpon  the  following  trusts :  "  that  is  to  say 
44  the  said  one  hundred  shares  of  the  capital  stock  of  the  North 
44  American  Coal  Company,  subject  to  the  decision,  decree  or 
44  order  of  the  court  of  chancery  of  the  state  of  New  York: 
44  and  subject  also  to  all  such  costs  and  charges  as  may  be  de- 
44  creed  to  be  paid  by  the  said  court  of  chancery  or  have  been 
44  or  may  be  incurred  in  the  further  prosecution  of  the  suit  re- 
44  specting  the  same.  And  as  to  all  the  residue  of  the  said  as* 
44  signed  premises,  to  sell  and  dispose  thereof  at  public  or  pri- 
44  vate  sale,  and  to  convert  the  same  into  money,  and  to  collect, 
44  recover  and  receive  the  said  notes,  acceptances  and  book 
44  debts ;  and  to  apply  and  appropriate  the  proceeds  and  avails 
44  thereof  in  manner  following,  that  is  to  say :  First,  to  pay  the 
44  expenses  attending  the  execution  thereof,  including  in  the 
44  same  a  reasonable  compensation  to  the  said  parties  of  the 
44  second  part  for  their  labour,  d&c."  "  Second,  to  reserve, 
44  previous  to  each  and  every  distribution  of  the  said  assigned 
44  premises  to  and  among  the  creditors  of  the  said  party  of  the 
44  first  part,  a  reasonable  sum  for  the  further  prosecution  of  the 
.**  said  suit  in  chancery  with  the  said  Charles  Snowden  in  re- 
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"  spect  to  the  said  stock  of  the  North  American  Coal  Company, 
"  or  to  meet  expenses  whi«:h  may  be  decreed  to  be  paid  by 
"  the  said  court,  and  a  further  reasona!  le  sum  for  the  prosecu- 
"  tion  of  the  said  suit  in  Kentucky  against  the  said  Augustus 
"  M'Donald.     Third,  to  pay,  distribute  :md  divide  the  residue 
"of  the  said  assigned   premises  or  the  proceeds  thereof,  rate- 
"  ably  to  and  among  all  the  creditors  of  the  said  party  of  the 
"first  part,  in  proportion  to  the  amount  of  their  respective 
"  debts  and  demands,  as  the  same  are  stated  in  the  said  sche- 
"  dule  marked  A.  or  as  the  same  may  appear  upon  investiga- 
"  tion  to  be  just  and  proper,  or  to  or  among  the  indorsees  or 
"  assignees  of  the  said  debts  or  the  securities  on  which  the 
••same  are  founded,  if  any  indorsement  or  assignment  thereof. 
"  shall  have  been  made :  it  being  the  intention  of  these  presents 
"  and  of  the  parties  hereto,  to  secure  a  just  distribution  of  the 
"  estate  of  the  said  party  of  the  first  part,  in  the  premises  here- 
"  by  assigned,  to  and  among  all  the  Creditors  of  the  said  party 
"  of  the  first  part,  in  rateable  proportion  and  to  be  paid  to  them 
"  as  they  respectively  execute,  under  their  hands  and  seals,  a 
"full  release  and  discharge  of  their  respective  debts,  claims 
"  and  demands  against  the  said  party  Qf  the  first  part.   Fourth, 
u  In  computing  the  amount  of  debts  due  by  the  said  party  of 
"the  first  part,  all  costs  and  expenses  incurred   bona  fide  by 
"  any  creditor  in  the  recovery  of  his  debt  shall  be  added  to 
"  and  be  considered  part  of  such  debt,  the  distribution  and  divi- 
"  dend  to  be  made  accordingly     Provided,  however,  always 
"  and  these  presents  are  declared  to  be  made  upon  the  ex- 
"  press  condition  and  understanding,   that  unless  all  the  credi- 
tors of  the  said  ptirty  of  the  first  part  will  accept  of  the  as- 
"  signment  hereby  made  for  the  payment  of  their  several  debts, 
"within  sixty  days  from  the  date  hereof,  thrft  the  said  party 
"of  the  first  part  may,  by  an  instrument  in  writing  to  be  duly 
"executed  under  his  hand  and  seal,  appoint  so  much  of  the 
"  proceeds  of  the  said  assigned  premises  as  may  not  be  accept- 
"ed  by  any  creditor  or  creditors  in  pursuance  of  the  trusts 
"  aforesaid,  to  be  paid  to  such  peison  and  persons,  being  bona 
"fide   creditors   of  the    said   party   of  the  first  part,*  as  he 
"may  name  and  appoint  in  and  by  such  instrument  and  in 
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u  such  proportions  as  he  may  see  best  and  therein  declare ;        1832. 

**  and  that  such  appointment  shall  take  effect  and  go  into  opej- 

11  ration  either  at  the  expiration  of  the  said  sixty  days  or  as  ~^~ 

u  soon  as  it  shall  be  ascertained  that  all  the  creditors  of  the     mofpat. 

u  said  party  of  the  first  part  will  not  accept  the  provision  here- 

u  by  intended  to  be  made  for  the  payment  of  their  debts." 

The  assignees  covenanted,  in  case  all  the  creditors  of  the 
said  party  of  the  first  part  did  not  accept  the  provision  above 
mentioned,  to  pay  the  proceeds  of  the  said  assigned  premises  . 
to  such  person  and  ]>ersons,  being  bona  fide  creditors  of  the 
said  party  of  the  first  part,  as  he  should,  by  the  aforesaid  in- 
strument in  writing,  to  be  executed  under  his  hand  and  seal,  di- 
rect, limit  and  appoint. 

It  appeared  by  the  joint  answer  of  the  assignees,  that  the 
defendant  Moffat  had  made  use  of  his  power  of  appointment, 
by  executing  an  instrument  under  his  hand  and  seal,  duly  exe- 
cuted in  the  nature  of  an  appointment,  and  therein  declaring 
and  making  known  his  intention  and  thereby  limiting  and  ap- 
pointing that  so  much  and  such  part  of  the  proceeds  of  the 
premises  assigned  by  the  above  mentioned  assignment  as  might 
not  or  would  not  be  accepted  by  any  creditors,  in  pursuance  of  x 
the  provisions  of  the  said  assignment,  should  be  paid  to  the 
persons  thqrem  mentioned  in  rateable  proportions.  The  debts 
thus  provided  for  amounted  to  about  twelve  thousand  dollars. 

It  appeared  from  the  schedules  attached  to  the  answers,  that 
the  whole  oLthe  assignor's  debts  exceeded  seventy  thousand 
dollars ;  whilst  the  property  embraced  in  the  assignment  did 
not  exceed,  at  the  utmost  value,  thirty  thousand  dollars.  And 
it  was  admitted,  that  the  assignment  was  not  intended  to  in- 
clude all  his  property  :  for,  besides  some  real  estate  (the  title 
to  which  was  in  the  name  of  his  wife)  he  possessed  some  notes 
or  securities  for  money,  which  were  outstanding  and  kept  back 
for  the  support  of  himself  and  his  family — his  precarious  state 
of  health  and  the  helpless  condition  of  his  family  requiring  him 
to  do  so.  The  amount  thus  reserved  was  from  three  to  five 
thousand  dollars. 
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Mr.  Charles  Graham,  for  the  defendants. 

The  Vice-Chancellor.  Before  I  proceed  to  examine  the' 
question,  whether  the  assignment  can  be  supp^ted  against  the 
dissenting  creditors,  I  must  notice  an  objection  which  is  started 
in  the  answer  of  the  defendant  Moffat  and  been  urged  on 
the  argument  of  the  motion,  namely,  that  creditors  who  have 
separate  and  distinct  judgments  cannot  unite  in  filing  a  bill  of 
the  description  now  before,  the  court-^inasmuch  as  they  have 
no  joint  or  common  interest  in  the  judgments. 

This  objection,  which  goes  to  the  frame  of  the  bill,  is  clearly 
not  well  taken.  Although  the  complainants  have  no  such  joint 
interest,  yet  they  have  acquired  similar  rights  with  respect  to 
the  property  of  thetir  debtor.  The  return  of  nulla  bona  to  their 
several  executions,  for  the  causes  stated  in  the  bill,  gave  each 
of  them  a  right  to  come  into  this  court ;  and  as  this  right  ac- 
crued to  them  simultaneously,  it  was  fit  and  proper  they  should 
unite  in  availing  themselves  of  it.  Whenever  there  are  ere- 
ditors  or  other  persons  having  demands,  which  are  cognizable 
in  equity  and  of  equal  standing,  upon  a  common  fund  or  estate, 
and  out  of  which  they  claim  to  be  paid,  the  proper  course  is 
for  them  to  unite  in  one  bill  or  for  one  or  more  to  file  a  bill  in 
behalf  of  all.  It  prevents  a  multiplied  litigation  and  saves  ex- 
pense, while  justice  is  equally  as  well  and  even  better  admin- 
istered through  this  form  than  by  having  a  varjpty  of  suits  be- 
fore the  court  and  all  for  the  same  object.  Such  a  bill  is  not 
multifarious.  It  relates  to  but  one  subject  matter :  the  discove- 
ry of  the  property  or  fund  to  be  applied  to  the  payment  of  the 
debts  and  the  manner  of  its  distribution. 

In  the  Tradesman's  Bank  v.  Merritl,  1  Paige's  C.  R.  302,  die 
bbjection  of  misjoinder  of  complainants  was  overruled,  although, 
perhaps,  the  cause  was  not  then  in  a  situation  in  which  the  de- 
fendant could  be  permitted  to  raise  the  objection  successfully : 
it  being  upon  a  motion  to  dissolve  the  injunction  upon  the  bill 
itself  and  wherein  the  defendant  bad  been  charged  with  g**s 
fraud. 
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Each  creditor,  whose  remedy  at  law  is  exhausted,  may,  un-  *  1832. 
cloubtedly,  file  a  bill  for  himself;  although  it  is  true,  that  if  se- 
veral bills  are  filed  against  the  same  defendant,  there  is  to  be 
but  one  receiver  for  all :  the  court  taking  care  to  protect  and  moffat. 
preserve  the  several  legal  and  equitable  piiorities  (Rule  193.) 
Nor  do  I  see  any  difficulty  in  permitting  such  creditors  to  join 
in  filing  a  bill,  setting  forth  their  several  judgments  and  ail  the 
facts  necessary  to  give  the  court  jurisdiction  as  to  each.  The 
only  matter  of  consequence,  perhaps,  which  could  arise,  if  the 
facts  as  to  one  of  the  judgments  were  denied  and  not  sustained 
by  proof,  might  be  a  dismissal  of  the  bill  as  to  all  the  complain- 
ants. Nevertheless,  I  give  no  opinion  on  this  point.  In  the 
present  case,  the  recovery  of  the  two  judgments  and  the  re- 
turn of  executions  unsatisfied  at  law  are  admitted  or  proved. 

We  now  come  to  the  question  as  to  the  validity  of  the  as? 
sigryment. 

The  minor  objections  raised  against  it  are  founded  upon  the 
clause  allowing  the  assignees  to  retain  a  reasonable  amount  to 
defray  the  expenses  of  a  suit  concerning  the  shares  in  the  North 
American  Coal  Company ;  and  the  expenses  of  prosecuting  ihe 
suit  in  Kentucky.  These  relate  to  parts  of  the  assigned  pro- 
perty ;  and  it  appears  to  have  been  intended,  that,  as  the  as- 
signees were  to  have  all  the  benefit,  therefore  the' trust  property 
in  their  hands  should  be  chargeable  with  the  expenses  of  these 
suits.  There  is,  certainly,  nothing  fatal  to  the  assignment  in 
thus  providing  for  contingencies.  The  suits  might  terminate 
unfavorably ;  and,  as  the  costs  would  be  in  the  nature  of  a 
debt,  it  was  not  unlau  ful  to  provide  for  the  payment  of  these 
expenses, In  order  to  exonerate  the  assignor  personally,  and,  at 
the  same  time,  protect  the  assignees  from  personal  liability,  in 
case  the  suits  should  progress  after  the  making  of  the 'assign- 
ment under  any  express  or  implied  authority  from  them. 

The  next,  and  by  far  the  most  objectionable  features  of  the 
assignment,  are  the  condition  annexed  to  the  creditors  receiving 
a  dividend  from  the  assigned  property  ;  and,  the  power  of  ap» 
pointment  reserved  to  the  assignor. 

]t  is  true,  that,  in  the  event  of  a  non-compliance  on  the  part 
ci  the  creditors,  no  trust  results  to  the  assignor,  aor  is  theve 
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any  provision  marie,  nnt  of  the  property  assigned,  for  the  bene- 
fit of  himself  or  hjs  familv,  until  he  shall  have  received  a  dis- 
charge  from  his  creditors.  In  one  or  the  other  of  these  parti- 
culars, the  case  differs  frcm  those  in  which  assignments  have 
been  adjudged  fraudulent ;  and  it  is  left  to  depend  upon  the 
question,  whether  the  attempt  to  coerce  the  creditors,  as  indi- 
cated by  the  terms  of  the  instrument,  connected  with  the  cir- 
cumstance that  the  property  assigned  would  pay  but  a  small 
part  of  their  debts  and  did  not  include  the  whole  of  the  debt- 
or's estate,  is  sufficient  to  bring  it  wiihin  the  statute,  as  being 
an  act  intended  to  hinder,  delay  or  defraud  the  creditors  of  their 
lawful  suits,  debts  or  demands  ? 

In  Hyslop  v.  Clark,  1 4  Johns.  K.  458,  it  was  one  of  the  ob- 
jections, (amongst  others,  perhaps,  more  glaring)  that  the  debt- 
or attempted  to  coerce  the  creditors  into  an  acceptance  of  his 
terms,  by  offering  to  them  the  benefit  of  the  property  assigned, 
provided  they  would  release  their  debts ;  while,  the  assignors 
reserved  to  themselves,  in  case  of  a  refusal,  the  power  to  dispose 
of  and  give  it  to  such  creditors  as  they  might  prefer  at  some 
future  period.  The  supreme  court  considered  this  was  going 
further  than  the  legitimate  purposes  of  a  voluntary  assignment 
would  justify  ;  and  was  a  power  assumed  by  the  debtor  ovfcr 
the  creditors  which  the  law  would  not  tolerate — although  it 
does  not  appear  to  have  been,  by  any  means,  the  sole  ground 
upon  which  the  assignment  was  held  to  be  void. 

There  is  also  another  distinction  between  Hyslop  v.  Clark 
and  the  present  case,  in  regard  to  the  point  we  are  considering. 
There,  if  any  one  of  the  creditors  refused  to  accede  to  the 
conditions  of  the  assignment,  the  trust  was  to  cease  as  to  all. 
It  is  not  so  in  the  case  before  the  court,  since  it  is  only  the 
shares  of  those  who  decline  the  conditions  of  the  assignment 
upon  which  the  power  of  appointment  is  declared  to  operate: 
for  it  leaves  those  who  choose  to  nccept  the  terms  at  liberty 
to  receive  their  proportions  or  dividends  notwithstanding  the 
refusal  of  others. 

In  Austin  v.  Belf,  20  Johns.  R.  442,  the  assignment  provided, 
that  in  case  any  of  the  creditors  should  not,  within  the  time  limit- 
ed in  tb»  deed  (which  deed  contained  a  release  of  the  assign- 
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ors)  become  parties  to  it,  the  shares  or  proportions  of  those       1832. 
neglecting  or  refusing  to  execute  it  should  be  paid  by  the  trus- 
tee to  the  assignors  themselves.     It  was  held  to  be  a  fraudu- 

°  v. 

lent  assignment:  because,  to  use  the  language  of  Chief  Justice  movvat. 
Spencer,  it  was  not  only  an  attempt  to  coerce  creditors  and 
place  the  property  beyond  their  reachTon  execution,  but  it  was 
a  reserving  of  property  for  the  use  of  the  assignors  which 
ought  to  have  been  devoted  to  the  payment  of  their  debts. 
The  present  case  only  differs  in  this  particular :  instead  of  re- 
serving the  proportions  of  the  refusing  creditors  to  be  paid  to  , 
the  assignor,  the  latter  is  to  exercise  a  power  of  appointment 
over  so  much  of  the  property  and  direct  to  whom,  among  his 
Icna  fide  creditors,  the  same  shall  be  paid  to  the  exclusion  of 
others. 

The  deed  which  came  in  question  in  Staving  v.  Brincker- 
hoff,  5  Johns.  Ch.  K.  829,  contained  a  similar  clause,  declaring 
that  each  creditor  to  whom  payments  should  be  made  upon 
distribution  of  the  trust  property,  should  give  a  full  discharge 
of  their  debts  to  thegrantor.  There  was  no  particular  trust  de- 
clared in  the  event  ol  a  refusal  ;  but  the  deed  contained  a  cove- 
cant,  that  the  trustee  would  account  to  the  grantor  for  the  over- 
plus moneys.  The  chancellor  considered  the  deed  as  void  for 
fraud :  because  it  imposed  a  condition  upon  the  creditors  which, 
he  pronounced,  was  rigorous,  coercive  and  unjust — it  not  ap- 
pearing to  have  been  a  conveyance  of  all  the  debtor's  property, 
but  only  a  specified  part ;  and  also,  because  of  the  trust  which 
necessarilv  resulted  to  the  grant«»r,  if  the  creditors  refused  to 
comply  with  the  terms  of  the  conveyance. 

None  of  these  cases  are  exactly  like  the  one  under  consider- 
ation. The  main  difference  consists  in  ihis  :  instead  of  a  trust, 
either  express  or  implied,  in  favor  ol  the  assignor,  by  which 
the  property  or  its  proceeds  would  come  back  to  him,  in  the 
event  of  the  creditors'  refusal  to  accept  of  it  upon  the  terms 
,  prescribed,  the  assignor,  ip  the  present  assignment,  reserves  to 
himself,  in  such  an  event,  the  power  of  disposing  of  it,  by  *a 
separate  instrument  of  appointment,  among  such  and  so  many 
creditors  as  he  may  designate.  In  other  respects,  it  corres- 
ponds; for  there  is  the  clause  requiring  the  creditors  to  re- 
lease, and  it  locks  up  the  property  in  the  hands  of  the  assignee 
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1883.  beyond  the  reach  of  executions  at  law,  not  only  during  thd 
time  allowed  for  the  creditors  to  qome  in,  but,  indefinitely — 
since  no  time  is  fixed  when  he  should  make  the  new  appoint- 
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Under  these  circumstances,  it  remains  to  be  seen,  whether 
there  are  rules,  established  in  relation  to  assignments  of  this 
description  or  decisions  uhich  I  am  bound  to  regard  as  set- 
tling the  law,  broader  or  of  more  extensive  application  than 
are  to  be  found  in  the  cases  to  which  we  have  adverted. 

The  recent  opinion  of  the  chancellor  in  the  case  of  Wake- 
man  v.  Grover  and  Gunn  is  relied  upon  as  developing  more 
fally  the  principles  which  govern.  The  assignment  there 
classified  the  creditors;  those  in  class  No.  J,  were  first  to 
be  paid  in  full ;  those  named  in  class  No.  2,  who  should, 
within  three  months,  agree  in  writing  under  their  hands  and 
.seals  to  receive,  in  fulJ  discharge  of  their  debts,  such  propor- 
tions thereof  as  could  be  paid  out  of  the  surplus,  after  paying 
the  preferred  creditors,  were  next  to  be  paid ;  and  then,  the 
.residue  was  to  be  applied  to  the  payment  of  the  creditors  nam- 
ed in  class  No.  3,  and  of  all  other  debts  of  the  assignors — with 
power  to  the  assignees  to  compound  with  all  or  any  of  the 
creditors  in  such  manner  and  upon  such  terms  as  they  should 
deem  proper,  but  not  so  as  to  interfere  with  the  order  of  pre- 
ference declared  by  the  assignment. 

It  was  a  question,  upon  the  construction  of  the  instrument, 
Whether  the  creditors  in  the  second  class  who  might  choose 
not  to  accept  its  terms,  would  be  excluded  from  any  participa- 
tion in  the  estate,  or  whether  they  might  not  come  in  as  cre- 
ditors under  the  third  trust  and  possibly  receive  a  dividend. 
The  chancellor  thought,  according  to  the  true  construction, 
Ihey  were  excluded  entirely.  But  whether  so  or  not,  there 
was  a  preference  declared  and  which  the  assignor  had  a  right 
to  give.  However,  in  the  use  and  exercise  of  such  right,  his 
honor  considered,  that  if  the  sole  view  was  to  secure  a  future 
benefit  to  the  debtor  himself,  either  by  obtaining  a  general  dis- 
charge from  his  debts  or  otherwise,  it  was  an  unconscientious 
exercise  of  a  legal  right  And  he  observes :  if,  upon  the  face 
«f  the  assignment,  the  debtor  avows  his  intention  to  make  the 
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benefit,  which  he  may  derive  to  himself,  the  sole  ground  for 
giving  the  preference,  and  thus  compel  the  whole  or  any  por- 
tion of  his  creditors  to  submit  to  his  terms,  such  an  unconscien- 
tious exercise  of  power  ought  not  to  be  sustained  in  a  court  of 
equity.  The  chancellor  did  not,  however,  think  the  case  be- 
fore him  turned  upon  that  point ;  and,  after  referring  to  the 
cases  decided  in  the  courts  of  the  state,  he  evidently  placed  his 
decision  upon  the  broad  ground,  that  the  laws  of  this  state  do 
not  recognize  a  right  on  the  part  of  a  debtor,  being  insolvent,  to 
impose  any  terms  upon  his  creditors  which  would  require  from 
them  an  absolute  discharge  from  all  his  debts,  although  he 
should  fairly  devote  his  property  to  their  use  and  direct  an  equit- 
able or  rateable  distribution  of  it  among  them  ;  and  much  less 
do  they  recognize  the  right,  where  he  singles  out  favorite  credi- 
tors to  be  first  paid  in  full — leaving  others,  from  whom  he  seeks 
a  discharge,  to  receive  a  diminished  proportion  of  their  de- 
mands. Upon  the  effect  of  the  condition  in  the  second  clause, 
as  well  as  for  other  causes,  he  decreed  against  the  assignment. 

An  able  opinion  on  the  same  subject  has  likewise  recently 
been  pronounced  by  Judge  Ware,  of  the. district  court  of 
Maine ;  and  in  which  the  correct  doctrine  is  very  ctearly  and 
forcibly  stated :  George  v.  The  Brig  Watchman,  see  American 
Jurist,  Vol.  8,  p.  284.  There,  an  assignment  of  a  vessel  came 
in  question.  It, was  made  in  trust  for  such  creditors  as  should 
become  parties  and  release  their  debts ;  and,  after  paying  such 
creditors,  in  trust  to  pay  over  the  surplus  to  the  assignor. 

The  learned  judge  examined  all  the  American  cases,  and 
found,  that,  according  to  the  New  York  decisions,  such  a  condi- 
tion rendered  the  assignment  void ;  in  Pennsylvania,  it  had 
been  held  otherwise,  and  in  some  of  the  states,  it  was  still  an 
open  question.  He,  therefore,  referred  to  general  and  ac- 
knowledged principles  of  law  for  the  basis  of  his  decision. 

Those  principles  may  be  summed  up  in  this :  a  convey- 
ance made  for  the  purpose  of  hindering,  delaying  or  defraud- 
ing creditors  in  the  recovery  of  their  debts  is  void  at  common 
law  .as  well  as  by  statute  (which  is  merely  declaratory  or  in 
affirmance  of  the  pre-existing  law,)  and,  any  attempt  on  the 
part  of  the  debtor  to  lock  up  his  property  from  his  creditors  so 
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1882.  that  they  can  never  reach  and  enforce  payment  out  of  it,  ex* 
cept  on  terms  which  he  chooses  to  prescribe,  is  manifeady  an 
effort  to  defraud  them.  In  other  words,  a  conveyance  to  trus- 
tee* which  should  place  the  property  beyond  the  reach  iff  cre- 
ditors for  a  definite  period,  or,  in  effect,  delay  their  remedy 
against  his  estate  for  an  indefinite  period,  unlessthey  acceded 
to  such  terms  in  favor  of  hirrreelf  as  he  jnight  choose  to  dictate, 
or  unless  they  consented  to  accept  less  than  their  whole  debts 
and  give  a  discharge,  wolftd  bo  a  conveyance  made  to  delay 
or  defraud  them.  The  object  is  to  coerce  the  creditor  into  a 
discharge  of  the  debtor  upon  terms  different  from  those  of  the 
contract  and  without  the  debtor's  fulfilling  his  obligations, 

*  The  debtor,*  in  the  language  of  Judge  Ware  u  may  prefer 
u  one  creditor  to  another,  without  assigning  any  other  reason 
a  than  his  own  pleasure ;  and  his  preference  will  be  sustained. 

*  But,  he  cannot  prefer  himself  to  a  creditor,  nor  can  he  com- 

*  pel  a  creditor  to  receive  in  satisfaction  of  his  debt  any  thing 

*  short  of  the  full  amount  due.    Any  act  of  the  debtor,  of  which 

*  this  would  be  the  effect,  if  it  were  carried  into  execution  ac- 
"  cording  to  its  intent,  is  unlawful."  And  upon  these  princi- 
ples, he  held,  in  the  case  before  him,  the  assignment  of  the 
▼easel  to  be  void. 

Judge  Story  took  the  same  view  of; the  law  in  Halsey  v. 
Whitney,  4  Mason.  206,  so  far  as  he  Was*  at  liberty  to  ex- 
antine  it  upon  general  principles ;  but,  feeling  himself  bound 
by  local  decisions,  he  does  not  appear  to  have  acted  upon  this 
doctrine.  It  is,  however,  upon  this Vufe  that' the  several  ad- 
judications  in  our  own  courts,  and  to  which' I  have  referred, 
havte  partially,  if  not  entirely  proceeded — especially  the  late 
one  before  Chancellor  Walworth.  I  am,  consequently,  bound 
to  regard  it  as  the  law  of  the  state  in  relation  to  assignments 
by  an  insolvent  or  failing  debtor. 

In  the  case  of  Armstrong  v.  Byrne,  lately  before  me, 
(see  page  79,  ante)  I  had  occasion  to  apply  these  principles 
to  an  assignment  which  contained  a  condition  requiring  the 
creditors  to  release ;  and  this,  under  the  circumstances,  I  held 
invalidated  the  instrument. 

It  remains  to  be  seen  how  far  the  present  case  is  brought 
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^within  the^scope  of  these  principles ;  and  to  what  extent  the,       188& 
assignment  is  affected  by  them.  *--■■* 

ln'the  first  place :  it  does  not  purport  to  assign  or  convey  Vm 

the  whole  of  the  debtor's  estate  to  the  trustees.  Indeed,  the  moctat. 
fact  is  admitted  it  did  not.  ^Tte  instrument  contains  the  con- 
dition, that,  upon  payment  of  their  dividends,  the  creditors  shall 
execute  a  full  and  complete  release  of  their  demands  against 
the  assignor;  and,  unless  all  the  creditors  aceept  of  the  as* 
signment  in  payment  of  thfei*  debts  within  sixty  days,  the 
shares  or  proportions  of  those  who  shall  not  have  accepted, 
may  be  disposed  of  under  the  power  of  appointment  reserved 
by  the  assignor. 

Now,  this  is  clearly  an  attempt  to  place  the  property  beyond 
the  reach  of  his  creditors,  unless  they  agree  to  acceptof  it  up- 
on the  terms  proposed ;  and  it  is  impossible  not  to  perceive 
how  the  design  of  these  provisions  is  to  induce  the  creditors, 
by  a  species  of  coercion,  to  agree  to  the  debtor's  terms  and  •  • 
discharge  him  from  their  debts,  however  deficient  the  property  > 
may  prove  towards  satisfying  the  amounts  due. 

If  the  creditors  should  all  refuse,  the  effect* of  the  assign- 
ment would  be  to  lock  up  the  property  or  its  proceeds,  if  not 
for  ever,  at  least  for  an  indefinite  period,  even  as  to  those  who 
might  be  favored  by  the  subsequent  appointment.  No  one 
can  be  benefitted  under  the  deed  of  assignment  itself,  without 
complying  with  its  condition.  Each  individual  creditor,  on 
this  account,  must  comply :  for,  otherwise,  the  property  as  to 
him  is  for  ever  locked  up.  He  can  never  reach  it  by  execu- 
tion ;  and,  with  respect  to  the  disposition  of  the  proceeds,  u| 
the  event  of  a  non-compliance,  no  particular  creditor  can  be 
certain  of  the  property's  being  applied  to  the  payment  of  any  >  ,• 
part  of  his  debt :  the  debtor  having  the  sole  power  to  direct  to 
whom,  among  all  his,  creditors,  to  how  many,  and  in  what  pro- 
portion the  proceeds  shall  be  paid. 

Besides — the  time  for  exercising  the  power  of  appointment, 
by  which  some  of  the  creditors  may  be  benefited,  is  indefinite* 
The  deed  or  instrument  appointing  the  creditors  wfco,V* 
to  be  thus  benefited,  may  be  executed  before  the  expifflfoof 
sixty  days,  although  it  cannot  take  effect  until  such  time  hpe 
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188X  elapsed,  unless  it  is  sooner  ascertained  that  all  the  creditor* 
refuse.  But,  the  assignor  is  at  liberty  to  defer  the  appoint- 
ment for  any  length  of  time  after  the  sixty  days.  Nay  more, 
XOKTAT,  i*e  i*  B°t  obliged,  by  any  thing  contained  in  the  assignment,  to 
make  the  appointment  at  all.  He  might  neglect  it  altogether  ; 
and  there  would  be  no  way  of  compelling  him  to  do  it,  either 
on  behalf  of  the  assignees  or  the  creditors.  It  is  not  a  matter 
of  covenant  on  his  part,  but  merely  a  power  or  privilege  re- 
served to  himself;  and  until  he  chooses  to  exercise  it,  the  pro- 
perty remains  locked  up,  by  thfe  assignment,  beyond  the  reach 
of  any  execution  at  law.  The  creditors,  by  this,  are  hindered 
and  delayed  in  their  legal  rights  and  remedies ;  and  the  assign- 
ment is  consequently  void. 

I  do  not  wish  to  be  understood  as  saying,  that  the  law  will 
not,  in  any  case  or  under  any  circumstances,  permit  the  debtor 
to  hold  out,  in  an  assignment,  an  inducement  to  the  creditors 
to  accept  of  his  property  and  give  him  a  discharge.  So  long 
as  it  allows  of  preferences ;  there  may  be  no  objection  that  the 
honest  but  unfortunate  debtor,  while  he  fairly  devotes  the 
whole  of  his  property  to  the  benefit  of  his  creditors,  should 
provide  that  all  those  who,  within  a  reasonable  time,  agree  to 
accept  their  amounts  in  full  and  give  a  discharge,  be  first  paid, 
leaving  those  to  be  postponed,  who  do  not  choose  to  come  in 
and  release,  with  a  liberty  to  receive  their  rateabje  proportions 
of  the  regaining  property  and  hold  their  claims  against  him 
unimpaired  for  the  balance  of  their  debts.  Such  a  provision 
in  an  assignment  may  be  regarded  as  a  mode  of  giving  a  law- 
ful preference  merely  and  not  as  an  attempt  at  coercion  for 
the  sole  purpose  of  benefiting  himself:  for,  at  all  events,  he 
thus  appropriates  the  property  to  the  creditors  and  reserves 
no  future  controul,  disposition  or  resulting  interest  to  himsclt 
Perhaps  such  a  provision  may  be  regarded  in  the  light  of  a 
composition  offered  to  the  creditors,  which  any  one  of  them 
would  be  at  liberty  to  reject,  without  prejudice  to  his  legal 
and  equitable  rights  and  remedies  against  the  debtor  or  his 
future  estate.    But  the  present  is  not  such  a  case. 

I  have  thus  far  considered  the  assignment  by  itself,  with- 
out ieler*ftoe  to  the  subsequent  deed  of  appointment    Thi 
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tomplainauts  executions  were  in  the  hands  of  the  Sheriff  when 
the  latter  instrument  was  executed.  This  took  place  one  or 
two  days  before  the  return  day  ;  and,  of  course,  before  their 
right  to  file  a  bill  accrued.  It  is  contended,  that  the  particu-  koffat. 
lar  creditors,  in  whose  favor  it  was  made,  have  acquired  rights 
which  cannot  be  disturbed.  But,  the  difficulty  is,  how  to  up-, 
hold  and  give  effect  to  the  appointment,  if  the  assignment  it- 
self is  void  ?  The  trusts  are  created  in  the  latter,  and,  under 
them,  the  assignees  and  these  creditors,  as  cestui*  que.  trust, 
derive  title ;  while,  the  deed  of  appointment  is  intended  to  carry 
these  trusts  into  effect.  It  is  true,  that  this  appointment  gives 
rights  to  these  creditors  more  extensive  thnn  they  before  in- 
dividually possessed ;  but,  still,  they  are  rights  founded  upon 
and  connecied  with  the  assignment  and  without  which  they 
cannot  exist — and,  if  that  instrument  is  against  law  and  void  as 
to  any  of  the  creditors,  it  is  void  in  toto.  Such  is  the  princi- 
ple of  all  the  cases*  The  deed  of  appointment*  cannot  be  sup- 
ported or  carried  into  effect,  while  the  assignment  is  to  be  set 
aside;  nor  cat  it  help  to  make  that  good  which  was  created 
in  fraud  of  the  law  and  agiinst  ihe  rights  of  the  creditors. 

AnothiT  consideration  arises  as  to  the  effect  which  a  decree 
Would  have,  if  one  were  now  to  be  made  which  should  set 
aside  the  assignment. 

Are  there  any  creditors  who,  by  agreeing  to  accept  its  pro- 
visions before  the  filing  of  the  bill,  have-  acquired  a  privilege 
to  an  amount  equal  to  what  would  be  their  dividends?  It  ap- 
pears, that  several  creditors  agreed  in  writing,  before  the  com- 
plainants filed  their  bill,  to  come  in  under  the  assignment  and 
release  the  assignor.  Still,  none  of  them  have  executed  any 
release — not  even  those  few  who  are  named  in  the  deed  of 
appointment.  They  h:ive,  consequently,  all  their  original 
rights  and  remedies  unimpaired  against  the  debtor  and  his  pro- 
perty ;  and  the  latter  of  which  still  remains  as  his,  in  the  hands 
of  the  assignees.  The  title  has  never  beon  fairly  changed; 
and,  if  two  or  three  of  the  creditors  have  now,  by  their  legal 
diligence,  obtained  liens,  and  are  entit  ed  to  be  satisfied  their 
debts  in  full  to  the  prejudi6e  of  others,  it  is  because  the  law 
aid*  those  who  are  vigilant. 
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1832.  As  the  assignees  have  made  no  distribution,  nor  paid  over 

^^^^       anv  part  of  the  proceeds  of  the  assigned  property  to  the  as- 

MERRI1T 

p  scnting  creditors,  they  will  be  pr»»tectcd  in  accounting  for  and 

blackwell.  paying  over  the  same  to  a  receiver;  and  also,  in  holding  the 

same  themselves,  as  receivers,  in  case  they  should  be  appoint- 
ed under  the  order  of  this  court. 

The  result  of  my  opinion  is,  that  the  assignment  is  invalid, 
and  the  property  is  still  to  be  regarded  as  belonging  to  the  as- 
signor. As  the  complainants  have  acquired  a  lien  to  the 
amount  of  their  judgments,  they  are  entitled  to  have  a  receiver 
appointed  and  to  be  paid  out  of  the  assets. 


MsnsiTT  and  another  vs.  Blackwell  and  anotherv 


Where  a  defendant  conforms  to  the  191st  rale,  and  consents  to  be  person- 
ally examined,  the  complainant  cannot  compel  an  anajrer,  although  he 
may  have  entered  an  order  requiring  the  defendant  to  answer  or  be 
attached. 


October  23, 
1832. 

Practice. 
Compelling 
answer. 


Tnrs  was  a  bill  to  reach  property  and  choses  in  action  after 
the  return  of  a  writ  of  fieri  facias  at  law,  nulla  bona.  The  de- 
fendant, Jacob  Blackwell,  appeared  by  solicitor ;  and  a  copy 
of  the  bill  was  served,  with  notice  of  an  order  being  entered 
requiring  him  to  answer  within  forty  days  or  be  attached. 
He  gave  a  consent  to  be  examined  personally  pursuant  to  the 
191st  rule  of  the  ctfurt.  'I  he  complainant,  considering  he 
would  be  better  off  by  compelling  an  answer  and  being  desi- 
rous of  saving  the  trouble  attendant  upon  protracted  examina- 
tions in  the  master's  office,  insisted  upon  his  right  to  such  an- 
swer, notwithstanding  the  consent.  It  was  agreed  to,  by  the 
solicitors  for  both  parties,  to  submit  the  point,  in  the  shape  of 
a  motion  for  attachment  for  not  answering,  but  without  requir- 
ing costs. 
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The  Vice-Chancellor.  I  consider  the  defendant,  Jacob 
Blackwell,  cannot  be  compelled  to  put  in  an  answer.  He  has 
conformed  to  the  provisions  of  the  191st  rule;  and  by  doing 
so,  admits  he  has  property.  The  complainant,  consequently, 
can  take  the  bill  pro  confesso  and  have  a  receiver  appointed  to 
take  charge  of  it ;  and  the  defendant  can  be  put  to  as  severe 
a  scrutiny  before  a  master  as  in  answering.  Motion  denied. 
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October  23. 


Champun  and  others  vs.  Laytin  and  others. 


Laytin  and  oihers  vs.  Ciiamplin  and  others 


A  contract  entered  into  under  a  mutual  misconception  of  legal  rights, 
amounting  to  a  mistake  of  law  in  the  contracting  parties,  by  which  the 
object  of  it  cannot  be  accomplished,  is  ad  liable  to  be  set  aside  or  re- 
scinded as  a  contract  (bunded  in  mistake  of  matters  of  fact. 


The  bill  in  the  first  cause  was  brought  for  foreclosure  and   ^°\^  *** 
a  sale  ;  and  for  a  decree  over  against  Laytin,  the  mortgagor, 


for  any  deficiency. 

The  second  suit  was  upon  a  cross  bill,'  filed  by  the  mortga- 
gor, to  have  the  mortgage  delivered  up  and  cancelled  ;  as  well 
as  for  a  return  of  the  money  paid  by  him  on  account  of  tho. 
purchase  of  the  mortgaged  premises,  at  the  time  he  gave  the 
mortgage  for  the  balance. 

In  the  first  instance,  the^  defendants  therein  interposed  a  plea ; 
but  this  had  been  overruled.  They  then  answered  ;  and  both 
causes  were  heard  together  upon  pleadings  and  proofs. 

On  the  twenty-fourth  day  of  January,  one  thousand  eight 
hundred  and  twenty-eight,  the  complainants  in  the  first  suit, 
(defendants  in  the  second)  as  executors  and  trustees  of  tho 
estate  of  Elizabeth  Depeybtcr,  deceased,  and  under  a  power 
contained  in  her  v ill,  offered  for  sale,  by  auction,  six  lots  of 
ground  in  the  city  of  New-York,  belonging  to  her  estate :  three 
of  the  lots  were  represented  on  a  map  exhibited  at  the  time  of 


Vendor  and 
Purchaser. 
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sale  as  fron'inor  ov  B>*i.<t;l\rav  L»  wrr.  Fourth  find ^i.t't  S!rey% 
and  the  remaining  three  as  a  fjuining  the  rear  an*l  fronting  on 
Mercer  Street. 

William  Laytin  became  the  purchaser  of  two  of  the  lots, 
at  the  sums  of  three  thousand  dollars  and  one  thousand  three 
hundred  dollars.  One  of  the  lots  fronted  on  Broadway  and 
the  other  was  immediately  in  the  rear.  He  paid  one  half  of 
the  purchase  money  ;  and  gave  his  two  bonds  and  the  mort? 
gages  in  question,  upon  the  two  lots,  for  securing  the  residue. 

The  conveyances  executed  by  the  executors  to  Lay  tin,  the 
purchaser,  stated,  by  way  of  recital,  that  Mrs.  1  *epeyster,in  her 
life  time,  and  at  the  period  of  her  decease,  was  seized  in  foe  of 
the  lots.  -The  deeds  purported,  to  grant  and  convey  the  same 
in  fee,  with  all  the  estate,  right,  title  and  interest  which  Mrs* 
Depeyster  had  at  the  time  of  her  death,  and  which  the  execu- 
tors, as  grantors,  then  had  by  virtue  of  her  will,  as  otherwise. 
Each  conveyance  contained  a  covenant,  that  the  executors 
"  had  not  done,  committed  or  suffered  any  act,  matter  or  thing 
*'  whatsoever  whereby  to  charge  or  encumber  the  premises 
**  thereby  granted  or  any  pan  thereof  in  title,  estate  or  other-* 
•*  wise  howsoever/* 

The  two  lots  thus  sold  and  conveyed,  were  situated  within 
the  present  bounds  of  Fifth  Street,  and  extending  from  broad- 
way  to  Mercer  Street.  This  street  (Fifth  Street)  was  not 
laid  down  on  the  general  map  of  the  city  which  had  been  made 
and  published  by  the  commissioners  under  the  act  of  the  Legis- 
lature in  one  thousand  eight  hundred  and  seven  ;  nor  was  such 
street  delineated  on  the  map  exhibited  at  the  auction  when 
these  lots  were  sold.  It  appeared,  however,  that  the  corpora* 
tion  of  the  city  of  New  York  caused  a  map  to  be  made,  which 
was  kept  in  the  office  of  the  Street  Commissioner,  whereon 
Fifth  Street  was  laid  down  as  a  contemplated  street ;  and, 
that  in  the  year  one  thousand  eight  hundred  and  twenty-one, 
the  executors  and  trustees  of  Mrs.  Depeyster's  estate,  with  a 
view  to  a  sale  of  some  portion  of  it,  procured  a  map  to  be 
made  of  the  same,  laving  out  the  property  in  lots  and  number- 
ing them.  On  this  plan,  Fifth  Street  was  also  delineated  as  an 
intended  street,  in  the  same  manner  as  on  the  map  in  the  Street 
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***•  ..., .,,' ...J  ,  /  ;',  ,7^:(       Y>\  the  one  thus  procured  to  be  made        IST2. 

i»\   Uk:  cxi-i'utors,  and  with  express  reference  t<»  it,  they  sola 

sMine  lots  in  the  month  of  January  one  thousand  right  hundred 

and  twenty.     Among  them  were  three,  purchased  by   Mr.      laytin. 

Whittemore.     One  of  them  was  desciil»cd  in  the  deed  which 

the  executors  executed  to  him  as  bounded  North-easterly  by 

»  Fifth  Street." 

In  the  summer  of  one  thousand  eight  hundred  and  twenty- 
nine,  the  corporation  of  the  city  of  New  York  caused  proceed- 
ings to  be  instituted  for  the  purpose  of  opening  the  part  of 
Fifth  Street  which  comprised  the,  lots  in  question.  The  exe- 
cutors had  remonstrated  against  it.  Notwithstanding,  com- 
missioners of  estimate  and  assessment  were  appointed.  The 
circumstance  of  making  the  map  with  the  street  laid  down 
upon  it,  the  fact  of  the  executors  having  sold  by  it,  and  the 
mention  of  the  street  in  the  conveyance  to  Whittemore,  were 
urged  before  the  commissioners,  by  persons  interested  in  the 
opening,  as  evidence  of  a  perpetual  right  of  way  over  the  land 
required  for  the  street;  and,  althoughit  was  opposed  by  the 
executors  and  by  Laytin,  yet  the  commissioners,  considering 
such  a  right  of  way  to  have  been  created  and  that  Laytii.'s  title 
was  subject  to  the  easement  of  a  way  which,rendered  the  lots 
of  nominal  value  only,  awarded  to  him  five  dollars  for  the  loss 
or  damage  which  he  would  sustain  in  consequence  of  relin- 
quishing his  title  and  interest  in  the  two  lots.  Their  report 
was  subsequently  confirmed  by  the  judges  of  the  supreme 
/court,  after  a  hearing  before  them  upon  objections  duly  taken, 

Mr.  Henry  W.  Warner,  for  the  executors, 

Mr.  F.  B.  Cutting,  for  Laytin. 

Thk  Vice-chancellor.  The  decision  of  the  Supreme 
Court,  upon  the  report  of  the  commissioners  of  estimate  and 
assessment  in  relation  to  the  opening  of  Fifth  Street,  stands 
unreversed ;  and  the  whole  title  and  ownership  of  Laytin,  as 
grantee  of  the  complainants  in  the  first  suit,  and  as  their  mort- 
gagor for  half  of  the  purchase  money,  became  extinguished. 
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1832.  All  this  was  known  to  the  executors  at  the  time  they  filed 

their  bill ;  and,  the  propriety  of  resorting  to  this  court  for  a 
decree  of  foreclosure  and  sale  may  well  be  questioned:  sinre, 
IiAVTin.  nothing  remains  to  be  sold  towards  satisfying  the  mort#a,i:c, 
and  an  action  at  law  upon  the  bonds  would  have  been  as  bene- 
ficial as  a  decree  over  against  the  mortgagor.  It  is  a  matter, 
however,  of  equitable  jurisdiction.  The  court  is  bound  to  take 
notice  of  the  case  ;  and  can  make  a  decree  in  personam,  unless 
the  defence  which  is  set  up  or  the  equities  presented  by  the 
cross  bill  require  a  different  decision. 

The  grounds  of  defence  to  the  original  bill  and  of  relief  upon 
the  cross  bill  are,  virtually,  the  same  and  depend  upon  these 
considerations :  whether  there  be  any  thing  amounting  to  fraud 
in  the  conduct  of  the  executors  in  selling.or  conveying  the  lots 
in  question,  or  such  a  mistake  or  surprise  as  entitles  the  pur- 
chaser to  have  the  contract  rescinded,  or  such  a  breach  of  the 
covenant  (contained  in  the  deed  itself,)  against  the  grantor's 
own  acts  as  this  court  can  lay  hold  of  by  way  of  granting  relief? 

On  a  former  occasion,  when  I  considered  the  plea  of  no 
eviction,  which  was  interposed  to  the  cross  bill,  I  was  led  to 
remark,  that  there  appeared  to  be  no  sufficient  reason  for  im- 
puting actual  or  intentional  fraud  to  the  executors ;  and,  after 
examining*  the  case  more  at  large,  upon  the  testimony  now  be- 
fore me,  I  am  still  of  the  same  opinion.  Representations  were 
made  and  expectations  held  out,  in  order  to  induce  the  buyers 
to  complete  their  purchases ;  and  which  have  proved  delusive. 
Still,  I  have  no  doubt  they  were  made  in  good  faith  and  upon 
grounds  which  Mr.  Herring,  the  acting  executor  in  making 
the  sales,  deemed,  at  the  time,  to  be  tenable.  Ror  does  he 
appear  to  have  wilfully  suppressed  any  fact  which  was  mate- 
rial to  be  known  in  relation  to  the  condition  or  value  of  the 
property,  as  the  law,  from  the  decision  of  the  Merc  r  &rret 
Case,  4  Cow.  542,  was  thea  understood  ;  and  which,  at  that 
time,  was  the  only  decision  that  had  a  bearing  upon  the  sub- 
ject. The  opinions,  which  varied,  and,  at  length  overruled  it, 
are  all  subsequent  to  the  month  of  January  one  thousand  eight 
hundred  and  twenty-eight.  Fraud  is,  therefore,  in  my  opinion, 
entirely  out  of  the  question,  as  respects  the  manner  of  selling 
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the  property,  or.  in  relation  to  ihe  consummation  of  the  sales       1832. 
by  ihe  execution  of  conveyances  and  taking  mortgages. 

Thci  question  of  mistake  is  one  deserving  of  more  considera- 
tion. 

it  is  necessary  to  ascertain,  how  far  a  mistake  has  hap- 
pened ?■  whether  it  is  mutual  or  confined  to  one  party  ?  then, 
its  character — whether  it  be  a  mistake  of  fact  or  of  law  ?  and, 
its  effect  upon  the  contract  ? 

When  the  executors  proceeded  to  sell  and  convey  the  lots 
in  question,  there  was  no  mi-take  on  their  part  about  the  facts 
which  were  afterwards  taken  advantage  of  in  order  to  diminish 
the  value  of  the  property:  for,  they  had  made  a  map  with  re- 
ference to  Fifth  Street,  and  sold  lots  by  such  map  in  the  year 
one  thousand  eight  hundred  and  twenty-two ;  and,  the  con- 
veyance to  Whittcmore,  describing  the  land  from  Broadway  to 
Mercer  Street  as  boundeo^n  one  side  by  Fifth  Street,  was  their 
own  act.  With  a  knowledge  of  what  they  had  thus  done,  they 
sold  to  Laytin — not  the  naked  fee  of  the  land,  subject  to  the 
use  of  others,  but  the  whole  beneficial  ownership  in  as  ample  & 
manner  as  it  was  owned  by  Mrs.  Depeyster  at  the  time  of  her 
death  ;  and  this  too,  for  all  the  purposes  of  occupancy  and  im- 
provement as  building  lots,  and  for  prices  corresponding  with 
such  objects. 

Jn  these  views  of  the  sale,  however,  they  were  mistaken. 
Still,  it  was  a  mistake  of  law  (as  it  was  afterwards  expounded) ; 
ani  not  a  mistake  of  fact.  They  had  fallen  into  an  error 
with  respect  to  the  legal  construction  and  effect  of  their  pre- 
vious acts,  especially  in  the  Whittemore  deed,  under  which  it 
was  determined  they  had  impliedly  granted  a  right  of  way 
over  the  land  sold  to  Laytin — and  the  consequence  of  whic  h 
(though  unforeseen)  was  to  deprive  him  of  the  almost  entire 
beneficial  ownership  in  the  land. 

Such  was  the  nature  of  the  error  or  mistake  on  their  part 
in  selling  the  property  lying  within  the  bounds  of  the  street. 

Now,  as  to  the  purchaser.  It  appears  from  the  testimony, 
that,  although  at  the  time  of  the  sale  he  may  have  been  igno- 
rant of  any  map  being  made  with  Fifth  Street  delineated  upon 
it,  or  of  any  street  or  contemplated  way  over  the  land  he  was 
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buying,  yet,  before  the  purchase  was  completed,  he  Was  fully 
apprised  of  these  facts.  His  solicitor,  while  examining  the  title 
and  ascertaining  the  true  position  of  the  lots,  was  shown  the 
map  on  which  Fifth  Street  was  laid  down ;  but,  at  the  same 
time,  he  was  verbally  assured  by  Mr.  Herring,  that  the  street 
never  would  be  opened,  or,  if  opened,  the  owner  would  be  paid 
the  full  value  of  the  lots.  Under  these  circumstances  and  with 
a  knowledge  of  the  lots  being  situated  within  the  space  desig- 
nated for  a  street,  if  ever  the  same  should  be  required,  he  de- 
termine^ to  complete  the  purchase.  He  also  had  notice  of 
the  Whittemore  deed.  In  his  searches,  it  was  found  on  re- 
cord ;  and  a  reference  was  made  to  it  for  the  purpose,  at  least, 
of  ascertaining  it  did  not  include  ihe  lots  proposed  to  be  con- 
veyed to  Laytin.  Whether  the  solicitor  examined  the  record, 
so  far  as  to  be  actually  informed  of  the  fact  that  Whittemore's 
lot  (in  its  description)  bounded  on  Fifth  Street,  does  not  dis- 
tinctly appear;  but  I  think  enough  is  shown  to  warrant  such 
a  conclusion,  as  also,  that  he  is  fairly  chargeable  with  notice 
of  the  whole  contents  of  the  deed. 

He  is,  then,  to  be  regarded  as  accepting  a  conveyance, 
paying  a  portion  of  the  purchase  money,  and  giving  his  bonds 
and  mortgages  for  the  balance,  with  as  full  a  knowledge  of  the 
facts  as  the  executors  possessed.  So,  this  mistake  on  his  part 
is  precisely  of  the  same  character  as  the  error  of  the  vendors. 

The  parties,  then,  may  be  placed  upon  the  same  footing  with 
respect  to  the  mistake  into  which  they  have  both  fallen ;  a 
mistake  as  to  the  law  resulting  from  the  previous  acts  of  the 
executors,  which,  at  the  time  of  effecting  the  sale,  had  a  most 
Important,  though  unforeseen  bearing  upon  the  property  in 
question. 

Does  this  afford  any  ground  for  equitable  relief  to  the  pur- 
chaser against  his  contract  ? 

As  a  general  rule,  this  court  does  not  relieve  upon  the 
ground  of  a  mistake  in  matters  of  law:  because,  every  man 
is  presumed  to  have  a  knowledge  of  it ;  and  the  maxim 
"ignorantia  juris  non  excusat"  is  observed  in  equity  ns  well 
as  in  courts  of  law.  Yet,  there  are  cases  in  which  this  court 
will  interfere  upon  the  ground  of  such  mistake  in  order  to 
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relieve  a  party  from  the  effect  of  his  contract.  As,  for  in-  1832, 
stance,  if  one  is  ignorant  of  a  matter  of  law  involved  in  the  ^—v^/ 
transaction,  and  another,  knowing  him  to  !>e  so,  takes  advan-  CIIA>||,u»r 
tagu  of  such  circumstance  to  make  the  contract ;  here  the  couii 
vill  relieve,  althqugh,  perhaps,  mure  pro|ierly  on  account  of 
fraud  in  the  one  party,  than  of  ignorance  of  law  in  the  other. 
So,  if  both  parties  should  be  ignorant  of  a  mutter  of  law  and 
should  enter  into  a  contract  for  a  particular  object,  th<;  result 
whereof  would,  by  law,  be  different  from  what  they  mutually 
intended:  here,  on  account  of  the  surprise  or  immediate  result 
of  the  mistake  of  t»oth,  there  can  be  no  good  reason  why  the 
court  should  not  interfere  in  order  to  prevent  the  enforcement 
of  the  contract  and  relieve  from  the  unex[n*cted  consequences 
of  it.  To  refuse,  would  be  to  permit  one  party  to  take  an  un- 
conscientious advantage  of  the  other,  and  to  derive  a  benefit 
from  a  contract  which  neither  of  them  intended  it  should  pro- 
duce. 

In  Hunt  v.  Rousmnninre,  I.  Peters  1.,  the  Supreme  Court  of 
the  United  States,  in  refusing  to  reform  an  instrument  on  the 
ground  of  mistake  from  ignorance  of  law,  were  particular  to 
say,  they  did  not  mean  to  lay  it  down  as  a  rule  that  in  no 
case  will  a  court  of  equity  relieve  against  a  plain  mistake 
arising  from  ignorance  of  law.  On  the  first  occasion 
when  that  case  was  before  them  (8.  Whe<dony  174 )  they 
emphatically  expressed  an  unwillingness  to  go  the  length 
of  saying,  that  where  the  effect  of  an  instrument  is  acknow- 
ledged to  have  been  entirely  misunderstood  by  both  parties, 
jl  court  of  equity  was  incapable  of  affording  relief.  If  th  s  case 
is  not  an  authority  establishing  the  doctrine,  it  is  very  far  from 
being  a  decision  against  it;  and  I  must  examine  other  cases 
to  see  how  far  the  court  of  chancery  has  gone  in  extending 
relief  upon  this  ground. 

Perhaps  there  may  be  some  difficulty  in  reconciling  all  the 
cases  to  be  found  in  the  book*  which  have  a  bearing  U|M>n  this 
point  Three  cases  are  noticed  by  Judge  Washington;  and 
there  are  several  which  he  appears  not  to  have  observed. 

The  first  I  shall  mention  is  Sing/tan  v.  Bingham,  1  Ves* 
sscn.  127.    There,  a  bill  was  filed  to  have  purchase  money 
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1832.  refunded,  which  the  plaintiff  had  paid  upon  the  sale  and  con- 
veyance to  him  of  an  estate  that  afterwards  appeared  to  have 
been  the  plaintiff's  own  property.  From  the  report  of 
laytik.  the  case  and  the  statement  in  Belt's  supplement,  70,  the  fact 
was,  that  the  plaintiff  had  made  the  purc)iase  through  igno- 
rance of  the  law  as  to  his  own  title.  The  answer  set  up,  that 
it  was  his  own  fault  and  he  should  have  been  better  advised 
before  he  parted  with  his  money,  for  all  purchases  are  to  be 
at  the  peril  of  the  purchaser,  unless  he  secures  himself  by  cove- 
nants. It  was,  however,  decreed  for  the  plaintiff:  because, 
although  no  fraud  appeared  and  the  defendant  apprehended 
he  had  a  right  to  sell,  still,  there  was  such  a  plain  mistake  as 
the  court  was  warranted  in  relieving  against.  This  case  ap- 
pears to  me  to  have  an  important  bearing  upon  the  present  one. 
In  StapyUon  v.  Scott,  13,  Vet.  425,  the  Lord  Chancellor,  in 
adverting  to  the  effect  of  a  mistake  of  both  parties  upon  the 
contract,  observed,  that  it  avoids  the  contract  at  law  as  well 
as  here ;  and,  in  reference  to  the  circumstances  before  him,  re- 
marked :  M  If  the  executors  believed  they  had  authority  to  sell 
"  and  intended  to  sell,  and  the  plaintiff  to  buy  the  premises,  he 
"  should  hold  it  no  contract  at  law  and  much  less  in  thia  court 
"  Where  the  purchaser's  inducement  to  the  contract  depends 
"  upon  a  mistake  of  his  own,  to  which  he  is  not  led  by  the  ven- 
*  dor,  whether  that  avoids  the  contract  ia  a  very  different  con- 
"  sideration."  The  mistake  which  called  forth  these  observa- 
tions, was,  probably,  one  of  fact ;  and  the  remarks  may,  on  that 
account,  not  be  considered  as  strictly  applicable. 

But  the  next  case  appears  to  be  a  direct  authority,  that, 
where  an  agreement  is  entered  ifto  and  consummated,  the  effect 
of  which,  as  a  matter  of  legal  cftligation,  is  not  understood  by 
the  parties,  there,  upon  the  ground  of  mistake  and  surprise 
upon  both,  though  there  be  no  fraud,  the  contract  will  be  re- 
scinded. I  refer  to  WiUan  v.  WiUarty  1 6r  Yet.  72.  An  agreement 
had  been  made  for  a  lease ;  and  one  was  executed  in  pursu- 
ance of  it,-  with  covenants  of  renewal  upon  certain  specified 
terms.  The  bill  was  filed  to  have  it  set  aside  or  delivered  up. 
Lord  Eldon,  upon  the  ground,  that  it  was  impossible  the  par- 
ties could  have  understood  the  effect  of  the  covenants  of  re- 
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newal  and  because  the  circumstances  themselves  were  proofs       1332. 
of  their  not  understanding  them  and  inasmuch  as  it  was  a  mat- 
ter of  surprise  upon  both,  therefore  his  lordship  decreed,  the 
agreement  should  be  rescinded  and  the  lease  given  up  and      la  vim 
cancelled. 

I  think  these  cases  are  sufficient  to  establish  the  correctness 
of  the  position,  that  a  contract,  entered  into  under  a  mutual 
misconception  of  legal  rights,  amounting  to  a  mistake  of  law 
in  both  the  contracting  parties,  by  which  the  object  and  end 
of  their  contract,  according  to  its  intent  and  meaning,  cannot 
be  accomplished,  is  as  liable  to  be  set  aside  or  rescinded  as  a 
contract  founded  in  mistake  of  matters  of  fact.  This  court 
has  the  same  power  to  grant  relief  in  the  one  as  in  the  other. 

The  case  I  am  considering  is  clearly  of  this  description. 
The  facts  were  understood ;  but  the  law  was  not :  both  par- 
ties were  .alike  mistaken.  The  vendors  supposed  they  could 
give  a  title  which  would  confer  a  beneficial  ownership  in  the 
land.  This  was  their  object ;  and  the  purchaser  calculated 
upon  receiving  a  title  which  would  vest  him  with  an  estate 
and  interest  for  all  useful  purposes  commensurate  with  the 
prices  which  he  agreed  to  pay.  In  this  they  were  both  dis- 
appointed. The  law  did  not  admit  of  it.  The  vendors  had 
previously  deprived  themselves  of  the  power  to  confer  such 
an  ownership.  The  adjudication  upon  the  point,  pronounced 
in  relation  to  these  parties  and  upon  the  effect  of  the  deed 
which  they  had  given,  is  conclusive. 

The  contract,  therefore,  fails  of  its  object ;  and  it  is  but  right 
and  just  it  should  be  rescinded. 

In  Hitchcock  v.  Giddings,  4,  Price,  135,  the  court  of  ex- 
chequer decided,  that  where  a  vendor,  through  ignorance  and 
mistake,  agreed  to  sell  property  in  which  he  had  no  interest 
at  the  time  of  sale,  the  contract  should  be  rescinded  and 
a  bond  given  for  the  purchase  money  cancelled  and  the  in- 
terest which  had  been  paid  upon  it  refunded.  I  am  at  a  loss 
to  see  how  I  can  do  less  in  the  present  case*.    . 

If  this  conclusion  be  a  correct  one  and  the  parties  are  to  be 
put  in  the  same  condition  in  which  they  would  have  been  if 
the  contract  had  never  been  made,  it  then  becomes  unneces- 
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sary  to  examine  the  effect  of  the  covenant  in  the  deed,  or  to  say 
whether  the  purchaser  can  have  any  benefit  from  it  in  this 
court.  These  questions  have  givvn  rise  to  much  discussion: 
and  to  the  examination  of  >everal  cases  in  our  own  courts,  in 
order  to  show  there  ran  be  no  relief  in  equity  under  the  cove- 
nants, without  an  eviction  by  title  paramount,  which  has  not 
happened  ;  and  that,  for  the  same  reason,  a  failure  of  considera- 
tion for  the  want  of  title  affords  no  ground  for  equitable  relied  * 

Whether,  in  these  respects,  it  can  be  distinguished  from 
Bumpus  v.  Plainer,  I  /.  C.  R  '4Vi,  Ahbot  v.  Allen,  2.  lb.  519, 
Che.stermun  v.  Gardiner,  5.  lb.  20,  or  Gouvt  rn*ur  v.  EImeadorff 
lb.  79,  I  shall  not  now  inquire.  On  the  other  ground,  I  think 
the  purchaser  abundantly  entitled  to  the  aid  of  this  court.  The 
case  of  Lyon  v.  Richmond,  1  J.  C  R.  51,  has  been  much  relied 
upon  to  show  he  is  not  entitled  to  relief  even  upon  this  ground. 
Without  impugning  the  general  doctrine  as  there  stated,  which 
is  undoubtedly  correct,  it  is  sufficient  to  observe  that  the  pecu- 
liar  circumstances,  as  already  shown,  distinguishes  the  present 
case  and  takes  it  out  of  the  general  rule. 

Several  other  facts  might  be  mentioned,  to  strengthen  the 
equity  of  this  case  on  the  part  of  Lay  tin.  the  purchaser ;  and 
lessen  the  presumed  rights  of  the  executors :  for  instance,  the 
inducements  held  out  to  him  to  complete  hi*  purchase  by  the 
verbal  assurance  of  Mr.  Herring,  that  Fifth  Street  would 
never  be  opened,  and  if  opened,  the- lots  would  be  paid  for  to 
their  full  value.  He  had  a  right  to  repose  upon  this  assurance ; 
and  if,  in  other  respects,  the  equities  happen  to  be  equaJt  this 
circumstance  might  help  to  turn  the  scale.  Id  consequence  of 
designating  the  street  in  the  year  one  thousand  eight  bundled 
and  twenty  two,  the  executors  sold  the,  lots  to  Whittenoore 
and  others  to  better  advantage  than  they  otherwise  would 
have  done.  This  is  proved.  Having  benefitted  the  estate  by 
such  operation,  they  have  not  now  the  same  right  to  complain 
of  the  hardship  which  that  measure  alone  has  brought  upon 
them. 

Upon  the  whole,  I  am  satisfied  the  loss  must  be  borne  by 
the  estate.  I  shall  dismiss  the  bill  in  the  first  suit;  and  with 
costs :  considering  it  to  have  been  unnecessarily  filed.    As  an 
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the  suit  upon  the  cross  bill,  I  shall  decree  the  bonds  and  moit-  1832. 

gage*  to  be  given  up  and  cancelled.     The  portion  of  the  pur-  v— v— '     , 

chase  monev   which  was  paid,  is  to  be  refunded,  with  interest ;  E     E 
the  purchaser  is  to  allow  for  the  small  amount  awarded  to  him 
by  the  commissioners;   and  neither  party  is  to  have  costs 
against  the  other. 


v. 

TITUS. 


Gouverxeur  and  others  vs.  Titus,  administratrix. 


An  error  was  made  in  a  deed  from  a  father  to  his  son,  by  describing  the 
lands  as  being  in  the  North-  West  instead  of  the  North- East  corner. 
The  son  coaveyed  the  property  absolutely  to  creditors  of  the  father  in 
satisfact  01  of  their  debt  and  tha  error  was  continu  d  in  the  deed  to 
them.  The  defendant,  a  judgment  creditor  of  the  fath*  r,  persevered  in 
&  levy  upon  the  land  in  the  North-  East  corner,  after  being  notified  of 
the  error:  Hk&d,  that  the  judgment  did  not  attach  upon  the  land  thus 
conveyed:  The  defendant  was  perpetually  enjoined,  and  costs  were 
given  against  her. 


Tnm  complainants  filed  their  bill  to  be  relieved  from  the  November  19. 
consequences  of  an  alledged  error  or  mistake  in  a  deed  of       1U3;£. 
three  thousand  one  hundred  and  nine    acres  of  land  in  Ma*       ^Deed^ 
comb's  purchase,  Franklin  county.     They  prayed  to  be  quiet"  Ermr  in  de- 
ed in  their  title  ;  and  lhat  the  defendant  might  be  perpetually  judgment* at* 
enjoined  from  enforcing  a  certain  judgment  against  the  land  dUor- 
and  from  otherwise  disturbing  the  title. 

The  following  summary  of  the  facts  presents  the  questions 
which  were  considered  by  the  court. 

Abijah  Hammond  was  largely  indebted  to  the  complainants. 
On  the  fourteenth  day  of  May,  one  thousand  eight  hundred  and 
twenty-two,  he  g^ve  a  mortgage,  for  their  security,  upon  the 
westerly  part  of  Township  No.  8,  of  Great  Tract  No.  1,  of 
Mftcomb's  purchase,  bounded  on  the  east  by  a  line  drawn, 
North  and  South  parallel  to  the  West  boundary  line  of  the 
township  and  so  as  to  include  ten  thousand  acres. 
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1632.  Besides  the  ten  thousand  acres  then  mortgaged,  Mr.  Ham- 

^~^-'       mond  was  the  owner  of  other  tracts  of  land ;  and,  among  them, 

of  three  thousand  one  hundred  and  nine  acres  in  the  north- 
t?. 

titus.       east  corner  of  the  same  township. 

On  the  eighth  day  of  August  one  thousand  eight  hundred 
and  twenty-seven,  he  conveyed  to  his  son  Charles  H.  Ham- 
mond in  fee  simple  (with  other  lands)  thfe  above  parcel  of  three 
thousand  one  hundred  and  nine  acres ;  and  described  it  in  the 
deed  as  situated  in  the  north  tout  corner  of  the  township. 

Six  days  after  the  conveyance,  the  defendant,  Mrs.  Mary 
Titus,  as  administratrix  of  her  deceased  husband's  estate,  re- 
covered a  judgment  in  the  Supreme  Court  against  Abijah 
Hammond,  for  sixty  thousand  dollars  of  debt. 

Afterwards,  the  complainants  proceeded  to  foreclose  their 
mortgage  of  the  ten  thousand  acres ;  and,  upon  a  sale  under  a 
decree  of  this  court,  on  the  thirtieth  day  of  May' one  thousand 
eight  hundred  and  nineteen,  they  bought  in  the  lands  for  one 
thousand  six  hundred  and  fifty  dollars, — and  which  was  for 
less  than  the  amount  of  their  debt. 

Apprehending  a  deficiency,  they  had  previously  applied  to 
the  mortgagor  for  additional  security  or  satisfaction ;  and  a 
negociation  was  opened  with  Charles  H.  Hammond  (who  held 
the  lands  eonveyed  to  him  by  his  father).  It  resulted  in  an 
agreement  between  him  and  the  complainants,  namely,  that  he 
v  would  convey  to  them  the  parcel  of  three  thousand  one  hun- 

dred and  nine  acres,  which,  with  the  ten  thousand  acres  al- 
ready mortgaged,  were  to  be  taken  in  full  satisfaction  of  the 
mortgage  debt ;  and  that  the  complainants  would  release  the 
mortgagor,  his  father,  from  the  balance  or  deficiency  which 
might  remain  due  after  the  sale  of  the  ten  thousand  acres  un- 
der the  decree. 

In  pursuance  of  this  agreement  and  for  the  purpose  of  carry- 
ing it  into  effect,  Charles  H.  Hammond  executed  a  conveyance 
to  the  complainants,  dated  the  thirtieth  day  of  May  one  thou- 
sand eight  hundred  and  twenty-nine,  thereby  intending  to  con- 
vey the  parcel  of  three  thousand  one  hundred  and  nine  acres : 
taking  his  description  of  it  by  copying  the  description  in  the 
deed  from  his  father  and  referring  to  such  deed. 
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After  the  execution  and  delivery  of  the  deed  to  the  complain-        1832. 
ants,  it  was  discovered  that  the  three  thousand  one  hundred       *^v-w 

©OU VERMES* 

and  nine  acre-tract  was  erroneously  described  in  both  deeds,  v 

by  its  being  stated  that  the  same  was  lying  in  the  north-tees*  titjis. 
corner  of  the  township,  when,  in  fact,  it  was  situated  in  the 
north-sail  corner.  The  whole  of  the  narth-t0e*t  corner  was 
actually  comprised  in  the  ten  thousand  acres  previously  mort- 
gaged and  to  which  the  complainants  had  acquired  an  abso- 
lute title  under  the  foreclosure  and  sale. 
'  The  defendant,  supposing  the  lands  in  the  north-east  corner 
still  to  belong  to  Abijah  Hammond,  caused  an  execution,  by 
virtue  of  her  judgment,  to  be  levied  upon  those  lands  and  the 
tract  of  three  thousand  one  hundred  and  nine  acres  to  be  sold 
by  the  Sheriff;  and  she  became  the  purchaser.  Mrs.  Titus 
took  the  usual  Sheriff's  certificate,  intending  thereby  to  ac- 
quire a  title ;  and  she  now  insisted  upon  a  title  in  opposition 
to  the  respective  conveyances  to  the  younger  Mr.  Hammond 
and  to  the  complainants. 

In  order  that  there  might  be  no  difficulty  between  the  gran- 
tors and  the  complainants  about  reforming  or  correcting  the 
aliedged  misdescription  or  error  in  the  deeds,  the  grantors 
had  voluntarily  executed  a  deed  of  confirmatioh  to  the  com- 
plainants for  the  tract  as  lying  in  the  north-east  corner. 
Hence  it  became  unnecessary  to  make  them  parties  to  this 
suit.  The  deed  of  confirmation,  however,  was  not  executed 
until  after  the  lands  had  been  sold  under  the  defendant's  exe- 
cution; and  the  case  presented  the  question  whether,  upon 
the  footing  of  a  right  to  have  the  mistake  corrected  originally, 
the  complainants  could  be  quieted  in  their  title  against  the  legal 
effect  and  operation  of  the  judgment  ? 

Mr.  W.  H.  Harison  and  Mr.  T.  L.  Qgden,  for  the  com- 
plainants. 

[    Mr.  C.  D.  Sackeit  and  Mr.  A  A.  Foot*,  for  the  defendant* 

The  Vice-chancellor.     The  proofs  in  this  cause  estab-  January  28, 
lish  the  fact,  beyond  all  doubt,  that  the  three  thousand  one        lg:W" 
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1832.       hundred  and  nine  acres  intended  to  be  conveyed  were  lands 
%-"*v"^/      situated  in  the  north-east  corner  of  the  township  mentioned  ia 

OOtrVERNEUB    ,  ' 

0a  the  pleadings  ;  and  that  north-west  was  wr.tten  in  the  deeds 

Titus.  instead  of  north-east,  through  mere  inadvertence  or  mistake — 
neither  of  the  parties  to  either  of  the  deeds  intending  to  con- 
vey lands  in  the  north-west  corner,  as  thev  were  already  co- 
vered  for  more  than  their  value  by  the  complainants  mortgage. 

It  is  acnse  in  which  this  court  would  interfere  as  betweea 
the  immediate  parties  lo  correct  the  mistake. 

But,  it  is  said,  that  where  the  rights  of  a  creditor  intervene, 
as  in  this  instance,  and  under  circumstances  like  the  present, 
the  court  will  not  interfere  to  disturb  them  by  correcting  or 
reforming  the  deed  . 

The  first  circumstance  which  has  been  urged  against  any 
equitable  interference  is  this  :  that  the  complainants  have  not 
proved  a  valuable  consideration  was  given  for  the  deed  in 
which  the  mistake  arises ;  and,  being  a  conveyance  made  by  a 
party  who  was  largely  indebted  at  the  time  and  against  whom 
a  judgment  was  about  to  be  recovered,  therefore  it  was  neces- 
sary to  show  the  consideration  to  have  been  such  as  would 
upheld  the  deed  against  the  judgment  creditor.  This  idea  pro 
deeds  upon  the  notion  of  fraud  in  the  transaction  and  if  k 
were  allowed  and  could  be  made  out,  it  would  not  only  pre- 
vent this  court  from  interfering  lo  correct  the  deed,-  but  war- 
rant the  setting  of  it  aside.  But  the  defendant  is  not  at  liberty 
to  raise  the  objection.  She  has  accepted,  from  Charles  H. 
Hammond,  a  dee. I  of  some  of  the  lands  included  in  the  convey- 
ance from  his  father,  in  satisfaction  of  her  debt  and  judgment, 
without  prejudice,  however,  to  her  claim  ii|H>n  the  three  thou- 
sand one  hundred  and  nine  acres,  which  is  reserved  to  her, 
and  she  has  stipulated  that,  in  any  suit  involving  the  title  thereto, 
the  deed  of  th»  eighth  of  August  one  thousand  eight  hundred 
and  twenty  seven,  in  regard  to  the  considerati6n,  shall  not  be 
impeached  or  called  in  question. 

The  consideration  expressed  in  the  deed  is  two  thousand 
dollars ;  and  after  the  above  stipulation,  this  amount  is  to  be 
taken  as  the  true  consideration  and  the  grantee,  Charles  H. 
Hammond,  must  be  considered  a  bona  fide  purchaser. 
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The  next  objection  is,  that  the  deed  from  Charles  II.  Ham-  1832. 
mond  to  the  complainants  does  not  place  them  upon  the  foot-  v-^v^ 
Mg  oi  absolute  purchasers  for  a  consideration  paid  for  the  pur-  Vm 

chase — the  deed  being  taken  to  secure  a  pre-existing  debt —  titls. 
that,  although  they  may  have  agreed  to  accept  the  lands  in 
payment  and  satisfaction  of  the  balance  of  their  debt,  they 
have  not  actually  released  the  debtor ;  and  are,  consequently, 
creditors  still.  And  one  creditor,  it  is  contended,  cannot  cor- 
rect a  mistake  against  another  creditor  so  as  to  take  from  the 
latter  any  legal  advantage,  in  a  struggle  to  obtain  or  secure 
the  payment  of  their  respective  debts.  In  relation  to  the  first 
part  of  this  objection,  1  am  satisfied,  upon  looking  at  all  the 
facts  and  circumstances  of  the  transaction,  that  the  complain- 
ants are  to  be  regarded  as  purchasers  of  the  three  thousand 
one  hundred  and  nine  acres,  and  with  their  debt  extinguished. 
It  was  not  a  conveyance  by  the  debtor  as  a  security  for  the 
debt :  but  it  was  one  made  by  a  third  person  in  whom  the  legal 
title  to  the  lands  was  vested,  and  made  for  the  purpose  of  ef- 
fecting a  discharge  of  that  debt.  The  complainants  received 
it  in  payment  and  satisfaction ;  and  the  acceptance  of  the 
deed  operated  to  extinguish  the  debt,  at  the  same  time  that  the 
relinquishment  by  the  creditor  served  as  a  valuable  considera- 
tion for  the  deed.  A  technical  release  of  the  debt  was,  there- 
fore, not  necessary. 

Besides,  the  recitals  in  the  deed  of  confirmation  show,  that 
the  previous  conveyance  was  given  in  satisfaction,  so  that 
the  debt  no  longer  existed.  After  this,  the  complainants 
could  assert  no  remedy  for  payment  against  the  debtor.  They 
stand,  consequently,  as  purchasers  for  a  valuable  considera- 
tion,  although  the  consideration  consisted  in  cancelling  a  pre- 
cedent debt.  They  agreed,  in  good  faith,  to  cancel  it ;  and  they 
did  so  .upon  the  strength  of  a  conveyance  of  the  lands  and 
founded,  as  the  parties  to  the  agreement  supposed,  upon  a  per- 
fect and  unincumbered  title.  It  is  true,  they  may  be  chargea- 
ble with  notice  of  the  defendant's  judgment  against  the  first 
grantor,  but,  knowing  the  deed  was  anterior  to  the  judgment 
and  that  it  was  intended  to  convey  lands  not  comprised  in  the 
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1832.       mortgage,  and  not  being  aware  of  the  mistake  in  the  deserip' 
Wv**'       tion  or  location  as  given  in  the  deed,  the  complainants  cannot 
v  be  chargeable  with  notice  of  the  apparent  lien,  at  the  time  they 

titus.  entered  into  the  arrangement  and  accepted  the  conveyance  from 
Charles  H.  Hammond.  They  acted  with  him  as  if  there  was 
no  such  lien,  in  ignorance  of  it,  yet  with  perfect  good  faith. 
If  Charles  H.  Hammond  acquired  a  title  to  the  lands  as  z.bona 
fide  purchaser  which  could  not  be  impaired  by  the  subsequently 
acquired  judgment — and  of  this  I  think  there  can  be  no  doubt, 
as  can  be  gathered  from  Burgh  v.  Francis,  Finch's  R.  28,  and 
Finch  v.  Earl  of  Winchtlsca,  1,  P.  Wms.  211, — then,  the  com- 
plainants, as  purchasers  under  him,  are  entitled  to  the  same 
protection :  De  Remer  v.  De  Cantillon,  4,  J.  C.  R~  85. 

All  the  interest  of  Abijah  Hammond  passed  by  the  deed  to 
his  son,  notwithstanding  the  misdescription  of  the  lands  con- 
veyed :  for  the  deed  is  to  have  effect  according  to  its  intent. 
There  was  nothing  remaining  in  him  when  the  judgment  was 
obtained  upon  which  it  could  operate  (  or  become  a  charge. 
Ells  v.  Tousky,  1,  Paige9 &  C.  R.  280 ;  and  to  correct  the  deed 
in  favor  of  the  purchaser  and  hold  it  effectual  as  a  conveyance 
of  the  lands  actually  intended  to  be  conveyed,  will  not  take 
any  thing  from  the  judgment  creditor. 

In  this  view  of  the  case,  it  appears  perfectly  plain,  that  the 
complainants  are  entitled  to  protection  against  the  consequen- 
.ces  of  the  mistake  and  misdescription  in  the  deeds.  This,  lam 
/         satisfied,  is  the  correct  view  to  be  taken  of  the  subject. 

It  becomes  unnecessary  to  consider  what  would  be  the  rights 
of  the  parties,  if  the  other  view  of  the  case,  contended  for  by 
the  counsel  for  the  defendants,  were  adopted,  namely,  that  the 
complainants  accepted  the  deed  from  Charles  H.  Hammond  as 
security  for  their  debt,  that  it  still  subsists,  and  that,  like  the 
defendant,  they  are  only  creditors  seeking  to  obtain  a  partial 
payment  or  satisfaction  of  their  debt  Until  an  answer  to  such 
a  point  is  required,  I  shall  forbear  to  express  any  opinion  upon  it. 

I  am  satisfied  the  complainants  arc  entitled  to  a  decree  ex- 
onerating the  three  thousand  one  hundred  and  nine  acres  from 
any  supposed  lien  or  incumbrance  of  the  judgment  and  pcrpe- 
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lually  enjoining  the  defendant  from  taking  any  measures  to  dis-        1832. 
turb  the  title  by  virtue  of  her  purchase  at  the  Sheriff's  sale  or       ^Z^ 

.  '  r  GOUVERNEUR 

otherwise.  r# 

Under  the  circumstances  of  the  case  and  as  costs  are 'asked  titus. 
for  against  the  defendant,  I  shall  allow  them  to  the  complain- 
ants.  They  made  known  their  rights  to  her  and  requested 
her,  before  they  filed  the  bill,  to  release  the  lands  from  the 
judgment.  The  defendant  refused  to  do  this  and  preferred  to 
litigate  the  matter.  She  must  pay  the  costs  of  the  suit  to  be 
taxed :  Ells  v.  Tousley,  ante.  Nevertheless,  she  stands  in  a  re- 
presentative capacity,  and  perhaps  could  not  safely  execute  a 
release,  and  inasmuch  as  it  appears  she  has  not  acted  other- 
wise than  with  a  view  to  benefit  the  estate  she  represents,  the 
costs  must  be  charged  upon  that  estate  and  not  against  her  per- 
sonally. This  was  done  in  Moses  v.  Murgatroyd,  1,  J.  O. 
R.  473. 
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COLT 

V. 

WILDER. 


Colt  vs.  Wilder  and  others. 


A  private  debt,  without  the  express  assent  of  the  creditor,  may,  by  the 
understanding  of  partners,  become  payable  out  of  partnership  funds. 

Thus :  B.  a  bookseller,  was  privately  indebted  to  A«  for  money  had  and 
received.  The  former  laid  out  the  money  in  books  and  brought  them 
as  stock  into  a  partnership  formed  with  C.  The  concern  became  in- 
solvent ;  and  B.  (during  C's  absence,  but  acting  for  him  under  a  power) 
made  an  assignment  'for  the  benefit  of  their  creditors  and  put  down 
A.  as  a  creditor  of  the  concern.  The  court,  considering  there  was  proof 
of  C's  understanding,  before  the  insolvency,  that  the  debts  which  B. 
owed  for  books  brought  into  the  concern  were  to  be  paid  out  of  the  co- 
partnership funds :  Held,  that  A.  was  to  be  considered  as  a  creditor 
of  the  firm,  notwithstanding  he  had  given  no  consent  to  be  so  consider- 
ed, and  was  entitled  to  dividends  under  the  assignment,  with  the  rest 
of  the  partnership  creditors. 


November  20  *N  ^2C  ^ear  one  th01182111^  eight  hundred  and  twenty-three, 

1832.  the  defendant  Oshea  Wilder  was  in  London.    He  had  funds 

Partnerxhip.  m  hk  hands  belonging  to,  the  complainant  amounting  to  one 

Separate  debt  thousand  five  hundred  dollars  ;  and,  determining  to  buy  books 


and  joint  lia 
bility. 


and  other  articles  forming  a  bookseller's  assortment  and  to  es- 
tablish himself  in  such  a  business  in  New- York  he  expended 
the  complainant's  money  in  the  purchase  of  books,  and,  at  the 
same  time,  obtained  credit  with  Sir  Richard  Philips  and  others 
in  London  to  a  much  larger  amount. 

With  the  property  thus  obtained,  he  came  to  the  city  of 
New- York,  in  the  month  of  September,  one  thousand  eight 
hundred  and  twenty-three  ;  and,  began  business. 

Shortly  afterwards,  he  entered  into  partnership  with  the  de- 
fendant James  M.  Campbell  in  the  book  line  in  New  York; 
and  put  in  the  stock  which  he  had  on  hand,  and  other  merchan- 
dize, by  way  of  capital.  This  constituted  almost  the  entire 
stock  in  trade  of  the  partnership.    Campbell  brought  in  only 
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about  one  hundred  dollars  worth  of  stock  belonging  to  himself 
and  a  considerable  amount  of  books  which  he  had  in  his  hands 
for  sale  upon  commission.  Neither  of  the  partners  brought  in 
any  ready  money.  There  was  only  a  verbal  agreement  for 
copartnership ;  whereby  it  was  understood  that  there  should 
be  an  equal  division  of, profit,  while  losses  were  to  be  borne 
equally. 

They  became  insolvent ;  and,  on  the  sixteenth  day  of  Sep- 
tember one  thousand  eight  hundred  and  twenty-five,  assigned 
their  partnership  property  and  effects  to  the  defendant  Mr* 
Smith  W.  Anderson,  in  trust  for  the  creditors  of  the  concern. 
At  the  time  of  the  assignment,  James  M.  Campbell  was  absent 
in  Europe ;  and  the  deed  of  assignment  was  executed  by  the 
defendant  Oshea  Wilder  for  himself  and  as  attorney  for  his 
copartner,  Campbell,  under  a  power  which  theiatter  had  left 
with  him. 

In  the  schedule  annexed  to  the  assignment,  the  complainant 
was  set  down  as  a  creditor  of  the  firm  to  the  amount  of  one 
thousand  dollars.  Upon  the  return  of  Campbell  from  JEurope, 
he  objected  to  the  complainant's  being  considered  such  cre- 
ditor ;  and  insisted,  that  if  Mr.  Colt  were  a  creditor  at  all,  he 
was  a  creditor  of  Wilder's  individually  and  not  of  the  firm. 

This  led  to  the  filing  of  the  present  bill.  The  complainant 
sought  to  be  allowed  a  dividend  from  the  property  assigned, 
rateably  with  the  other  creditors  of  the  copartnership.  The 
bill  charged,  that,  in  the  formation  of  the  partnership,  it  was 
agreed  between  the  two  partners  that  the  debts  which  had 
been  contracted  by  the  defendant  Wilder  should  be  assumed 
and  paid  by  the  copartnership  or  out  of  the  partnership  funds ; 
and  that  it  was  understood,  both  by  the  partners  and  the  com- 
plainant, during  the  continuance  of  the  copartnership,  that  it 
was  based  and  conducted  upon  such  agreement. 

The  answers  of  Wilder  and  Campbell  were  read,  by  con- 
sent, as  depositions  in  the  cause  and  with  the  like  effect  as  if 
the  parties  had  been  examined  as  witnesses.  The  defendant 
Wilder  stated,  that  in  consequence  of  the  proposition  to  form 
the  partnership,  and  which  proposition  came  from  Campbell, 
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he  had  many  unreserved  conversations  with  him,  in  which  he 
communicated  how  he,  Wilder,  had  contracted  debts  in  the 
purchase  of  the  books  and  looked  entirely  to  the  proceeds 
to  enable  him  to  pay  them,  having  no  other  property  or  means ; 
and  that  such  debts  must,  therefore,  be  paid  out  of  the  proceeds 
of  the  books  or  be  assumed  by  the  partnership.  That  this  was 
repeatedly  mentioned  and  perfectly  understood  by  Campbell, 
who  never  made  the  slightest  objection  or  expressed  any  dis- 
satisfaction at  such  arrangement,  and  he,  Wilder,  would  neVer 
have  formed  the  partnership  or  thought  of  it  for  a  moment  on 
any  other  terms.  T&at,  as  no  difficulty  or  objection  was  made 
by  Campbell  respecting  this  condition,  he,  Wilder,  may  not 
have  enumerated  the  debts  or  mentioned  the  names  of  the 
several  creditors,  but  he  believed  he  did,  and,  among  the  rest, 
the  name  of  the  complainant  as  one  of  such  creditors.  He  did 
mention  that  the  debts  were  incurred  as  well  for  monies  of 
others  expended  in  paying  for  some  of  the  books  as  in  the  pur- 
chase of  some  on  credit  This  defendant  concluded  by  saying, 
that  the  basis  of  the  partnership  was  the  distinct  understand- 
ing between  him  and  Campbell,  that  these  debts  were  t?  be 
paid  out  of  the  copartnership  funds  or  to  be  assumed  by  the 
firm. 

The  defendant  Campell  in  his  answer  said,  it  was  never 
agreed  or  understood,  either  directly  or  indirectly,  between 
him  and  Wilder  that  any  debt  due  by  Wilder  to  Colt,  the  com- 
plainant, for  books  or  any  thing  else,  was  to  be  assumed  by  the 
partnership ;  that,  before  the  partnership  was  formed,  he  was 
not  aware  of  Wilder's  being  indebted  at  all  to  Mr.  Colt  for  any 
of  the  money  with  which  the  cash  purchases  had  been  made, 
and  it  was  not  until  after  the  partnership  was  formed  that  he 
ever  heard  of  such  indebtedness ;  that  Wilder  never  intimated 
a  wish  that  this  debt  should  be  assumed,  nqr  would  he,  Camp- 
bell, have  permitted  it :  for  this  reason,  because  the  most  valu- 
ble  of  the  stock  bought  with  Colt's  money  had  been  previously 
sold  by  Wilder  and  he  would  have  considered  it  an  assump- 
tion of  the  old  debts  of  Wilder,  against  which  he  felt  cautious 
and  on  the  alert.    He  denied  all  conversations  with  Wilder  on 
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ihe  subject  of  the  debt  to  the  complainant  before  the  partner- 
ship was  formed ;  and  also,  that  in  conversations  afterwards 
between  them,  he  averred  he  never  admitted  in  any  manner, 
either  directly  or  indirectly,  that  the  complainant  was  to  be 
made  a  creditor  of  the  partnership  for  any  antecedent  debt 
due  by  Wilder  to  him. 

Mr.  Elijah  Paine,  for  the  complainant,  rested  the  case  upon 
the  following  points : 

I.  The  firm  of  Wilder  and  Campbell  assumed  the  payment 
of  such  of  Wilder's  debts  as  were  in  any  way  incurred  in  the 
purchase  of  stock  brought  into  the  firm  by  him.  An  agree- 
ment, previous  to  the  formation  of  the  partnership  between 
Wilder  and  Campbell  to  assume  those  debts  and  on  which  the 
partnership  was  based,  is  distinctly  and  repeatedly  charged  in 
the  bill,  is  fully  admitted  by  Wilder  in  his  answer  and  proved 
by  his  evidence  (the  answer  being  agreed  to  be  received  as 
his  deposition)  and  is  also  admitted  by  the  studied  silence  of 
Campbell :  who  avoids  answering  the  pointed  statements  and 
interrogatories  of  the  bill  as  to  this  all-important  fact,  but  is 
very  full  in  his  answer  to  immaterial  facts  or  facts  not  enquired 
about. 
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II.  It  was  the  course  of  partnership-dealings  of  the  firm  of 
Wilder  and  Campbell  to  assume  and  pay  Wilder's  debts  for 
stock  of  his  own  brought  into  the  firm.  This  is  admitted  by 
Campbell's  answer ;  and  proved  by  a  witness.  The  assump- 
tion and  payment  of  the  complainant's  debt  during  the  partner- 
ship, would,  therefore,  have  been  in  the  usual  course  of  the 
dealings  of  the  partnership.  An  assignment  of  the  partner- 
ship effects,  when  the  firm  became  insolvent,  to  pay  his  debts 
is  certainly  no  more  than  this.  And  this  assignment  being 
made  by  Wilder,  acting  for  the  concern  in  Campbell's  absence 
under  a  power  of  attorney  from  Campbell  and  without  any 
fraud  or  collusion  with  or  even  the  knowledge  of  the  complain- 
ant, is  binding  on  the  concern.    It  was  made  in  the  usual 
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course  of  the  partnership  dealings.    It  was  dealing  with  the 
complainant  as  they  had  dealt  with  others. 

III.  There  is  no  dispute  that  a  considerable  quantity  of  books 
bought  with  the  complainant's  money  went  uito  the  joint  con- 
cern. As  to  these,  the  law  almost  presumes  that  Campbell, 
having  the  benefit  of  them,  agreed  that  the  partnership  obliga- 
tion should  be  given  for  them  and  requires  but  slight  circum- 
stances to  prove  it.  It  is  said,  that  it  would  not  be  unwhole- 
some for  a  jury  to  infer  largely  that  that  obligation  clearly  ac- 
cording to  conscience  had  been  given  upon  an  implied  authority. 
But  the  proof  of  assumption  in  this  case  is  not  slight  but  abun- 
dant 


IV.  But  Wilder  says,  that  he  made  an  estimate,  when  he 
made  the  assignment  of  the  books  brought  into  the  concern 
which  were  bought  with  the  complainant's  money,  and  that  the 
amount  was  more  than  one  thousand  dollars.  This  estimate 
was  made  by  the  only  one  who  had  any  accurate  knowledge 
on  the  subject  and  while  it  was  fresh  in  his  mind.  Long  after- 
wards, Campbell  and  Hill  (a  witness),  who  both  admit  that 
they  never  had  any  means  of.  knowing  the  amount,  undertake 
to.  prove  what  it  was  and  make  it  about  one  fifth  of  what 
Wilder  estimated  it.  They  both  prove  Wilder's  ability  and 
sole  ability  to  tell  what  the  amount  was.  It  is  evident  that  no 
person  but  Wilder  can  prove  the  amount,  and  it  is,  therefore, 
a  fact  proven  in  the  case  that  the  amount  was  one  thousand 
dollars.  Put,  if  the  amount  is  not  to  be  considered  as  proven, 
a  reference  would  be  necessary. 

V.  Wilder  is  a  disinterested  and  competent  witness.  The 
question  is,  shall  this  property  go  to  pay  Wilder's  debt 'to  the 
complainant  or  his  debts  to  others  ?  He  is  equally  liable  to  all. 
His  interest  is,  therefore,  balanced.  But  it  is  said,  he  is  inter- 
ested to  take  the  joint  property  of  Wilder  and  Campbell  to  pay 
his  separate  debt.  Not  at  all.  Suppose  it  to  be  really  his 
separate  debt  and  that  the  joint  property  goes  to  pay  it.     He 
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and  Campbell  have  yet  to  settle  their  joint  accounts.  In  any 
suit  between  them  for  that  purpose,  the  decree  in  this  case 
could  be  used  by  neither.  If  the  joint  property  has,  in  any  in- 
stance, been  applied,  no  matter  how  or  when,  to  pay  a  separate 
debt  of  Wilder's,  Campbell  will  be  allowed  the  amount  and 
Wilder  must  pay  him.  So  that  it  is  no  matter  to  him  whether 
his  separate  or  joint  creditors  take  this  property. 

VI.  But  Campbell  is  an  interested  witness.  If  Colt  recovers 
in  this  case,  although  Campbell  might  afterwards  call  Wilder 
to  an  account  and  then  show  that  it  was  in  truth  the  separate 
debt  of  Wilder  and  be  allowed  for  joint  property  which  had 
gone  to  pay  it,  yet  his  remedy  over  would  be  against  an  insol- 
vent (as  is  proved)  and  this,  in  law,  is  a  sufficient  interest  to 
exclude  him. 
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VII.  Where  there  is  an  entire  absence  of  fraud  oft  the  part 
of  the  purchaser,  one  partner  may  dispose  of  the  partnership 
stock  and  the  sale  will  be  binding  on  the  firm :  Goto  on  Park 
ntrship,  73. :  ?.  B.  and  A.  67{* ;  5,  H.  305  ;  Cowp.  445  ;  3,  /. 
A  68  ;  5.  Crunch,  289 ;  Lloyd  and  Webby,  6.  Here,  it  cannot 
be  pretended  thbre  was  any  fraud  on  the  part  of  Coft.  Sup- 
pose he  understood  the  state  of  things  to  be  exactly  as  Camp- 
bell and  Hill  (the  witness)  represent  them.  Then,  he  knew 
that  the  firm  had  assumed  and  paid  some  of  Wilder's  individ- 
ual debts ;  that  Wilder  had  a  power  of  attorney  from  Camp- 
bell ;  that  he  ha9  himself  delayed  calling  on  Wilder  or  the  firm, 
believing  his  debt  also  to  be  assumed.  Was  there  any  fraud 
then,  cither  in  Wilder  or  Colt,  in  making  or  receiving  this  as- 
signment? 

Mr.  Samuel  G.  Raymond,  for  the  defendants. 

I.  At  law  a  partnership  cannot  be  bound  for  the  separate 
debt  of  a  copartner  (admitted  to  be  such  in  its  inception)  with- 
out a  written  consent  or  contract  bv  the  firm  that  it  shall  be- 
■come  so. 
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II.  In  equity,  a  firm  cannot  be  bound  for  such  a  debt,  with- 
out an  express  assent  for  such  purpose  by  all  the  partners. 

III.  And  oven  where  such  express  assent  or  promise  is 
found,  it  is  further  necessary  (as  between  the  firm  and  its  cre- 
ditors) in  order  to  make  it  binding,  that  the  firm  must  have  had 
the  full  consideration  for  such  promise  ;  that  is,  it  must  have  had 
the  full  benefit  of  the  funds  or  goods  for  which  they  have  pro- 
mised to  pay. 


March  12.  Tub  Vice-Chancellor.  The  bill  in  this  case  docs  not  al- 
lege an  agreement  or  understanding  in  relation  to  the  complain- 
ant's particular  debt.  It  only  states  generally,  that  the  debt* 
which  Wilder  had  contracted  in  the  copartnership  business 
were  agreed  to  be  assumed.  Nor  does  Wilder  say  positively 
that  he  mentioned  the  name  of  the  complainant  or  the  debt  due 
to  the  latter,  as  one  of  the  number ;  although  he  did  mention 
the  nature  ox  the  debts  and  how  they  had  been  contracted. 

Both  the  bill  and  the  answer  of  Oshea  Wilder  proceed  upon 
the  ground  of  all  such  debts  being  assumed  as  partnership  debts, 
in  consequence  of  the  stock  becoming  joint  property.  The 
defendant  James  M.  Campbell,  instead  of  meeting  the  asser- 
tion directly  in  form  and  substance,  appears  to  hive  discri- 
minated between  an  agreement  to  assume  all  and  an  agreement 
which  would  make  himself  liable  for  a  particular  debt  of  Mr. 
Colt's.  The  latter  he  has  denied ;  although  he  has  not  nega- 
tived the  former.  I  do  not  understand  him  a»  contradicting 
directly  and  positively  the  allegations  of  the  bill  or  the  testi- 
mony of  Wilder.  His  averments  and  denials  may  be  true, 
and  yet  Wilder's  statement  remain  unimpaired  and  the  cre- 
dence due  to  him  not  essentially  lessened.  In  this  point  of 
view,  the  testimony  is  easily  reconcileable.  Even  Qftnpbell 
admits  that  some  of  the  debts  which  were  contracted  by  Wil- 
der on  account  of  money  borrowed  and  afterwards  expended 
in  the  purchase  of  books,  as  well  as  the  debt  contracted  by  him 
with  Sir  Richard  Philips  for  purchases  on  credit,  were  assumed 
by  the  partnership  and  either  paid  in  cash  or  notes  of  the  firm 
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given  for  them.  This  seems  to  be  in  accordance  with  such  an 
agreement  as  Wilder  states  to  have  been  made  ;  and  it  cor- 
roborates his  testimony  as  to  the  fact  of  an. understanding  to 
such  effect  when  the  partnership  was  for/ned.  Nor  do  I  dis- 
cover any  thing  in  the  testimony  of  Robert  Hill  to  disprove  it. 
He*  wps  their  cferk,  for  about  six  weeks  after  the  commence- 
ment of  the  partnership,  until  its  termination ;  still,  although 
during  this  time,  he  did  not  understand  such  an  agreement  had 
been  made  and  (as  far  as  he  heard  the  declarations  of  Camp- 
bell and  from  other  circumstances  falling  under  his  observa- 
tion) the  contrary  would  seem  rather  to  appear  from  his  evi- 
dence, yet  the  statement  of  Mr.  Wilder  may  be  6trictly  true. 
I  yield  my  assent  to  this  the  more  readily,  because  of  the  high 
character  which  this  witness  has  given  him  for  truth,  integrity 
„  and  fairness  of  conduct.  I  am  thus  bound  to  believe  that,  on 
entering  into  the  partnership,  it  was  an  understanding  and 
agreement  between  Wilder  and  Campbell  that  the  debts  of 
the  former  which  had  been  contracted  in  and  about  the  pur- 
chase of  the  property  which  he  brought  into  the  concern  (in- 
cluding, of  course,  the  complainant's  debt  to  a  certain  extent) 
were  to  be  considered  us  debts  payablo  by  the  partnership  or, 
in  other  words,  out  of  the  joint  property. 

This  being  the  case,  it  appears  to  me  there  can  be  no  valid 
objection  in  equity  to  the  provision  contained  in  the  assignment, 
for  the  payment  of  such  debts  rateably,  according  to  an  ascer- 
tained amount,  with  other  debts  contracted  in  the  course  of  the 
partnership  business. 

The  assignment  itself  is  not  attempted  to  be  invalidated, 
cither  in  execution  or  sufficiency.  Campbell  acquiesces  in  it 
as  an  assignment  duly  executed  for  the  benefit  of  partnership 
creditors.  Mr,  Anderson  has  become  a  party  by  executing  it 
and  accepting  the  trusts,  so  that  he  cannot  be  permitted  to  al- 
lege that  the  title  of  the  property  was  not  vested  in  him  for  the 
purposes  specified  in  the  assignment.  Nor  has  any  creditor 
attempted  to  impeach  the  instrument  upon  the  ground  of  ihfor- 
rnalitv  or  want  of  authority  in  Wilder  to  "make  an  effectual  as- 
signment  of  all  the  partnership  property. 
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Under  these  circumstances,  the- question  is:  whether  Ac 
complainant  can  be  permitted  to  participate  in  the  benefit  of  the 
assigned  property  as  a  creditor  of  the  firm  and  to  yrhat  amount, 
or,  whether  he  id  to  be  left  to  his  remedy  against  Wilder  solely  ? 

My  conclusion  upon  the  evidence  as  to  die  fact  of  an  under- 
standing or  agreement  I  have  already  stated. ,  The  considera- 
tion for  such  an  agreement  is  the  bringing  in  of  the  stock  in 
the  possession  of  one  partner  and  making  it  joint  property  of 
the  firfti,  as  if  it  were  by  purchase,  instead  of  crediting,  that 
partner  with  the  amount  as  so  much  capital  put  in  by  him.  It 
is,  therefore,  not  like  the  case  of  one  partner  signing  the  part- 
nership name  to  a  note  for  his  in3ividual  debt  or  undertaking 
to  bind  his  copartner  in  relation  to  a  transaction  foreign  to  the 
partnership  without  his  consent  and  by  which  the  partnership 
is  in  no  respect  benefitted.  The  cases  are  evidently  different. 
In  the  one,  there  is  a  mutual  understanding  and  agreement 
that  both  shall  be  bound  to  the  extent,  at  least,  of  the  joint  pro- 
perty ;  while,  in  the  other,  there  is  no  such  consent  and,  of 
course,  no  joint  liability  either  in  law  or  equity. 

The  cases  in  the  books  bearing  the  strongest  analogy  to  the 
present  arc  cases  in  bankruptcy.  Under  the  peculiar  opera- 
tion of  the  English  bankrupt  system  and  for  the  purpose  of 
avoiding  confusion  among  the  creditors  in  the  distribution  of 
Jhe  assets  of  a  bankrupt  partnership,  the  distinction  between 
joint  and  individual  debts  and  between  creditors  of  the  firm  and 
creditors  of  any  member  of  it  in  his  individual  capacity  is  care- 
fully observed  and  always  closely  followed.  And  yet,  some 
of  these  «ascs  show  very  clearly  that,  under  circumstances 
like  the  present,  the  debt  would  be  regarded  not  an  individual 
but  a  partnership  one. 

In  Ex  parte  Peek,  6,  Yes.  002.,  the  question  was,  whether 
(the  debt;  contracted  with  Sir  Robert  Peelc  by  one  of  the  part- 
ners individually,  was  afterwards  assumed  by  them  and  became 
a  joint  debt?  It  was  not  disputed  that,  if  an  agreement  to 
such  effect  was  made  between  the  partners  in  forming  the 
partnership,  it  was  sufficient ;  and  Lord  EUhn  directed  a  re- 
ference to  the  commissioners  to  enquire  whether,  at  the  com- 
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.on  account  of  his  stock  in  trade  were  assumed  and  any  debts 
due  to  him  carried  into  the  partnership  with  the  knowledge 
and  assent  of  the  other  partner.  Thus  showing  how  a  prior 
individual  debt  may  become  a  partnership  debt,  so  far,  at  least, 
as  to  be  proveablc  under  a  commission  against  the  bankrupt 
partners  jointly.  A  very  little  matter  is  sufficient  to  show  the 
adoption  of  the  debt  by  the  other,  partners:  Ex  parte  Jackson, 
1.  Vcs.Jr.  131. 

The  case  of  Ex  parte  Bonbonus,  8,  Ves.  540,  also  contains  a 
recognition  of  the  doctrine,  that  a  debt,  originally  a  separate 
one,  may  be  admitted  as  a  joint  debt,  by  showing  the  previous 
authority  of  the  other  partners  to  bind  them  or  their  subsequent 
approbation  of  it.  And  the  case  of  Ex  parte  Clowes.,  2,  Br*. 
C.  C.  595,  is  a  direct  authority  to  show  that  debts  of  some  cf 
the  members  of  a  partnership  even  upon  bonds  given  by  them 
separately,  though  for  money's  admitted  by  all  the  partners  to 
have  come  to  the  use  of  the  firm,  may  be  proved  as  joint  debts. 
The  reason  for  it  is  tliis :  the  other  partners  consent  and  are 
privy  to  the  application  of  the  money  to  their  joint  use  and 
agree  among  themselves  to  consider  it  a  joint  debt. 

It  is  well  settled,  both  in  England  and  here,  that  a  promise 
from  one  person  to  another  for  the  benefit  of  a  third  will  enable 
such  third  person  to  maintain  an  action  upon  such  promise : 
Sckermcrhomv.  Vandcrlicydcn,  1,  /.  R.  139;  and  equity  fol- 
lows the  law  in  acting  upon  this  principle. 

There  arc  some  later  cases  in  bankruptcy  which,  at  first, 
may  appear  to  be  at  variance  in  one  particular  with  those  above 
referred  to.  But,  I  think  the  earlier  cases  are  entitled  to  the 
preference,  as  resting  upon  reason  and  justice.  In  Ex  parte 
Williams,  Buck's  Bank.  R.  1 3 ;  a  person,  being  in  debt,  enter- 
ed into  a  partnership  with  another  and  brought  in  the  stock 
in  trade  which  ho  had  on  hand.  In  the  deed  of  copartnership, 
it  was  agreed,  that  all  the  debts  so  due  and  owing  by  the  one 
partner,  as  mentioned  in  a  schedule  annexed,  should  be  paid  by 
I  he  partnership.  The  Lord  Chancellor  refused  his  assent  to 
the  doctrine  that  the  separate  creditors,  by  force  of  the  deed 
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only  and  independent  of  any  accession  to  the  agreement  on 
their  part,  could  have  maintained  an  action  at  law  against  the 
partners  jointly  immediately  after  the  execution  of  the  deed ; 
and,  therefore,  would  not,  from  that  circumstance  alone,  con- 
sider them  as  creditors  of  the  firm.  a  His  honor,  "however,  ad- 
mitted that  a  very  little  would  do  to  make  out  an  assent  to  the 
agreement ;  and  he  offered,  if  any  creditors  thought  they  could 
make  out  such  a  case,  to  give  them  liberty  to  apply  on  this 
ground  to  prove  their  debts  against  the  joint  estate.  This  case, 
then,  does  not  decide  that  creditors  may  not  avail  themselves 
of  the  agreement  between  partners  and,  turn  the  separate  debt 
of  one  into  the  joint  debt  of  both. 

The  next  case  is  Ex  parte  Freeman,  Buck,  471.  There,  up- 
on the  dissolution  of  a  partnership,  the  retiring  partner  assign- 
ed all  his  interest  in  the  partnership  property  to  the  continu- 
ing partner,  who  covenanted  to  pay  the  joint  debts.  A  bank- 
ruptcy ensued.  It  was  held,  that  as  the  joint  creditors  had 
not  accepted  the  continuing  partner  as  their  sole  debtor  pre- 
vious to  the  bankruptcy,  they  had  not  an  election  to  prove 
against  his  separate  estate.  The  Vice-Chancellor,  before 
whom  this  case  came,  admitted,  however,  that  if  the  creditors 
had  acceded  to  the  proposal  before  the  bankruptcy,  then  a 
contract  to  such  an  effect  would  have  been  concluded  and  thev 
could  have  come  in  as  separate  creditors  of  the  continuing 
partner.  The  principle  in  this  decision,  it  will  be  seen,  is  the 
same  as  in  Ex  parte  Williams. 

In  the  subsequent  case  of  Ex  parte  Fry,  1  Glyn  and  J.  PC. 
which  was,  in  every  respect,  similar  to  Ex  parte  Freeman-\be 
same  Vice-chancellor  (Sir  John  Leach)  refused  to  depart 
from  the  rule  which  he  had  there  laid  down.  However,  it  is 
to  be  observed,  that  at  the  time  of  the  hearing  in  the  last  case. 
his  decision  in  Ex  parte  Freeman  had  been  overruled  on  appeal, 
although  without  argument ;  and  the  Vice-Chancellor  was  re- 
duced to  submit  the  question  again,  which  he  deemed  impor- 
tant, to  the  consideration  of  the  Lord  Chancellor,  by  deciding 
as  he  had  done  in  the  former  case. 
The  only  point  upon  which  these  cases  seem  to  turn  and  about 
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which  there  could  be  any  difficulty,  appears  to  be,  whether  the 
assent  of  the  creditors  to  the  arrangement  between  the  part- 
ners was  necessary  before  the  bankruptcy,  in  order  to  give 
them  the  benefit  of  the  change  of  debtors  which  such  arrange- 
ments were  intended  to  produce  ? 

It  does  not  appear,  so  far  as  my  researches  amongst  subse- 
quent cases  have  gone,  how  the  question  in  the  case  last  cited 
was  finally  disposed  of  nor  that  it  has  come  up  and  been  defi- 
nitively settled  in  any  other  case. 

I  am  at  liberty,  on  this  account,  to  regard  it  in  some  measure 
as  an  open  question.  At  any  rate,  it  is  certain  the  decisions 
in  the  cases  referred  to  have  not  established  it  as  an  invaria- 
ble rule  that  creditors  cannot  claim  in  a  court  of  equity  the 
benefit  of  an  agreement  between  partners  in  relation  to  the 
assumption  and  payment  of  pre-existing  debts,  where  a  bank- 
ruptcy or  insolvency  occurs  to  render  a  distribution  of  their 
property  necessary,  until  they  show  some  act  of  assent,  to  the 
arrangement  previous  to  the  bankruptcy  by  which  they  have 
adopted  the  new  debtors  or  varied  or  modified  their  legal 
rights  in  respect  to  the  persons  to  whom  they  are  to  look  for 
payment,  Lord  Thurhw  in  Ex  parte  Clows,  and  Lord  Eldon 
in  Ex  parte  Peek,  acted  upon  no  such  rule  and  do  not  appear 
to  have  deemed  it  necessary.  Under  the  authority  of  these  two 
cases,  I  feel  warranted  in  saying,  it  is  not  incumbent  upon  the 
complainant  to  show  that,  by  any  act  on  his  part,  he  assented 
to  the  agreement  of  Wilder  and  Campbell,  at  the  time  of  form- 
ing their  partnership,  to  assume  his  debt  and  become  his  joint 
debtors.  It  is  sufficient  they  did  so  agree  between  themselves* 
and  that  an  assignment  has  been  made  creating  a  trust  for  the 
benefit  of  the  creditors  of  the  firm.  Among  them,  under  the' 
circumstances,  the  complainant  may  fairly  be  ranked. 

Before  I  conclude,  another  case  remains  to  be  noticed,  as  it 
may  be  thought  to  have  some  bearing  on  the  present.  It  is 
the  case  of  Bevan  v.  Lewis,  1  Sim.  376.  There,  a  partner 
borrowed  money,  with  the  privity  and  approbation,  as  was  al- 
leged, of  his  co-partnor ;  and  applied  it  to  partnership  purpose 
This  wab  known  to  the  co-partner ;  although  the  individ- 
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1832.  ual  who  borrowed  the  money  had  given  his  own  note  for  itr 
with  a  warrant  of  attorney  as  collateral  security.  By*  virtue 
of  the  latter,  a  judgment  was  entered  up  against  him  individu- 
ally, a  writ  of  fieri  facias  issued,  and  a  levy  made  upon  th& 
partnership  property.  A  bankruptcy  having  taken  {dace,  the 
question  arose  between  the  creditor  sfrid  the  assignees,  whether 
the  partnership  interest  in  the  goods  was  liable  to  be  sold  un- 
der the  execution  or  only  the  individual  interest  of  the  defen- 
dant? In  other  words,  whether  it  could  be  considered  a  part- 
nership debt  after  what  had  thus  taken  place  ?  The  Vice  Chan- 
cellor held,  that  the  debt  being  in  judgment  upon  securities,  and 
which  the  creditor  had  thought  proper  to  accept,  it  took  its 
character  from  the  securities  and  was,  consequently,  an  indi- 
vidual and  not  a  joint  debt.  Butfce  expressed  no  opinion  upon 
the  effect  of  the  transaction  in  borrowing  the  money,  whether 
it -would  not  have  been  a  partnership  debt ;  and  as  to  winch  I 
think  there  could  not  have  been  a  moment's  hesitation,  had  not 
the  note  of  one  partner  been  taken  and  followed  up  by  a  war- 
rant of  attorney  and  judgment  and  execution  against  him  indi- 
vidually ;  tile  very  form  and  nature  of  which  precluded  all  en- 
quiry as  to  its  being  a  partnership  debt,  especially  when  the 
question  arose  in  relation  to  the  effect  of  the  levy  made  by  the 
Execution  itself.  The  decision  in  this  case  is  not  in  conflict  with 
any  of  the  principles  I  have  drawn  from  those  before  cited.  It 
rests  upon  an  entirely  different  basis. 

A  decree  must  be  entered,  declaring  the  complainant  a  cre- 
ditor of  Wilder  and  Campbell  at  the  time  of  their  making  the 
assignment  to  Mi*.  Anderson  and  entitled  to  dividends  under  it 
The  amount  of  his  debt,  jrowever,  must  be  first  ascertained. 
The  sum  set  opposite  to  his  name  in  the  schedule  eannot  be 
increased,  so  as  to  enlarge  the  debt  upon  which  dividends  arc 
to  be  declared ;  but  I  think  it  is  liable  to  be  reduced.  The 
amount  is  to  be  limited  to  the  value  of  the  books,  at  cost, 
which  were  purchased  with  the  complainant's  money  and  ac- 
tually brought  into  the  joint  stock.  Wilder  supposed  it  to  be 
one  thousand  dollars;  and  he,  accordingly,  inserted  this 
amount.    Hill  supposed  there  were  about  three  hundred  do!- 
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lars  worth  of  such  books  in  the  store  ttfhen  ho  came  fhere ;  tut        I&3&  ' 
then  again,  sales,  to  a  considerable  amount,  h:id  bocn  made       ^^'^ 
after  the  partnership  was  formed  and  prior  to  his  being  em* 
ployed.     The  amount  is  thus  a  subject  of  inquiry  before  a    hammoND; 
master,  who  can  also  ascertain  the  amount  of  dividends  pay- 
able upon  it. 

I  shall  reserve  all  further  directions  until  the  coming  itf  of 
the  master's  report. 


Arietta  M.  Thompson  and  Cleayeland,  hey  trustee,  &c. 


vs. 


Hammond  and  others/ 


Although  a  scire  facias  \b  a  judicial -and  not  an  original  writyyet  it  assume* 
the  form  and  has  all  the  attributes  of  an  action  at  law. 

A  judgment  by  scire  ficias  is  of  tho  same  force  as  any  other ;  and  a  de- 
fendant cannot  avail  himself  of  his  own  neglect  or  omissioa  as  a  ground 
on  which  afterward*  to  ask  relief  in  equity. 


The  principal  question  arising  in  this  cause  was,  whether  a  ^w52jjr-* 
deed  had  been  so  far  consummated  by  the  late  Daniel  U.  Tomp-        ^*^/ 
kins  as  to  vest  in  his  daughter  Mrs.  Thompson  u  title  to  the  jjfa£ah» 
six  acr.es  of  land,  which  it  was  the  object  of  the  bill  to  have   *cire  facias. 
secured  to  her  against  the  claims  of  the  defendants  and  espe- 
cially against  the  effect  of  the  judgment  held  by  the  executors 
of  her  grand-father  Mangle  Mintborne,  deceased  ? 

The  facts  of  the  case  will  b«  found  sufficiently  referred  to 
in  the  opinion  of  the  court. 

03 
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Mr.  William  Kent,  for  the  heirs  of  D&niel  D.  Tompkins. 

Mr.  David  S.  Jones,  for  the  executors  of  Minthorne. 

Mr.  H.  Starrs,  for  other  defendants. 

April},  1838.      The  Vice-Chancellor.     It  seems  to  me  sufficiently  prov- 
ed in  this  case,  that  a  conveyance  of  the  six  acres  in  contro- 
versy  to  the  complainant,  Mrs.  Thompson,  was  intended  ;  and 
that  her  father  signed  and  acknowledged  an  instrument  as  his 
deed  for  this  purpose  before  a  proper  officer.    And  yet  it  ap- 
pears equally  well  established,  that  the  deed  was  never  in  her 
possession  nor  actually  delivered  to,  nor  seen  by  her.    And 
still  k  is  possible,  enough  was  done  to  make  out  a  case  of  ver- 
bal delivery,  rendering  the  instrument  operative  as  a  convey- 
ance, notwithstanding  its  not  coming  to  her  hands :  Jackson  v. 
Phipps,  12,  J.  if.  421  ;  3  Mason,  40  K    On  this  point,  how- 
ever, there  is  great  doubt ;  and  if  it  were  the  only  one  in  the 
case,  perhaps  the  most  prudent  course  would  be  to  award  an 
•   issue  before  determining  it  against  Mrs.  Thompson. 

But,  assuming,  for  the  present,  the  fact  to  be  that  the  deed 
was  duly  executed  and  delivered,  there  are  objections  raised, 
on  several  grounds,  as  well  against  its  original  validity,  as  for 
the  purpose  of  defeating  altogether  the  title  which  she  may 
have  acquired  under  it. 

The  first  objection  is,  that  the  deed  was  voluntary,  founded 
upon  natural  love  and  affection,  and  given  when  the  grantor 
was  deeply  involved  in  debt ;  and,  consequently,  void  as  to 
creditors.  Among  his  then  liabilities,  was  a  bond  for  securing 
the  payment  of  twenty  thousand  dollars  to  Mr.  Minthorne: 
and  upon  which  a  judgment  was  afterwards  entered  in  his 
favor.  The  facts  in  support  of  this  objection  appear  in  the 
proofs.  As  a  general  rule,  a  deed  given  under  such  circum- 
stances is  prima  facie  fraudulent.  Yet,  possibly,  it  may  not 
be  absolutely  void.    The  presumption  of  fraud  it  Kable  to  be 


THOMPSON 

V, 


vice-chancellor's  COURT.  4&§ 

repelled  by  circumstances  ;  Jackson  v.  Seward,  8,  Cow.  406;        1832.  # 
Hindes,  lessee  v.  Longworth,  11.  WAeafon,  199.  This  objection, 
consequently,  is  not  decisive  of  the  case. 

The  next  appears  to  be,  that  the  land,  at  the  time  of  the  intend-  hammoxd. 
ed  conveyance,  was  under  mortgage  to  St.  Andrews  Church. 
This  mortgage  was  subsequently  forclosed.  Mrs.  Thompson 
and  her  husband  were  made  parties  defendants  to  it ;  on  ac- 
count of  her  supposed  title  and  interest.  A  decree  of  fore- 
closure and  sale  took  place  ;  and  the  property  was  sold  and 
purchased  on  behalf  of  the  church.  And  the  objection  last 
refered  to  proceeds  upon  the  ground  of  Mrs.  Thompson's  having 
been  divested  of  all  title  and  ownership  by  this  proceeding, 
even  admitting  she  had  a  previous  valid  deed. 

On  the  other  hand,  it  is  contended,  that  inasmuch  as  the 
sale  was  made  upon  an  understanding,  that  if  the  church  should 
buy  in  the  property  they  would  reconvey  to  her.father  at  any 
time  upon  payment  of  their  debt,  and  as  he  afterwards  did 
pay  them  off  and  take  a  conveyance,  it  enured  to  her  benefit 
as  to  the  six  acres  and  reinstated  her  title  thereto.  I  am  not 
sure  this  last  transaction  had  such  an  effect.  The  equity  of 
redemption  was  gone  ;  and  the  complainant's  title  was  extin- 
guished by  the  decree  of  foreclosure.  Governor  Tompkins 
did  not  get  back  the  property  by  a  redemption,  although  it 
tnay  have  been  so  called  by  the  parties.  It  was,  to  all  intents 
a  repurchase,  which  the  church,  as  a  matter  of  favor,  gave 
him  the  privilege  to  make  at  a  price  sufficient  to  cover  their 
debt  and  costs.  He,  thus,  acquired  a  new  title  and  seizin ;  and 
was  not  remitted  to  his  former  estate  or  seizin.  The  doctrine 
•of  remitter  has  here  no  application  :  Coke  Litt.  347.  b.  n.  1. 
Now,  although  as  a  general  rule,  if  a  man  sell  an  estate  to 
which  he  has  no  title  and,  after  the  conveyance,  acquires  the 
4itlc,  the  purchaser  will  be  entitled  to  hold  and  can  compel  a 
new  deed ;  yet,  it  may  well  be  doubted,  whether  this  rule  ap- 
plies to  the  present  case  :  for,  here,  there  was  originally  a  titfe, 
although  encumbered  by  a  mortgage  which  defeated  it.  In 
such  a  case,  I  apprehend  the  party  is  to  be  left  to  his  remedy 
upon  the  covenants  in  the  deed  for  damages.     If  there  are  no 
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covenants  against  encumbrances  and  eviction,  I  do  not  perceive 
how  he  has  any  claim  to  relief  in  this  court  byway  of  compensa- 
tion :  Abbott  v.  Alkn,  2  /.  C.  R.  523 ;  Chestermun  v.  Gardner, 
5.  lb.  29 ;  Gouverneur  v.  Elmendorf,  lb.  79.  It  does  not 
appear  whether  there  were  such  covenants  in  the  deed  alleged 
\o  have  beep  i  xtcuted  L)  Governor  Tompkins  to  his  daughter, 
fhe  contents  of  jibe  deed  are  not  proved;  and  it  is  not  even 
shown  what  estate  she  was  to  take  in  the  land.  The  absence 
orall  proof  on  this  subject,  dops  not,  however,  according  to  my 
views,  make  any  difference. 

Wjthout  some  further  act  by  Governor  Tompkins,  after  he 
took  the  reconveyance  from  the  church,  to  reinstate  the  title 
in  his  daughter,  I  am  of  opipion  she  must  be  regarded  as  hav- 
ing no  title  which  a  court  of  law  can  now  recognize  or  equity 
aid  her  to  establish.  Besides,  there  is  evidence  which  would 
seem  to  justify  the  conclusion,  that  when  Governor  Tompkins 
became  convinced  he  could  not  secure  to  his  daughter  a  per- 
fect title  by  reason  pf  his  pecuniary  embarrassments  and  the 
existence  of  encumbrances  which  he  found  himself  unable  to 
remove,  the  intention  of  giving  her  a  deed  was  abandoned 
and  the  agreement  for  this  purpose  rescinded.  This  was  in 
the  year  one  thousand  eight  hundred  and  twenty-four:  for  in 
July,  August  and  Septcrnber  of  that  year,  and  almost  immedi- 
ately after  the  reconveyance  from  the  church,  Governor 
Y.ornpkins  refunded  to  her  husband  in  payments,  at  different 
times,  the  sum  of  two  thousand  five  hundred  dollars,  being  the 
amount  of  money  advanced  by  her  grandfather,  Minthornc, 
and  by  his  will  afterwards  deducted  frorn  her  portion  of  his 
estate  ;  and  which,  it  is  alleged,  had  been  laid  out  in  the  build- 
ing of  the  dwelling  house  upon  the  lot  in  question.  The  title 
having  failed  or  he  being  unable  to  give- one  free  from  encum- 
brances, a  natural  equjty  arose  in  favor  of  his  daughter, 
that  her  money  expended  there  should  \>e  refunded.  This 
was  done ;  and  it  was  evidently  thp  result  of  an  agreement 
The  receipts  plainly  show  how  the  moneys  paid  back  were  for 
amounts  expended  in  building  which  he  had  promised  to  refund. 
Jn  addition  to  all  this,  it  is  apparent  from  the  testimony  in  the 
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cause,  that  the  possession  was  in  Governor  Tompkins  from  this 
time  to  the  period  of  his  death;  and  various  facts  go  to 
strengthen  the  inference  of  there  having  been  a  relinquishment, 
by  mutual  consent,  of  all  claim  to  any  title  or  interest  which 
the  complainant,or  her  husband  had  in  the  property,  except 
30  far  as  the  equity  went  of  her  having  the  two  thousand  five 
hundred  dollars  refunded. 

?ut  if  this  should  prove  to  be  an  erroneous  view  of  the  case, 
there  is  another  ground  which  presents  an  insuperable  diffi- 
culty to  the  complainant.    On  the  bond  which  was  executed 
by  Governor  Tompkins  to  Mr.  Minthorne,  in  the  month  of  May 
one  thousand  eight  hundred  an«t  sixteen,  for  twenty-five  thou- 
sand dollars,  conditioned  for  the  payment  of  twenty  thousand 
dollars,  a  judgment  was  entered  up  in  the  supreme  court  of  this 
State  and  docketted  on  the  thirteenth  day  of  July  one  thousand 
eight  hundred  and  twenty-one ;  and,  upon  this  judgment,  a 
writ  of  testatum  fieri  facias,  returnable  in  August  of  the  same 
year,  issued  to  the  sheriff  of  Richmond  county.     Under  it, 
the  Sheriff  levied  and  made  out  of  the  property  of  the  defend- 
ant and  paid  over  to  the  plaintiff,  on  account  of  his  debt,  seven 
hundred  and  twenty-three  dollars.     Two  other  judgments  had 
been  recovered  in  the  May  previous ;  one,  by  the  American 
Insurance  Company,  and  the  other,  by  the  Mechanics'  Bank. 
In  the  year  one  thousand  eight  hundred  and  twenty-eight, 
writs  of  scire  facias,  upon  all  these  judgments,  were  sued  out 
against  the  heirs  and  tenants  of  the  lands  of  which  Governor 
Tompkins  was  seized  at  the  time  of  the  rendition  of  the  judg- 
ments in  one  thousand  eight  hundred  and  twenty-one,  for  the 
purpose  of  reviving  the  judgments  and  having  execution  against 
all  such  lands.    On  the  judgment  in  favor  of  Minthorne,  the 
scire  fucias  issued  in  the  names  of  his  executors.     The  pro- 
cess was.  continued  by  aias  writs  until  the  parties  named  there- 
in were  summoned.     The  sheriffof  Richmond  county  returned 
Mrs.  Thompson  and  the  other  married  daughters  of  Governor 
Tompkins,  with  their  respective  husbands  and  all  his  other 
children  named  in  tHc  writs,  as.  tenants  of  a  tract  and  parcel 
of  land,  describing  it  by  metes  and  bounds,  and  which  included 
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the  six  acres  in  question ;  and,  that  he  warned  them  to  appear. 
Upon  their  default  in  not  appearing,  judgments  were  rendered 
in  favor  of  the  plaintiffs  in  each  case  to  the  effect  that  they  have 
execution  for  their  debts  against  Mrs.  Thompson  and  her  hus* 
band  and  the  other  parties  to  be  levied  on  the  messuage,  lands 
and  tenements  whereof  they  were  respectivly  returned  tenants, 
and  against  them  also  as  heirs  at  law,  to  be  levied  on  all  the 
lands  and  tenements  of  which  their  father  was  seized  in  the 
year  one  thousand  eight  hundred  and  twenty-one. 

These  judgments  were  severally  dockettcd  on  the  twelfth  day 
of  August  one  thousand  eight  hundred  and  twenty-nine  ;  and 
executions  thereupon  issued  accordingly.  Those  in  favor  of 
the  American  Insurance  Company  and  the  Mechanics*  Bank 
were  satisfied  out  of  the  lands  levied  upon  and  sold  by  the 
the  sheriff,  exclusive  of  the  six  acres.  While  attempting  to 
sell  the  six  acres,  an  injunction  was  served,  which  had  been 
granted  upon  the  filing  of  the  bill  in  this  cause,  and  by  which 
the  executors  of  Mr.  Minthorne,  as  plaintiffs  in  that  execution 
and  as  having  a  control  of  the  two  other  executions,  were  re- 
strained from  selling  the  six  acres. 

The  question,  therefore,  is  upon  the  effect  to  be  given  to  the 
judgment  on  scire  facias  ? 

Mrs.  Thompson  was  made  a  party  to  the  proceeding,  not 
merely  in  her  representative  capacity  as  one  of  the  children 
and  heirs  at  law,  but  also  as  a  tenant  of  the  lands.  At  any  rate, 
she  was  summoned  as  one  of  such  tenants ;  and  this  was  prob- 
ably  in  reference  to  the  house  and  six  acres — for,  about  that 
time,  according  to  her  letter  which  is  dated  the  twenty-ninth 
of  February  one  thousand  eight  hundred  and  twenty-nine, 
we  find  her  asserting  a  claim  to  this  part  of  the  property 
and  endeavouring  to  prevail  upon  the  other  heirs  to  release 
the  same  to  her.  The  proceedings  appear  to  have  been  con- 
ducted with  peculiar  care  and  regularity  and  in  conformity 
with  the  requirements  of  law,  as  laid  down  in  the  case  of  Mor- 
ton v.  Croghan,  20.  J.  R.  106.,  so  as  to  /ender  the  judgments 
when  obtained  effectual  and  binding. 

Now,  although  a  writ  of  scire  facias,  in  cases  of  this  sort. 
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is  a  judicial  and  not  an  original  writ,  yet  it  assumes  the  form 
and  has  all  the  attributes  of  an  action  at  law.  -  If  the  defend- 
ant appears,  the  plaintiff  files  a  declaration ;  and  the  former 
pleads.  A  release  of  all  actions  is  held  to  be  a  bar :  because 
it  is  considered  in  law  as  an  action — and  a  variety  of  matter 
may  be  pleaded  in  abatement  and  in  bar.  Mrs.  Thompson, 
with  her  husband,  might  have  appeared  and  have  pleaded  (as 
to  the  part  of  the  land  which  she  now  claims  to  belong  to  her 
by  virtue  of  the  deed  from  her  father,")  that  he  was  not  seized 
"  thereof  when  the  judgments  were  recovered  against  him"  or, 
in  other  words,  that  she  held  as  tenant  in  her  own  right,  by 
title  which  had  accrued  to  her  prior  to  that  time ;  and  such 
plea,  upon  being  supported  by  proof,  would  have  been  a  good 
defence.  She,  however,  suffered  judgment  to  pass  against  her 
by  default  This  was  virtually  an  admission  of  record  that 
this  .particular  parcel  of  land,  in  common  with  the  rest,  was 
bound  by  the  judgment  and  liable  to  execution. 

I  know  not  how  to  distinguish  this  proceeding  from  an  ordi- 
nary case  where  a  party  has  an  opportunity  to  make  a  defence 
at  law  and  neglects  to  do  so  and  whereby  a  judgment  is  ren- 
dered against  him.  Such  a  judgment,  if  regularly  obtained,  is 
of  the  same  force  and  efficacy  as  any  other ;  and  the  defendant 
cannot  avail  himself  of  his  own  neglect  or  omisssion  as  a 
ground  on  which  afterwards  to  ask  relief  in  equity.  I  think 
Mrs.  Thompson  is  concluded  by  the  judgment  on  scire  Jacias, 
in  favor  of  the  executors  of  Minthorne,  from  averring  or  setting 
up  any  thing  to  the  contrary. 

In  Whitney  v.  the  terre-tenants  of  Crosby,  3.  J.  12.  87.  a  mo- 
tion was  made  to  set  aside  a  scire  facias  and  a  judgment  ob- 
tained thereon  by  default.  The  proceedings  had  been  regular ; 
and  the  defendants,  as  terre-tenants,  duly  warned.  It  was 
objected,  that  the  heir  and  personal  representatives  of  the  de- 
ceased judgment  debtor  had  not  been  previously  warned.  But 
(he  court  held  the  terre-tenants  ought  to  have  availed  them- 
selves of  the  omission  by  plea,  and  came  too  late  to  make  the 
objection  after  a  judgment  by  default.  And  they  were  equally 
too  late  to  be  heard  upon  the  allegation  that  they  were  not 
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such  terre-tenants  as  ought  to  have  been-  sumntotoed  upon  the 
scire  facias. 

In  Jackson  v.  Robins,  16.  J.  R.  579.  Kert\  (\  J.  h'ad  otca- 
sion,  in  delivering  an  opinion  in  the  court  of  errofs  and  which' 
was  unanimously  concurred  in,  to  show  the  binding  efficacy 
of  a  judgment  upon  scire  facias  against  the  heir  and'  terre- 
tenant  By  suffering  the  judgment  to  pass  by  default,  he  con- 
sidered all  the  rights  of  the  party  were  waived  and  abandoned  i 
although,  at  the  time,  the  husband  of  a  feme  covert  watt*  not 
returned  by  the  sheriff  as  summoned  with  her.  The  objection; 
he_says,  if  good  at  all,  should  have  been  pleaded  in  abatement* 
It  was  cured  by  the  default ;  and,  at  most,  was  but  matter  of 
error.  He  then  cited  a  number  of  cases  which  presented,  in  a 
Strong  light,  the  necessity  of  appearing  and  pleading  to  a 
scire  facias,  if  the  party  had  any  defence  to  make  or  any  right* 
to  protect j  and  which  all  show  that,  in  consequence  of  suffers 
ing  a  default,  the  party  h  precluded  from  any  reKcf,  **  evert 
K  though  he  may  have  the  most  pressing  equity  in  his  favoT  " 

If  this  be  the  true  doctrine,  and  it  appears  to  me  to  be  welt 
founded  in  principle,  then  it  is  in  vain  for  Mrs.  Thompson  to*  un- 
dertake an  impeachment  of  the  validity  of  the  original  judgment 
confessed  by  her  father  to  her  grandfather  on  the  want  of  con- 
sideration or  for  any  other  cause  or  to  assert  right*  and  set  up 
claims  inconsistent  with  its  legal  effect  and  operation;  Every 
thing  necessary  to  give  it  full  effect  stands  admitted.  She  has 
not  thought  proper  to  deny,  when  called  upon  for  the  purpose, 
that  the  judgment  was  a  valid  and  subsisting  one  for  the  whole 
amount  claimed  to  be  due  upon*  it  as  recited  in  the  writs  of 
scire  ficias. 

But  it  is  said,Clcaveland,  the  trustee,  is  not  concluded  by  the 
judgment  on  scire  facias — and  that  the  proceedings  do  not 
apply  to  or  affect  him,  as  he  was  not  a  party  to  them. 

This  point  deserves  a  moment's  attention.  There  is  no  evi- 
dence before  me  to  show  exactly  how  or  when  he  became  a 
trustee.  No  deed  or  other  instrument  conUtfning  his  appoin- 
ment  and  powers  or  declaring  the  trusts  is  produced.  The 
only  title  in  turn,  as  to  the  property  in  question,  is,  first,  a  deed 
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poll,  dated  the  twenty-first  day  of  November  one  thousand        I$3Sr' 
eight  hundred  and  twenty-eight,  executed  by  Gilbert  L.  Thomp-    -^mox 
son  alone,  and  by  which  he  releases  and  quit  claims  all  his  Vm 

estate,  right,  title  and  interest  in  and  to  the  six  acres,  to  Mr.  HAMtfdwD. 
Cleaveland,as  Trustee  for  Mrs.  Thompson,  and  as  and  for  her 
separate'  estate ;  and,  secondly,  a  deed  of  release  executed  on 
the  twenty-seventh  day  of  July  one  thousand  eight  hundred 
and  twenty-nine  by  three  of  the  assignees  of  Governor  Tomp- 
kins' estate,  under  a  general  assignment  made  by  him  on  the  fif- 
teenth day  of  January  one  thousand  eight  hundred  and  twenty- 
two,  in  trust,  for  the  benefit  of  his  Creditors/  and  by  which  * 
these  assignees  also  release  and  quit  claim  to  Mr.  Cleaveland, 
as  such  trustee,  all  the  right,  title,  interest,  claim  and  de- 
mand which  they  had  in  all  the  real  estate,  situated  on  Staten 
Island,  but  not  elsewhere,  whereof  Governor  Tompkins  wa$ 
seized  at  the  time  of  his  assignment  to  them.  The  real  estate 
thereby  assigned  was,  of*  course,  subject  to  all  prior  liens,  judg- 
ments, mortgages  and  incumbrances  thereon,  apd  is  so  express- 
ed  in  the  body  of  the  instrument.  Now,  perhaps,  it  is  sufficient 
to  say,  that  the  bill  in  this  cause  does  not  proceed  upon  the  title 
which  Mr.  Cleaveland  acquired  by  these  two  release^  but, 
upon  supposed  legal  and  equitable  rights  which  Mrs.  Th6mp- 
son  had  acquired  for  herself  long  previous;  and  which, by 
some  act  of  her  0wn»  was  transferred  to  and  vested  in  him  to 
hold  in  trust  for  her  separate  use*  And  I  must  presume,  that 
by  the  releases  from  her  husband  and  the  assignees,  it  was  only 
intended  to  confirm  and  strengthen  such  right.  Whatever  the 
right  was,  if  it  existed  at  all,  it  is  manifest  it  existed  \yhen  the 
proceedings  by  scire  facias  commenced.  Although  nominal- 
ly vested  in  another  as  a  trustee,  yet  the  whole  beneficial 
ownership  and  interest  remained  in  Mrs.  Thompson ;  and  she 
having  been  a  party  to  the  proceeding  as  terre-tenant  and  en* 
joying  the  right,  it  appears  to  me  nothing  more  was  necessary 
to  render  the  judgment  binding  and  conclusive  as  to  her  right. 
But,  if  we  are  to  consider  Mr.  Cleaveland,  in  respect  to  the 
legal  estate  in  him,  as  separate  and  distinct  from  Mrs.  Thomp* 
*on  and  her  equitable  interest:  what,  as  the  case  now  stands, ' 
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does  it  amount  to  ?  It  is  not  even  pretended  that  Gilbert  L. 
Thompson  ever  had  title  in  himself.  The  release  which  he 
gave,  therefore,  could  only  pass  the  interest  a  husband  has  in 
the  estate  of  inheritance  of  his  wife.  If  she  has  no  such  estate 
in  particular  lands  or  is  deprived  of  it  by  her  own  default,  all 
interest  of  the  husband  must  also  fail  and  his  deed  or  release 
conveys  nothing. 

The  release  from  the  assignees  is  different.     A  title  passed 
by  it ;  but  it  was  subject  to  all  incumbrances  created  prior  to . 
the  fifteenth  day  of  January  one  thousand  eight  hundred  and 
twenty-two  and  existing  when  the  release  was  given  ;  and  the 
judgment  in  favor  of  Minthorne  was  one  of  them. 

As  regards  Mr.  Cleaveland's  not  being  a  party  to  the  scire 
facias,  I  think  he  cannot  avail  himself  of  any  objection  on  that 
ground.  He  accepted  the  title  pendente  lite  and  at  a  time 
when  the  proceeding  was  nearly  completed.  In  fact,  as  ap- 
pears by  the  record,  after  defaults  had  been  entered  as  well 
against  the  parties  who  executed  the  release  as  against  Mrs. 
Thompson^the  cestui  que  trust.  Consequently,  the  title  he  had 
acquired  could  not  be  otherwise  than  subject  to  the  legal  con- 
sequences which  flowed  from  the  proceeding,  provided  he  took 
no  measures  to  interpose  and  prevent  the  consummation  of  a 
judgment. 

But  there  is  another  circumstance,  I  think,  whereby  Mr. 
Cleaveland,  as  the  trustee,  is  estopped  from  denying  the  validity 
'  of  the  judgment  on  scire  facias  and  the  right  of  the  executors 
of  Minthorne  to  have  execution  against  the  land  in  question. 
He  became  the  purchaser,  at  a  sheriffs'  saje,  of  other  parts  of 
the  property  under  the  executions  issued  upon  this  judgment 
and  judgments  in  favor  of  the  American  Insurance  Company 
and  the  Mechanics'  Bank,  all  of  which  had,  at  the  same  time, 
been  in  like  manner  revived. '  In  the  month  of  April  one  thou- 
sand eight  hundred  and  thirty-one,  he  paid  the  purchase  sum 
of  five  thousand  dollars  ;  and  received  the  sheriff's  deed  for 
the  land.  This  deed  recites  all  three  of  the  executions  as  the 
authority  for  the  sale  and  conveyance. 
If  there  were?  no  other  reasons  for  holding  the  judgment  on 
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scire  facias  as  binding  upon  him  in  respect  to  the  alleged  trust  1832. 
estate,  this  alone  would  be  sufficient  to  preclude  him  from  rais- 
ing objections  against  it.  Having  admitted  the  judgment  and 
execution  to  be  effectual  for  a  part,  he  necessarily  admits  it  to 
be  equally  so  for  the  whole  of  the  property  embraced  in  the 
release  to  him  from  the  assignees  of  Governor  Tompkins ;  and 
which,  according  to  the  evidence  before  me  and  the  view  I 
am  now  taking  of  the  subject  affords  the  only  ground  for  a 
pretence* of  title  or  estate  in  him,  in  opposition  to  the  judgment 
and  execution. 

Upon  the  whole,  I  cannot  but  regard  the  claim  set  up  on  the 
part  of  Mrs.  Thompson  as  entirely  unfounded.  I  must,  ac- 
cordingly, dissolve  sthe  injunction,  which  restrains  the  execu- 
tors of  Minthorne  from  selling  the  house  and  lot  of  six  acres 
under  their  execution;  and,  likewise,  dismiss  her  bill,  with 
costs — which  are  to  be  paid  out  .of  her  separate  estate  in  the 
hands  of  the  trustee. 


In  the  matter  of  the  petition  of  William  Thorns  and  others, 

infants,  by  a  next  friend. 


Although  a  petition  to  sell  infant's  real  estate  sets  forth  their  inability 
to  procure  security  and  a  master's  certificate  is  to  the  same  effect,  yet 
the  court  ctnnot  dispense  with  sureties. 


Mr.  J.  Radcliff  moved  upon  the  petition  of  six  infants  (the  November,  27, 
.eldest  nineteen  years  of  age)  for  leave  to  have  a  special  guardi-        18^' 
an  appointed,  with  power  to  sell,  but  without  being  compelled      Practice. 
to  give  security.  Infant*. 

The  prayer  of  the  petition  was  as  follows :  *  " 

"  And  inasmuch  as  it  is  not  probable  that  your  petitioners 
u  will  be  able  to  find  any  suitable  person  who  may  be  willing 
M  to  become  their  guardian  in  this  matter  and  give  the  security 
"  required,  they  pray  that,  for  the  purposes  of  the  sale  and  the 
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183?.  "disposition  of  the  proceeds  thereof  as  aforesaid,  the  assistant 
u  register  or  clerk  of  this  court  or  some  other  suitable  person 
u  or  persons  may  be  appointed  by  this  honorable  court  the 
u  guardian  or  guardians,  giving,  if  required,  fuch  security  for 
*  the  performance  of  the  trust  as  required  by  law  and  as  shall 
u  be  approved  by  this  honorable  court.  And  that  such  guar- 
u  dian  or  guardians  may  have  full  power  and  authority  to  sell 
u  and  dispose  of  the  said  real  estate  or  so  much  thereof  as  be- 
u  longs  to  the  said  infants,  either  at  public  or  private  sale  and 
u  to  release  "and  convey  the  same,  <&c." — "  and  to  dispose  of 
u  the  proceeds,  &c.w 

A  master's  certificate  had  been  obtained  and  was  .attached. 
It  was  in  this  form  : 

"  I  do  hereby  certify,  that  it  has  been  proved  .to  piy^tisfac- 
'•  tion,  that  neither  the  infants  named  in  the  foregoing  petition 
M  nor  the  mother  and  next  friend  on  their  behalf,  upon  diligent 
"  enquiry,  have  been  able  to  find  any  person  who  is  willing  to 
"  become  their  guardian  as  proposed  in  the  within  petition  and 
11  give  the  security  required  by  law.  And  I  further  certify, 
?  that  it  has  likewise  been  proved  to  me,  that  the  value  of  the 
"  real  estate  belonging  to  the  said  igfajits  and  proposed  in  the 
"  said  petition  to  be  sold  is  about  nine  hundred  dollars ;  and  that 
"  the  security  to  be  given  by  such  guardian  as  aforesaid  would 
"  he  in  the  penal  sum  of  one  thousand  and  eight  hundred  dol- 
"lars.  Dated  New  York,  23,  November,  1832.  Thomas 
/.•Addis  Emmet,  taxing  master,  &c." 
November,  27,  '  The  Vice-Chancellor.  I  cannot  volunteer  the  appoint- 
ment of  a  guardian.  The  158th  rule  of  the  court  is  explana- 
tory and,  at  the  same  time,  positive.  Instead  of  conforming  to 
it,  the  petitioners  show  they  cannot  do  so  in  any  one  particular. 
The  petition  had  better  be  withdrawn ;  until  some  one  can  be 
found  who  will  consent  to  be  a  guardian  under  the  rule,  an<J 
£ive  the  requisite  security. 
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Wakkman  vs.  Russel. 


An  assignee  of  a  judgment,  who  has  not  taken  out  execution,  cannot  filp 
a  judgment  creditor's  bill  in  his  own  name,  even  though  the  origin*) 
j>laintuY  jnay  have  had  a  fieri  facias  returned  unsatisfied. 
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"This  was  a  bill  in  the  nature  of  a  judgment  creditor's  bill.        January  8, 
The  judgment  at  Ipw  for  seven  hundred  and  seventy-eight        l^33, 
dollars  and  sixty-five  cents,  had  been  recovered  by  the  Frank-      Practice. 
lin  Bank  against  the  defendant  John   Russel.     That  insti-  Aisigfu*  <f  a 
tution 'became  insolvent  and  got  into  the  court  of  chancery  ;4aK!^s  wK 
and  James  Kent,  Esquire,  was  appointed  the  receiver  of  its 
estate  and  effects.    A  writ  of  fieri  facias  had  been  issued  on  the 
part  of  the  bank ;  which  was  returned  unsatisfied.    By  virtue 
of  his  power  as  such  receiver,  Mr.  Kent  sold  this  judgment, 
amongst  others,  at  auction;  and  the  complainant,  Burr  Wake- 
man,  purchased  it  for  a  ten  dollar  bill  of  the  said  Franklin 
Bank.    The  judgment  was,  accordingly,  assigned  to  the  com- 
plainant ;  and  he  now  filed  his  bill  to  discover  property  which 
qould  not  be  reached  at  law.    He,  himself,  had  issued  no  ex- 
ecution.    Upon  a  motion  for  an  injunction  the  question  was,    ^ 
whether  be  could  file  such  a  bill  ? 

In  an  affidavit  made  by  the  .defendant,  be  showed,  that  the  # 
ten-dolIar-Franklin-bank-bill,  paid  for  this  judgment,  was  not 
worth  over  one  dollar  and  fifty  cents ;  that,  since  the  assign- 
ment, no  legal  proceedings  had  been  instituted  (save  the  filing 
of  the  bill ;)  *  that  this  deponent  never  received  any  notice 
/*  nor  did  he  kqow  of  the  assignment  of  the  said;judgment  to 
u  the  said  complainant,  nor  has  he  ever  been  called  upon  or  ap- 
41  plied  to  for  the  payment  of  the  said  judgment  in  any  way  since 
/'  the  time  of  the  said  assignment  of  the  same  to  the  ssJd  com- 
>'  plainant,' 
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Mr.  S.  B.  Romaine,  for  the  defendant. 

The  statute  upon  which  the  complainant's  proceedings  are 
based,  is  founded  upon  the  decision  in  Haddenv.  Spader,  20. 
J.  R.  554. 

The  consideration  paid  by  the  complainant  to  the  receiver 
of  the  Franklin  Bank  was  ten  dollars  of  the  money  of  this  bank ; 
and  allowing  for  the  twenty-five  per.  cent,  which  has  been 
paid,  the  actual  amount,  therefore,  was  seven  dollars  and  fifty 
cents  in  Franklin  Bank  notes,  and  the  value  thereof  was  not 
over  one  dollar  and  fifty  cents. 

The  application,  if  allowable  at  all  under  the  circumstances, 
should  have  been  made  in  the  name  of  the  Franklin  Bank.  An 
assignee  of  a  judgment  is  not  such  a  judgment  creditor  as  is 
intended  by  the  statute. 

It  is  made  indispensable  by  the  statute  (2.  if.  S.  174.)  that 
an  execution  shall  have  been  issued  upon  the  judgment  against 
lhe  property  of  the  defendant  and  be  returned  unsatisfied ;  and 
also  M  that  the  party  suing  out  such  execution"  shall  proceed 
by  filing  his  bill  in  chancery,  &c.  In  the  case  of  Angel  v.  Dra- 
per, 1  Vern.  309,  it  was  decided  by  the  court  on  demurrer,  that 
until  the  plaintiff  in  the  judgment  had  sued  out  his  fieri  'facia* 
the  goods  sought  to  be  enjoined  were  not  bound  and,  therefore, 
he  was  not  entitled  to  discovery  or  relief. 

Mr.  N.  B.  Blunt,  in  reply.  The  court  of  chancery  exercis- 
ed jurisdiction  in  cases  where  an  execution  had  been  returned 
nulla  bona,  before  any  statutory  provision  was  made  on  the 
subject. 

An  assignee  of  a  judgment  is  entitled  to  all  the  legal  rights 
of  the  assignor.  He  takes  subject  to  all  equities  ;  and  has  a 
right  to  the  benefit  of  all  the  same.  By  the  Revised  Statutes, 
vol.  2.  p.  41.  the  assignees  of  insolvents  may  sue  in  their  own 
names. 

It  is  admitted  that  the  complainant  might  have  filed  his  bill 
in  th«  name  of  the  Franklin  Bank. 
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The  assignee  could  not  have  issued  execution  in  his  own 
name  ;  and  if  the  statute  contemplated  expressly  a  confine- 
ment of  the  right  to  injunction  to  the  party  in  whose  name  ex- 
ecution was  issued,  an  assignee  would  have  no  remedy.  The 
language  of  the  statute  is, "  the  party  suing  out  such  execution :" 
not,  u  in  whose  name"  it  was  sued.  Has  not  the  representative 
of  the  party  all  the  rights  of  his  principal  ? 


1832. 

WAKEMA3 
V. 
RtJSSBL.  ' 


The  Vice-chancellor.  In  this  case  the  judgment  has  been 
assigned ;  and  thfe  assignor  files,  what  is  called,  a  creditor's  bill. 

The  strongest  doubt  in  my  mind  arises  upon  the  fact  of  the 
complainant's  not  having  issued  any  execution.  He  relies  up- 
n  the  unsatisfied  fieri  facias  issued  by  the  original  plaintiffs 
in  the  action.  On  looking  at  the  statute  it  does  appear  that  the 
party  suing  out  the  execution  should  file  the  bilk  2.  K.  S.  173, 
§.  38.  It  would  seem  to  follow  that  the  purchaser  of  a  judg- 
ment who  files  a  bill  in  his  own  name,  should  have  first  issued 
an  execution.  I  am  satisfied  this  is  not  a^case  in  which  the 
the  court  ought  to  interfere.  Even  laying  aside  the  smallness 
of  the  amount  for  which  the  judgment  was  assigned,  I  think 
the  statute  sufficiently  clear,  that  the  party  who  sues  out  the 
execution  shall  be  the  person  to  file  the  bill.  Here,  three  years 
have  passed  since  execution  was  issued  by  the  original  par- 
ties ;  and  the  complainant,  the  assignee,  has  taken  out  no  fresh 
process.  He  has  not,  consequently,  exhausted  his  legal  rem- 
edies. 

I  shall  refuse  the  motion,  with  costs. 
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TfcbkPE.*  Scott  and  another,  vs.  Thorpe  and  another. 


r 

Purchaser!  of  real  estate  cannot  suggest  their*  own  alienism  as  a  bar  to 
specific  performance. ' 


t  k  i 


February  11,  *  t 

1883.  ^         Tl^b  bill  in  this  cause  was  filed  to  compel  the  specific  per- 

Sptdife  fir-  fbrmance  of  an  agreement  for  the  purchase  of  a  house  and  lof 
form***.  •      ^  EUenvffle  in  this  state. 

•  •  * 

The  defendants,  in  their  joint  answer,  alleged,  amongst  other 
things,  that  the  complainants,  at  the  time  the  aforesaid  agree- 
ment' was  madd  with  the  defendants,  knew  th&t  they  were  fo- 
reigners (aliens)  and  took  advantage  of  them  in  the  price  of  tho 
aforesaid ,  house  and  lot ;  and  the  defendants  had  been  fed  to 
,  believe*  by  conversations  with  the  complainants,  that  foreigners 
could  hold  landVin  the  same  manner  as  other  persons. 

Afr.  N.  Dane  EUingwood, /for  the  complainants.  * 

p- 
Mr.  Peter  F.  Remsen,  for  the  defendants. ' 

The  Vice-Chancelloii.  There  are  no- drcurristances  in 
thfllcKse  t6  show  unfairness  in ,Yxi'a1un&  the'eontract :  the  de- 
fertdarttii  were  Englishmen  jusf  arrived  in  this  country  and 
Voluntarily  entered  into  an  ttgreement  with  the  complainants. 

The  defendants  have  suggested  their  being  aliens.  This 
pohrf5the  court  cannot  look  to*  while  it  corned  from  them. 
They  c6uld  have  obviated  this  difficulty  themselves^  by  mak- 
ing the'  necessary  deposition  or  affirmation  and  having  it  filed 
and  recorded  by  thtf'  secretary  of  state:  1  R.  S.  720, §  15. 
There  is  nothing  to  prevent  a  decree  for  specific  performance 
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and  there  must  be  the  usual  reference  to  the' master  to  report       1832. 
upon  the  title.    The  question*  of  costs  and  all  further  directions       **"***+* 

r  .  ^  SCOTT 

are  reserved.-  „ 

Order  accordingly.  bepbifst^jut 


Scott  vs.  De^yster  and  others. 


Even  though  a  loss  accrues  to  the  fund*  of  an  incorporated  company,  wis* 
ing-  from  error  on  the  part  of  the  directors,  still,  as  between  them  and: 
a  stockholder,  they*  will  not,  without  other  fault,  be  held  liable. 

Wo  man  who  takes  upon  himself  an  office  of  trust  or  confidence  for  an- 
other or  for  the  public,  contracts  for  any  thing  more  than  a  diligent  at- 
tention to  its  concerns  and  a  faithful  discharge  of  the  duty  which  it 
imposes.  He  is  not  supposed  to  have  attained  infallibility ;  and,  there- 
fore, does  not  stipulate  that  he  is  free  from  error. 

If  a  corporate  company  engaged  in  unauthorized  and  illegal  transactions,  a 
stockholder,  who  had  a  knowledge  of  the  same  and  acquiesced  therein' 
by  participating  in  the  results,  shall  not  be  allowed  to  charge  the  direc- 
tors personally  if  there  be  a  ldss  thrdogh  such  transactions. 

Directors  of  a  corporate  company,  in  appointing  a  secretary,  do  not  be- 
come sureties  for  his  fidelity  and  good,  behaviour.    If  they  select  persons- 
to  fill  subordinate  situations  who  are  known  to  them  to  be  unworthy  of 
trust  or  notoriously  of  bad  character,  and  a  loss,  by  fraud  or  embezzle- 
ment, Ensues,  in  such  a  case,  a  personal  liability  rests  upon  them :  but 
not  otherwise. 

Directors  have  a  right  to  repose  confidence  in  their  secretary  in  every 
thing  within  the  scope  of  his  duties. 

Directors  are  not  to  be  held  personally  liable  as  between  themselves  and  sy 
stockholder,  unless  there  has  been  negligence  or  fraud.. 

Persons  who  become  directors  or  managers  of  a  corporation,  place  them- 
selves in  the  situation  of  trustees ;  and  the  relation  of  trustees  and  cestui* 
que  trust  is  thereby  created  between-  them  and  the  stockholders.  The 
former  are  obliged  to  take  the  same  care  and  use  the  same  diligence  as 
factors  and  agents.  They  are  answerable  not  only  for  their  own  fraud 
and  gross  negligence,  but  also  for  all  faults  which  are  contrary  to  the 
care  required  of  them. 

Directors  are  to  be  looked  upon  as  bailees  of  the  property.  And  as  they 
are'  persons  generally  having  an  interest  in  the  sto^k,  they  are  not  bai- 
lees who  are  to  derive  no  benefit  from  their  undertaking  and,  therefore,- 
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to.  bo  held  reepoceible  for  slight  neglect,  bat  they  act  in  relation  taY 
bailment  beneficial  Jto  both  partiea.  And  the  rale  then  is,  they  moat 
answer  for  ordinary  neglect ;  and  M  ordinary  neglect"  ia  understood  to 
be,  the  omission  of  that  care  which  erery  man  of  common  prudence 
takes  of  his  own  concerns. 
O.  G.  C,  as  secretary  of  an  Insurance  Company,  embezzled  its  funds,  to 
the  amount  of  one  hundred  and  seventy-seven  thousand  one  hundred 
and  sixty-six  dollars  and  seventeen  cents,  within  three  yean,  by  alter- 
ing checks  and  keeping  back  money  received  to  be  deposited.  He  pro- 
duced forged  bank  books  whenever  information  was  required ;  and  he 
had  written  entries  in  the  regular  books  as  if  he  had  actually  made  the 
deposits.  Committees  had  been  regularly  appointed,  and  before  whom 
he  had,  from  time  to  time,  passed  his  accounts.  Neither  his  general 
course  of  private  conduct  nor  his  defalcations  were  known  until  ha 
had  committed  suicide.  And  as  it  appeared  that  the  general  conduct 
and  investigations  of  the  directors  were  the  same  as  pursued  in  other 
companies  by  prudent  men  careful  of  their  own  concerns :  it  loss  held, 
on  a  bill  filed  by  a  stockholder  against  the  directors,  thai  they  were  not 
personally  liable  on  account  of  such  fraud  and  embezzlement. 


Itetmber  6, 7,      The  till  in  this  suit  was  filed  by  the  complainant,  on  behalf 

**  ^lfias        °^  kiniself  aiM*  a^  othcrs  stockholders  of  the  National  Insurance 

y^^i,       Company  who  should  come  in  and  contribute  to  the  expenses 

Incorporated  of  the  suit,  against  Frederick  Etepeyster,  Isaac  Lawrence,  Ben- 

LiabUUyof    jamin  L.  Swan,  John  Bolton,  Jacob  P.  Giraud,  Thomas  J-#aw- 

SoHm  rence'  Joseph  Grinne11'  PhUIP  Hone>  ^chard  Riker,  William 
<m  account  of  Whitlock,  jr.,  James  K.  Hamilton,  James  Heard,  David  Had- 
embezzlement  den,  Louis  F.  Varet,  Cornelius  W.  Lawrence,  Francis  HL 

by  the  secre* 

Nichol,  Horace  W.  Bulkley,  Hickson  W.  Field  and  James 
LovqU,  for  the  purpose  of  charging  them  personally  with  heavy 
amounts  embezzled1  by  Oliver  G.  Kane  as  secretary  of  the  said 
National  Insurance  Company  and  of  which  these  parties  had 
been  directors. 

The  bill  of  the  complainant  set  forth  the  creation,  of  the 
u  National  Insurance  Company  "  under  an  act  of  the  legis- 
lature passed  the  fourteenth  day  of  April  one  thousand  eight 
hundred  and  .fifteen  ?  and  that  the  number  of  shares  in  the 
stock  of  the  company  was  limited  to  five  thousand  at  one  hun- 


tory. 
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dred  dollars  each.  That  the  stock,  property,  affairs  and  con-  OT82. 
cdrns  were  to  be  managed  by  nineteen  directors,  one  of  whom 
was  to  be  president,  and  who  were  to  hold  their  offices  for  one 
year  and  until  others  were  chosen ;  and  the  president  was  to  DBrarsTKfc. 
be  sworn  faithfully  to  discharge  his  office.  That  the  stock 
was  to  be  made  assignable  and  transferable  according  to  such 
rules  as  the  president  and  directors  should  establish ;  and  it  was 
further  provided,  by  the  seventh  section  of  the  said  act,  that 
the  president  and  directors  should  have  power  to  make  and 
prescribe  such  bye-laws,  rules  and  regulations  as  to  them 
should  appear  needful  and  proper  touching  the  management 
and  disposition  of  the  stock,  property,  estate  and  effects  of  the 
said  corporation  and  transfer  of  /shares  and  touching  the  sala- 
ries, duties  and  conduct  of  the  president,  assistant,  if  any,  se- 
cretary, officers,  clerks  and  servants  employed  and  touching 
the  election  of  directors,  and  all  such  matters  as  appertain  to 
the  business  of.  insurance.  That  the  said  corporation  had 
power  to  make  all  .kind  of  marine  insurance  upon  lives  by  way 
of  tontine  or  otherwise  to  lend  money  upon  bottomry  and  re- 
spondentia. And  the  complainant  also  set  forth,  that  by  the 
ninth  section  of  the  said  act,  it  was  enacted,  that  it  should  be 
the  duty  of  the  president  and  directors  on  the  first  Mondays 
of  January  and  July  in  every  year  to  make  a  dividend  of  so 
much  of  the  profits  of  the  said  corporation  as  to  them  or  a -ma- 
jority of  them  should  appear  advisable ;  and  in  case  of  any 
losses  whereby  the;  capital  stock  should  be  lessened,  no  sub* 
sequexk  dividend ,  should  be  made  until  a  sum  equal  to 
such  diminution  arising  from  the  profits  of  the  corporation 
should  have  been  added  to  the  capital ;  and,  by  the  eleventh 
section,  it  was  enacted,  that  the  said  corporation  should  not, 
directly  or  indirectly,  deal  or  trade  in  buying  or  selling  any 
goods,  wares  or  merchandize  or  commodities  whatsoever,  nor 
in  buying  or  selling  any  stock  created  by  any  act  of  congress 
of  the  United  States  or  of  any  particular  state,  unless  in  buy- 
ing the  same  in  order  to  invest  its  capital  stock  or  any  part^ 
thereof  by  way  of  securing  the  said  capital  stock  or  in  selling 
the  same  for  the  payment  of  its  debts  or  to  invest  in  other 
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188%  stock  or  where  truly  pledged  to  it  by  way  of  security  for  debts 
due  to  the  said  corporation — aod  further,  that  it  should  not  be 
lawful  for  the  sajid  corporation  to  issue  or  emit  any  notes  or 
bills  .or  .make  any  contracts  for  the  payment  of  money,  ooly 
.except  the  same  were  under  its  seal.  And  that,  by  the  four- 
teenth section,  it  was  further  enacted,  amongst  other  things, 
jthat  before  the  .said  corporation  assume^  any  risk,  the  amount 
of  capital  stock  then  already  subscribed  should  be  paid  by  the 
subscribers  to  the  president  and  directors  and  by  them  secure- 
ly invested  either  in  any  of  the  public  stock  funds  or  debt  of 
the  United  States  or  of  this  state  or  in  the  stock  of  any  of  the 
incorporated  banks  in  the  city  of  New  York  or  loaned  to  indi- 
viduals upon  their  bond  secured  to  be  paid  by  mortgage  upon 
unincumbered  real  estate  within  the  State  of  New- York  of  the 
value  of  fifty  per  cent  more  than  the  amount  of  the  sum  to  be 
loaned ;  and  if  the  said  president  apd  directors  should,  at  any 
lime,  neglect  so  to  do,  they  ^rere  to  be  held  responsible  in  their 
individual  and  private  capacities  for  any  loss  or  losses  which 
might  be  sustained  by  any  person  by  reason  of  such  negligence. 
That  the  capital  stock  having  been  securely  invested,  great 
gains  were  acquired  .by  the  company,  so  that  in  January  one 
thousand  eight  hundred  and  seventeen  they  were  enabled  to 
declare  and  pay  a  dividend  of  fifteen  per  cent  out  of  the  profits 
of  its  business  of  insurance  for  the  period  of  3ix  months.  That, 
confiding  in  the  character  of  the  company  and  the  proper 
management  and  conduct  of  the  affairs,  the  complainant  pur- 
chased eighty-five  shares  (at  the  times  set  forth  in  the  bill) 
amounting  .to  nine  thousand  eight  hundred  dollars  and  sixty- 
nine  cents,  they  having  been  purchased  at  an  advance.  That 
in  the  month  of  December  one  thousand  eight  hundred  and 
twenty-four  the  affairs  of  the  company  were  in  a  highly  pros- 
perous state,  the  capital  stock  being  securely  invested  accord- 
ing to  the  provisions  of  the  charter  and  a  dividend  of  six  per 
cent  out  of  the  surplus  profit  being  declared  about  this  time. 
The  bill  then  showed,  (hat  at  an  election  for  nineteen  directors 
for  the  ensuing  year,  the  defendants  among  others  (naming 
pll  of  them)  were  elected,  accepted  office  and  took  upon  them- 
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selves  the  duty  thereof;  and  that  in  the  month  of  October  one  1882. 
thousand  eight  hundred  and  twenty-five,  on  the  death  of  the 
former  secretary  of  the  company,  one  Oliver  G.  Kane  was  ap- 
pointed secretary,  and  who  was  well  knowA  to  some  of  the  d^pbystbb. 
directors  last  mentioned  to  have  been  reputed  a  person  addict- 
ed to  gambling  and  otherwise  exceptionable  in  point  of  char- 
acter and  that  such  reputation  .existed  respecting  the  said 
Oliver  6.  Kane  at  the  time  of  his  election  as  secretary.  That, 
notwithstanding  such  knowledge  of  the  character  of  the  said 
Oliver  G.  Kane,  no  security  was  /taken  by  the  said  directors 
for  the  faithful  discharge  of  his  duty ;  that  within  less  than  one 
year  from  the  appointment  of  the  said  Oliver  6.  Kane  he  wag 
permitted  to  exercise  almost  the  sole  control  and  management 
of  the  affairs  and  business  of  the  office  respecting  the  monied 
concerns  thereof  and  so  contiuued  until  the  time  of  his  death 
and  had  the  custody  of  the  valuable  securities  appertaining 
.thereto  ;  and  that  Frederick  Depey&ter  was  elected  president 
at  the  commencement,  and  so  continued  until  after  the  decease 
of  the  said  Kane.  That  the  said  Frederick  Depeyster,  the 
.president  of  the  company,  committed  the  management  of  the 
money  concerns  to  the  said  Kane,  without  examination  or 
control,  all  which  was  well  known  to  .the  said  directors,  And 
the  complainant  charged,  that  the  said  Frederick  Depeyster 
became  and  was  entirely  negligent  of  die  state  and  condition 
of  the  company  soon  after  the  appointment  of  K,ane  as  secre- 
tary and  which  was  also  well  known  to  the  said  directors* 
That  by  a  re»olutiop  of  the  directors  passed  the  ninth  of  De- 
cember one  thousand  eight  hundred  and  fifteen  all  monies  [re- 
ceived for  subscription  were  directed  to  be  invested  in  United 
States  sto$k ;  and  that  by  a  subsequent  resolution,  all  monies 
received  from  time  to  time  for  premiums  of  insurance  were 
directed  to  be  invested  in  similar  stock  or  state  stock,  and 
which  was  well  known  to  the  said  directors.  That  notwith- 
standing these  resolutions,  the  directors,  in  violation  of  their 
duty,  permitted  the  .capital  stock  or  a  great  portion  thereof 
to  be  sold  and  converted  into  cash,  which,  together  with  the 
premiums,  was  applied  to  the  discounting  of  notes  and  to  the 
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1831.      carrying  on  of  banking,  whereby  the  same  became  a  cash 

capital  and  was  left  entirely  to  the  management  and  control  of 

the  said  Oliver  G.  Kane  during  a  great  part  of  the  period  he 

ramtniu  acted  as  secretary.    That  no  bye-laws  were  made  during  the 

lime  he  was  secretary.  That  in  one  thousand  eight  hundred 
and  twenty-five  the  said  Oliver  G.  Kane  fraudulently  with- 
drew from  the  funds  of  the  Company  twelve  ^thousand  dollars 
And  upwards,  in  the  next  year  the  further  sum  of  eighty  thou- 
sand dollars  and  upwards,  and  in  one  thousand  eight  hundred 
and  twenty-seven  the  sum  of  eighty-seven  thousand  dollars 
and  upwards,  and  which'  amount  had  been  entirely  lost  to  the 
company. 

The  bill  went  on  to  show  the  reappointment  of  the  defend- 
ants as  directors ;  -and  the  dividends  they  declared.  Also,  that 
the  books  and  accounts  were  never  inspected  or  examined  by 
the  said  directors.  That  sometime  in  January  one  thousand 
eight  hundred  and  twenty-eight  the  said  Oliver  G.  Kane  com- 
mitted suicide  ;  and  the  loss  by  him  was  estimated  at  about  one 
hundred  and  eighty  thousand  dollars.  That  the  shaves  of  the 
complainant  had  depreciated  thereby  fifty  per.  cent,  and  he 
tod  applied  to  the  directors  to  make  good  the  same*  The 
complainant  prayed,  that  the  defendants  might  come  to  a  full 
and  fair  account  of  the  amount  of  his  stock  lost  and  deprecia- 
*  ted  by  .their  illegal  acts  and  gross  neglect  inthe  premises ;  and 

might  pay  and  satisfy  the  complainant  the  amount  of  his  loss 
on  the  stock,  by  reason  of  their  impairing  the  capital  of 
the  said  company  contrary  to  law ;  and  that  what  might  be 
found  due  to  the  complainant  on  such  account  might  be  paid 
to  him.    And  for  farther  relief. 

The  nature  of  the  answers  of  the  different  defendants  may 
be  gathered  by  an  abbreviation  of  the  separate  one  put  in  by 
Frederick  Depeyster.  This  defendant  set  forth  the  provisions 
of  an  act  amendatory  to  the  one  which  constituted  the  com-' 
pany,  whereby  it  was  declared  to  be  lawful  for  the  president 
and  directors  to  regulate  the  amount  and  terms  of  payment 
for  the  stock  subscribed  or  to  be  subscribed  and  the  investment 
lhexeof,  provided  the  same  was  not  inconsistent  with  the  pro- 
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visions  of  the  eleventh  section  of  the  original  act,  thereby  giving  1832* 
to  the  president  and  directors  authority  to  employ  or  invest 
the  funds  of  the  company  in  whatever  way  the  board  might 
deem  most  advantageous.  And  after  taking  notice  of  the  for*  pariyrnit 
mation  of  the  company  and  admitting  certain  of  the  statements 
in  the  bill,  the  defendant  went  on  to  say  and  admit  the  ap- 
pointment of  Kane  as  secretary ;  and  that  no  security  was 
taken  from  him,  the  same  never  having  been  required  from 
any  former  secretary  of  the  company  nor,  as  the  defendant 
believed,  by  any  other  insurance  company.  That  this  defend- 
ant attended  the  election  and  was  one  of  the  directors  oppos- 
ed to  the  election  of  the  said  Oliver  G.  Kane ;  and  denied  that 
he  was  opposed  by  any  of  the  directors  on  the  ground  of  his 
being  a  gambler  and  man  of  bad  character.  That  it  was  ut- 
terly untrue  that  the  said  Oliver  6.  Kane  at  any  time  during 
his  connection  with  the  company  as  secretary  was  permitted 
to  exercise  the  sole  or  any  control  over  the  monied  concerns 
thereof ;  and  also  untrue,  that  the  said  Kane  had,  at  any  time, 
the  custody  of  the  valuable  securities  of  the  company,  or  that 
this  defendant  committed  the  management  of  the  monied  con- 
cerns of  the  company  to  the  said  Kane,  without  examination 
or  control.  The  defendant  then  went  on  to  show  the  nature 
of  his  duties  daily  as  president  and  averred  that  he  performed 
them  faithfully.  And  also,  that  it  was  the  particular  duty  of  the 
secretary  to  make  out  and  register  all  policies  of  insurance 
entered  into  by  the  company,  to  keep  the  books  and  accounts,* 
to  receive  all  notes  and  money  paid  into  the  office  of  the  said 
company  whether,  for  premiums  or  otherwise,  to  enter  said; 
notes  in  the  bill  book,  after  being  approved  of  by  the  president,- 
and  deposit  them  in  the  bank  for  collection,  after  being  en- 
dorsed by  the  president,  and  to  deposit,  in  like  manner,  all 
monies  received  to  the  credit  of  the  said  company  and  to.  make 
out  and  render  an  account  of  the  affairs  of  the  company  at 
stated^emi-annual  periods  to  be  laid  before  a  committee  ap- 
pointed to  examino  and  report  on  the  sarfle  to  the  board  of 
directors.  That  it  was  the  established  us^ge  of  the  com* 
pany  to  have  a  statement  of  its  affairs  prepared  by  the  secret 
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1832.  tsuy  ihonthly  and  laid  on  the  table  sit' the  monthly  meetings  for 
the  inspection  of  the  directors,  and'  that  the  statements  were 
made  out  and  contained  as  follows  >-l.  The  amount  of  outstand- 
ing risks  at  the  commencement  of  the  month  and  the  premiums 
thereon.  2.  The  amount  of  risks  taken  by  the  month  and  the 
ptemium  thereon.  3.  The  amount  of  arrivals  or  risks  written 
off  during  the  months  and  the  premiums  thereon.  4.  The  bal- 
ance in  favor  of  the  company  oft  their  settled'  transactions  at 
the  commencement  of  thfe  month,  including  therein  the  amount 
Of  premiums  written  off  during  the  month  and  every  other 
matter  or  thing  that  might  have  been  received,  in  the  interval 
by  way  of  profit.-  5.  On  the  6ther  side"  against  this  was  charg- 
ed all  monies  disbursed  during  the  month  for  loses,  return 
premiums,  averages  and'  every  other  matter  constituting  a 
charge  against  the  company.  That  a  prd  forma  statement, 
letting  forth  the  unsettled  claims  and  demands,  was  always 
Annexed  to  said  monthly  statements,  to  the  end  that  each  state- 
ment migfit  be  as  perfect  an  exhibition  of  tfae  state  Of  the  com- 
pany as  the  uttnost  eare  and  precaution  £ould  furnish  ;  and  that 
these  statements  tf€re  again  a  cheek  upon  the  semi-annual 
general  statements,  while  this  defendant's  account  of  the  premi- 
ums for  the  month  was  in  like  ihanner  a  check  on  the  account 
of  the  same  matters  kept  by  the  secretary.  That  no  other 
duties  were  imposed  upon  and  no  other  trusts  confided  to  the 
afeid  Oliver  6.  Kane  than  were  necessary  and  usually  imposed 
and  confided  in  all  companies  from  the  nature  of  the  office  ; 
that  his  particular  agency  in  the  business  of  the  said  company, 
over  and  above  what  has  been  mentioned,  was  to  make  calcu- 
lations of  interest  which  were  always  checked  and  revised  by 
die  defendant,  to  fill  up  checks*  when  required  and  to  endorse 
and  countersign  the  same  after  they  were  signed  by  the  de- 
fendant ;  that  he  was  not  permitted  nor  did  he  ever  presume  to 
interfere  in  any  of  the  defendant's-  duties,  nor  did  he  ever  in 
anyway  in  the  course  of  business  interfere  with  the  money 
concerns,  the  same  being  at  all  times  managed  by  this  defend- 
ant with  the  aid  of  committees  appointed  from  time  to  time  by 
the  company :  the  only  part  which  he,  the  said  Oliver  G.  Kane, 
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took  in  the  business  of  the  company  being" that  which  related        1832. 
to  the  performance  of  his  duty  and  which  appertained  to  him 
as  secretary  and  being  the  same,  in  all  things,  with  those  per- 
formed by  secretaries  of  other  companies  and  by  his  prede-  DEPEYSTtK. 
cessor  in  the  said  office.     That,  from  the  time  the  said  company 
first  commenced  operations,  this  defendant  made  it  a  rule,  from 
which  he  never  departed,  to  enter  all  notes  received,  whether 
for  premiums  or  on  investments  of  funds  or  otherwise,  in  a 
book  kept  by  the  defendant  or  assistant  president,  and  after 
they  were  thus  duly  entered  they  were  delivered  to  the  secretary 
to  be  regularly  entered  in  the  bill  book,  and  these  notes  were 
then,  once  in  every  week,  after  having  been  examined  by  the 
defendant  or  assistant,  delivered  to  the  secretary  to  be  depos-  - 
ited  in  the  bank  of  America  for  collection  on  account  of  the 
company,  a  duty  which  the  said  Oliver  G.  Kane  always  hon- 
estly and  truly  performed,  as  this  defendant  verily  believed, 
except  in  the  solitary  instance  of  the  note  of  William  Bloodgood 
for  two  thousand, dollars  embezzled  by  him  shortly  previous 
to  his  death ;  and  it  was  also  the  duty  of  the  said  secretary, 
and  duly  performed  by  him,  to  render  to  the  defendant  an  ac- 
count of  all  the  notes  falling  due  and  payable  in  each  month. 
That  it  was  the  established  rule  and  usage  of  companies,  and 
he  made  it  his  own  rule,  that  all  monies  paid  at  the  office  should 
be  paid  into  the  hands  of  the  secretary  and  by  him  be  deposi- 
ted in  the  bank  to  the  credit  of  the  company.     That  all  these 
monies  so  received  wqre  regularly  charged  as  deposited  and 
so  appeared  to  this  defendant  from  the  bank  book  duly  present- 
ed to  him  by  the  said  Oliver  G.  Kane  from  time  to  time  as  such 
deposits  took  place  or  were  alleged  to  have  taken  place.    That 
for  greater  correctness  and  security,  he  had  established  it  as  a 
rule  in  the  office  of  said  company  never  to  allow  any  payment 
of  money,  except  by  means  of  a  check  on  the  bank ;  and  that 
accordingly  checks  were  frequently  drawn  for  small  sums, 
which  checks,  as  this  defendant  has  s>ince  discovered,  were  al- 
tered into  larger  sums  by  the  said  Kane  and  the  company 
defrauded.    Denied  that  the  capital  was  applied  to  banking 
purposes.     Admitted  that  the  said  Oliver  G.  Kane  did,  at  dif- 
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1 832.       fcrcnt  times,  defraud  the  said  company  of  heavy  sums  of  money, 
amounting  in  the  aggregate,  to  one  hundred  and  seventy-nine 
thousand  one  hundred  and  sixty-six  dollars,  of  which  ten  thou- 
DEPEVbTER.  sand  three  hundred  dollars,  less  the  expenses  of  collection,  had, 

by  the  most  indefatigable  exertions  of  the  said  directors,  been 
recovered,  thereby  reducing  the  defalcation  or  plunder  to  one 
hundred  and  sixty-nine  thousand  six  hundred  and  twenty-six 
dollars  and  five  cents,  of  which  amount  it  appeared  that  ten 
thousand  and  forty-one  dollars  and  six  cents  was  taken  by  the 
said  Kane  in  the  Tyear  eighteen  hundred  and  twenty-five,  the 
sum  of  seventy-six  thousand  one  hundred  and  sixty-nine  dol- 
lars auJ  forty-eight  cents  in  eighteen  hundred  and  twenty-six, 
and  the  sum  of  ninety  thousand  nine  hundred  and  fifty-five 
dollars  and  sixty-three  cents  in  eighteen  hundred  and  twenty- 
seven  and  also  a  promissory  note  of  William  Bloodgood  for 
two  thousand  dollars.     Admitted  that  dividends  were  made, 
which  were  presumed  to  come  out  of  the  profits  ;  and  explained 
what  the  balances  in  favor  of  the  company  were  at  the  differ- 
ent times  made  out  and  thought  to  be,  after  a  scrutiny  by  an 
examining  committee.     That  on  the  twenty-seventh  day  of 
December  eighteen  hundred  and  twenty-seven,  according  to 
the  established  usage  of  the  company,  an  examining  committee 
was  again  appointed,  consisting  of  David  Hadden,  James  R. 
Hamilton  and  Jacob  P.  Giraud  ;  that  the  said  James  K.  Ha- 
milton immediately  thereafter  notified  the  said  Oliver  G.  Kane 
oi  the  appointment  of  the  said  committee  and  enquired  of  him 
whether  he  had  completed  his  semi-annual  statements,  and  if  so, 
what  day  he  would  be  prepared  to  lay  them  before  the  said 
committee,  to  which  he  replied  that  his  books  were  nearly  all 
written  up  and  that  he  would  have  all  in  readiness  on  the 
fourth  of  January  one  thousand  eight  hundred  and  twenty- 
eight,  on  the  third  of  which  month  he  destroyed  himself.     That 
the  mode  pursued  by  the  said  examining  committees  was  the 
same  that  a  vigilant  merchant  would  pursue  in  the  examination 
of  his  own  concerns.    *The  defendant  then  set  forth  the  course 
pursued  on  these  examinations ;  and  averred  as  to  the  strict- 
uess  of  :hem.    That  on  no  occasion  was  the  management  of  the 
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concerns  of  the  company  entrusted  to  the  said  Oliver  G.  Kane.  1832. 
That  until  the  event  of  suicide  took  place,  no  suspicion  attached  ^^^ 
to  the  character  of  the  said  Kane  ;  on  the  contrary  the  defend-  Vm 

ant  and,  as  he  believed,  all  the  directors  considered  him  to  be  a  depeyster. 
man  of  the  most  unquestionable  integrity  and  of  correct  and 
moral  deportaent,  he  being,  at  that  time,  a  married  man  with 
a  little  family  dependent  upon  him  and,  as  they  had  learnt 
nothing  to  the  contrary,  praiseworthy  in  his  demeanor.  That 
a  strict  investigation,  resulting  from  and  directed  by  the  said 
occurrence,  and  which  could  only  have  been  suggested  or  jus- 
tified by  it,  immediately  thereupon  took  place  and  was  made 
by  James  K.  Hamilton,  as  president  of  the  said  company,  with 
the  aid  of  a  special  committee.  That  this  investigation  was 
much  embarrassed  by  the  destruction  of  most  of  the  books  and 
vouchers,  which  must  have  taken  place  a  few  days  before  the 
death  of  the  said  Oliver  6.  Kane  and  in  contemplation  of  flight 
on  his  part  That  they  found,  on  this  investigation,  he  had  de- 
stroyed the  following  books  and  vouchers,  namely,  the  bill 
receivable  book,  the  bank  of  America  check  book  containing 
part  of  the  transactions  of  the  years  eighteen  hundred  and 
twenty-six  and  eighteen  hundred  and  twenty-seven,  the  presi- 
dent's private  book  for  recording  all  bills  and  notes  received 
by  the  company,  the  book  containing  a  list  of  monthly  collec- 
tions of  bills  receivable,  the  cash  deposit  books  with  the  bank 
of  America  and  the  note  deposit  book  with  the  same  bank,  in 
which  every  note  deposited  by  the  company  was  entered  to 
the  credit  of  the  company  by  the  person  appointed  to  receive 
such  notes  at  the  bank,  and  also  all  the  cancelled  checks  of  the 
company  to  the  years  eighteen  hundred  and  twenty-five  and 
t  twenty-six  and  until  November  eighteen  hundred  and  twenty- 
seven.  The  defendant  then  showed  the  resources  to  which 
the  said  James  K.  Hamilton  went  in  order  to  get  at  the  amount 
of  defalcation.  That  from  the  said  investigation,  it  was  appa- 
rent the  frauds  of  the  said  Kane  were  perpetrated  by  means  of 
gross  forgery  by  which  the  officers  and  directors  were  deceiv- 
ed ;  and  that  the  said  forgeries  occurred  chiefly  in  the  branch 
of  the  business  of  the  office  where,  from  the  extreme  prudence 


SCOTT 


«4  CASES  IN  THE 

1832.       of  the  president,  it  might  be  least  expected  and  where  suspicion 
would  least  attach.      The  defendant  set  forth  the'number  of 
shares  then  held  by  each  of  the  said  directors ;  showed  how 
dkpbyster,  all  the  securities,  save  Bloodgood's  note,  were  found  safe  in 

the  usual  place  of  deposit  after  Kane's  death ;  stated  more 
particularly  the  losses  in  connection  with  the  dividends  ;  and 
averred  that  such  losses  were  to  be  ascribed  to  the  extraordina- 
ry character  of  the  frauds  and  forgeries  of  the  said  Oliver  G. 
Kane  and  not  to  any  omission  of  proper  supervision  and  ex- 
amination on  the  part  of  this  defendant  or  the  other  directors 
of  the  said  company ;  and  ended  by  saying  that  the  stock- 
holders had  manifested  their  undiminished  confidence  by  a  re- 
election of  the  same  board  of  directors. 

As  the  question  in  this  case  was  upon  the  personal  liability 
of  the  defendants  and  the  matter  at  issue  sufficiently  appears 
from  the  abstract  which  we  have  given  of  the  most  important 
of  the  pleadings,  it  is  deemed  unnecessary  to  recur  to  the  testi- 
mony ;  more  especially  as  it  is  referred  to  in  the  opinion  of 
the  court 

Mr.  M.  C.  Peterson  and  Mr.  Hugh  Maxwell  argued  for 
'  the  complainant  on  the  following  points : 

I.  The  defendants  having  admitted  the  fact,  that  the  capital 
of  the  company  was  not  invested  in  the  securities  and  in  the 
mode  prescribed  by  the  original  act  of  incorporation,  they 
are  responsible  for  the  amount  of  the  loss  at  all  events. 

II.  If  the  defendants  were  not  bound  to  invest  the  capital  m 
the  securities  and  in  the  mode  prescribed  by  the  original  act  of 
one  thousand  eight  hundred  and  fifteen,  yet,  that  the  employ- 
ment of  the  capital  in  discounting  notes  was  in  violation  of 
law ;  and,  on  this  ground,*  the  defendants  are  responsible  at  all 
events. 

III.  That  the  defendants,  as  trustees  acting  without  reward, 
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have  been  guilty  of  gross  negligence  in  the  management  of  the        1882. 
trust  and  are,  therefore,  responsible. 


IV.  The  defendants,  as  agents  for  the  complainant  in  the 
management  of  a  business  from  which  they  were  to  derive  a 
reciprocal  benefit,  are  responsible  for  the  want  of  ordinary 
care  and  attention. . 

Mr.  John  Anthon  and  Mr.  George  Griffin,  for  the  defendants, 
based  their  argument  upon  these  points : 

I.  The  answers  of  the  several  defendants  are  fully  respon- 
sive to  all  the  charges  of  negligence  and  mismanagement  in 
the  complainant's  billand  cast  the  onus  upon  him  of  establish- 
ing his  charges  by  full  proof. 

II.  In  this  he  has  totally  failed  :  his  witnesses  proving  on  the 
contrary,  that  the  business  of  the  company  was  conducted  in 
the  way  common  to  all  similar  companies  and  that  the  direc- 
tors (the  defendants,)  in  the  examination  of  their  accounts,  not. 
only  pursued  the  usual  and  uniform  course  adopted  by  all  simi- 
lar institutions,  but  were,  in  truth,  more  rigorous  than  any  other 
set  of  directors  in  such  examinations — having  pursued  a  course 
of  examination  as  particular  as  a  vigilant  merchant  could  pur- 
sue in  the  examination  of  his  own  accounts. 

III.  In  such  examination,  they  were  imposed  upon  by  for- 
gery managed  with  such  adroitness  on  the  part  of  an  unsus- 
pected officer  as  to  baffle  detection  until  carried  to  excess  and 
then  discovered  upon  an  investigation  originating  in  the  suicide 
of  that  officer. 

IV.  When  the  directors  of  a  company  pursue  the  usual  and 
uniform  method  adopted  by  similar  institutions,  they  cannot  be 
subjected  to  the  charge  of  negligence. 

V.  The  responsibility  of  stockholders  in  choosing  directorsf 
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1833.  of  directors  in  choosing  the  president  and  secretary,  of  the 
president  in  superintending  the  secretary,  of  the  directors  in 
superintending  the  general  concerns  of  the  institution  and  of 
the  stockholders  in  superintending  the  directors,  are  all  variant 
according  to  the  nature  of  the  charter  and  the  essential  consti- 
tution of  all  incorporated  companies ;  each  must,  therefore,  be 
responsible  in  his  own  sphere.  No  foundation  is  laid  in  the 
bill  nor  in  the  proofs  for  such  discrimination ;  and  if  such  foun- 
dation had  been  laid,  no  negligence,  charging  either  in  his 
sphere,  has  been  proved. 

VL  No  conclusions,  charging  the  directors  specially,  can 
be  drawn  from  the  course  of  the  business  of  the  company* 
whether  the  same  was  or  was  not  authorized  by  the  charter. 
Marine  Insurances,  loans  on  respondentia,  and  Jhe  discounting 
of  notes,  having  been,  from  the  origin  of  the  company,  the  open 
and  established  business  of  the  company,  known  in  fact  or  in 
law  to  every  stockholder,  and  the  directors  being  chosen  by 
the  stockholders  to  represent  them  in  the  transaction  of  such 
accustomed  business. 

t 

VII.  The  complainant,  in  common  with  the  other  stock- 
holders, being  chargeable  in  law  or  in  fact  with  a  scienter  in 
this  behalf  and  reaping  the  profits  of  such  business  so  conduct- 
ed, cannot  now  be  allowed  to  aver  that  such  course  of  business 
was  not  sanctioned  by  the  charter. 

VIII.  Each  branch  of  business  was  fully  sanctioned  by  the 
charter;  marine  insurances  and  loans  on  respondentia  ex- 
pressly, and  the  discounting  of  notes  by  plain  implication  and 
inference. 

IX.  The  restraining  act  guards  against  the  evil  of  unautho- 
rized individuals  and  companies  keeping  an  office  of  deposit 
for  the  purpose  of  discounting  which  thus  becomes  a  branch 
of  banking ;  but  does  not  interfere  with  the  right  of  an  indivi- 
dual or  company  investing  surplus  funds  by  temporary  loans  or 
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notes  by  way  of  discount,  where  an  office  of  deposit  is  not  con-       1832. 
nected  with  such  discounting. 
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X.  The  amended  charter  removes  all  restrictions  from  the 
company  as  to  the  investment  of  their  funds ;  and  leaves  them 
at  liberty  to  invest  by  discounts  or  otherwise  as  they  may  see 
fit. 

XI.  The  provit*  of  the  6th  section*  that  the  regulations  of 
the  company  shall  not  be  repugnant  to  the  constitution  and 
laws  of  the  State,  does  not  control  this  right 

1.  Because  it  is  not  inconsistent  with  the  restraining  act. 

2.  If  inconsistent,  that  statute,  as  to  this  company,  is  impliedly 
repealed  by  the  amended  charter;  and  the  true  meaning  of 
the  proviso  then  being,  that  the  company  shall  not  violate 
any  laws  not  expressly  or  impliedly  repealed  by  such 
amended  charter. 

XII.  The  law  and  the  testimony  arc  both,  therefore,  clearly 
against  the  complainant's  prayer  that  the  defendant  may  ac- 
count with  him  and  pay  him  the  amount  of  lorfs  he  had  sus- 
tained by  reason  of  the  fraud  and  forgeries  of  their  common 
servant. 

The  Vice-Chancellor.  This  is  a  bill  by  qne  of  the  stock-  ^  _.#  g  iq^ 
holders  of  the  National  Insurance  Company,  in  behalf  of  him- 
self and  all  others  who  taay  come  in  and  contribute  to  the  ex- 
penses of  the  suit,  against  the  president  and  directors  of  the 
same  company,  in  their  individual  capacities,  to  compel  them, 
personally,  to  account  for  and  make  good  the  losses  sustained 
in  thfe  capital  stock  of  the  company  by  the  frauds  and  embez- 
zlements of  their  secretary. 

This  company  was  incorporated  by  an  act  of  the  legislature 
in  one  thousand  eight  hundred  and  fifteen.  The  capital  was 
not  to  exceed  five   hundred  thousand  dollars,  divided  into 
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]  832.       shares  of  one  hundred  dollars  each.    Its  actual  capital  appears 
v-*^^-'      to  have  been  only  three  hundred  and  one  thousand  and  eight 
SCOTT       hundred  dollars. 
0epeyst£R       ^e  property  and  concerns  of  the  company  were  placed 

under  the  management  of  nineteen  directors,  chosen  annually ; 
and  one  of  them  was  president.  Eight  of  the  present  defen- 
dants were  original  directors  named  in  the  charter ;  and  they, 
with  all  the  other  defendants  (excepting  one  or  two)  were  also 
directors  from  the  year  one  thousand  eight  hundred  and  twenty- 
four,  to  one  thousand  eight  hundred  and  twenty-eight,  having 
been  duly  chosen  each  year.  Mr.  Depey ster  was  their  president 

In  October  one  thousand  eight  hundred  and  twenty-four, 
they  appointed  Oliver  G.  Kane  the  secretary  of  the  company. 
While  acting  as  such  secretary  and  in  the  course  of  the  years 
one  thousand  eight  hundred  and  twenty-five,  one  thousand 
eight'  hundred  and  twenty-six  and  one  thousand  eight  hundred 
and  twenty-seven  he  managed  to  abstract  money  from  the 
funds  of  the  company  to  a  large  amount,  without  the  knowledge 
of  the  defendants  or  exciting,  in  their  minds,  the  least  suspicion 
of  his  want  of  fidelity. 

He  appropriated  these  funds  to  his  own  immediate  use  or 
expended  and  lost  them  in  gambling  and  other  immoral  pur- 
suits to  which  he  was  secretly  addicted ;  and,  despairing  of 
being  able  to  conceal  his  embezzlements  any  longer,  he,  on  the 
third  of  January  one  thousand  eight  hundred  and  twenty-eight,, 
terminated  his  career  by  suicide.  This  event  led  to  a  tho- 
rough investigatipn  of  the  affairs  of  the  company  and  to  an  ex- 
amination of  its  property  and  effects.  The  result  showed  a 
loss  sustained  by  Kane's  fraudulent  and  felonious  conduct  of, 
rising,  one  hundred  and  seventy-nine  thousand  dollars. 

The  object  of  the  bill  in  this  case  is,  to  throw  the  entire  loss 
upon  the  directors  individually,  under  whose  administration  it 
happened.  No  objection  has  been  taken  that  the  company,  in 
its  corporate  character,  is  not  made  a  party  to  the  suit. 

The  large  amount  involved  in  this  controversy  anil  the  great 
importance  of  the  principles  relating  to  the  personal  liability 
of  managers  and  directors  of  monied  corporations  which  the 
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case  embraces,  added  to  the  high  character  of  these  defendants       183S. 

for  intelligence,  wealth,  experience  in  business  and  probity  in 

all  their  social  and  public  relations,  give  to  it  an  unusual  degree 

of  interest  and  have  induced  me  to  bestow  upon  it  my  best  at-  depeyster. 

tention.  At  the  same  time,  I  can  hardly  hope  that  the  conclusions 

at  Which  I  shall  arrive,  will  be  so  entirely  satisfactory  as  to  put 

an  end  to  the  controversy.    The  matters  now  before  me  may, 

hereafter,  be  the  subject  of  consideration  by  others.    Present 

duties  are  mine ;  and  in  endeavouring  to  discharge  them;  I  have 

sought  only  to  satisfy  my  own  conscience  upon  what  I  conceive 

to  be  the  law  and  the  facts  of  the  case. 

It  may  be  observed,  at  the  outset,  that  it  is  not  attempted  in  this 
case  to  charge  the  defendants  upon  the  ground  of  fraud  or  wil- 
ful disregard  of  their,  duties.  Whatever  allegations  to  this  ef- 
fect may  be  found  in  the  bill,  the  complainant  now  admits  that 
the  testimony  has  wholly  failed  to  make  out  such  a  case.  But 
he  insists  they  have  rendered  themselves  liable,  in  the  first 
place,  by  employing  the  capital  or  funds  of  the  company  in  dis- 
counting notes  and  in  other  operations  contrary  to  law,  in- 
stead of  investing  them  in  more  permanent  securities  and  in 
the  modes  prescribed  by  the  act  of  incorporation ;  and,  in  the 
second  place,  by  gross  neglect  and  inattention  to  the  affairs, 
property  and  concerns  of  the  company  during  the  time  Kane 
was  secretary  and  whiTe  the  depredations  were  committed. 

The  first  enquiry,  therefore,  which  seems  to  be  called  for  is, 
whether  the  defendants,  as  directors,  have  disregarded  the  re- 
quirements of  the  charter  and  the  general  laws  of  the  state  in 
relation  to  the  objects  of  the  corporation  and  the  investment 
or  employment  of  its  capital?  And  if  this  shall  be  ascertained, 
then,  as  to  the  effect  it  is  to  have  upon  the  defendants  ? 

By  the  act  of  incorporation,  the  company  are  authorized  to 

make  all  kinds  of  insurance,  except  against  fire,  to  lend  money 

upon  bottomry  and  respondentia,  and  generally  to  perform  all 

matters  and  things  relating  to  those  objects.     The  fourteenth 

section  provides,  that  before  the  president  and  directors  of  the  * 

company  assume  any  risk,  in  pursuance  of  the  act,  the  amount 

df  the  capital  subscribed  for  in  the  company  shall  be  paid  to 
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1832.        the  president  and  directors;  and  by  them  securely  invested  in 
the  public  stocks,  funds  or  debts  of  the  United  States  or  of 
this  State  or  in  the  stock  of  the  incorporated  banks  of  the  city 
DEPEY8TER*  °f  New  York  or  loaned  to  individuals  upon  bond  and  mortgage 

of  real  estate.  Certain  restrictions  are  imposed  by  the  eleventh 
section :  the  company  are  forbidden  to  deal  or  trade  in  buy- 
ing  or  selling  any  goods,  wares,  merchandize  or*  commodities 
whatsoever,  and  in  buying  or  selling  any  stock  created  by  act 
of  congress  or  of  any  particular  state — with  this  qualification : 
unless,  In  buying,  the  object  be  to  invest  or  secure  its  capital 
stock  or  some  part  thereof  or,  in  selling,  to  pay  its  debts  or  to 
re-invest  the  same  in  other  stocks  or  when  the  property  to  be 
sold  has  been  pledged  by  way  of  security  for  debts  due  to  the 
corporation.     Thus,  clearly,  I  think,  marking  out  the  distinc- 
tion as  to  the  powers  of  the  company  between  dealing  or  tra- 
ding generally  and  buying  and  selling  for  the  mere  purposes 
of  investment  and  re-investment  and  securing  debts :  the  first 
being  prohibited  and  the  last  a  privilege  or  right  allowed  to 
them.   The  directions  of  the  fourteenth  section,  as  to  the  stocks 
and  kind  of  securities  in  which  the  investments  should  be  made* 
preliminary  to  the  business  of  insurance,  is  in  perfect  harmony 
with  the  restriction  in  the  eleventh  section. 

But  it  appears  the  company  met  with  great  difficulty  in 
getting  into  operation  under  the  imposing  conditions  and  re- 
quirements of  the  fourteenth  section*  They  found  their  stock 
would  not  be  taken  up,  if  the  subscribers  were  obliged  to  pay 
in  the  whole  amount  in  cash ;  and  the  company  could  not 
^commence  business  until  this  was  done  and  the  money  actually 
*  invested.  In  order  to  enable  them  to  dispense  with 'these  pre- 
requisites, an  amendment  of  the  charter  was  necessary.  It  was 
accordingly  applied  for  and  an  act  was  obtained  in  one  thousand 
eight  hundred  and  sixteen ;  by  which  it  was  declared  to  be  law- 
ful for  the  president  and  directors  to  regulate  the  amount  and 
terms  of  payment  for  the  stock  subscribed  or  to  be  subscribed 
and  the  investment  thereof. 

This  was,  doubtless,  intended  as  an  enlargement  of  the  pow- 
ers and  authority  of  the  president  and  directors. 


,    • 
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They  were  now  at  liberty  to  receive  payments  towards        19Q&. 
their  capital  stock  by  instalments ;  could  take,  what  are  de-       bcott 
nominated,  stock  notes,  with  or  without  indorsers ;  and  arrange  t>. 

the  same  as  they  pleased.  They  also  had  ppwer  to  regulate  the  depeyster. 
investment  of  the  funds,  when  paid  in.  But  the  legislature  ap- 
pear to  have  been  very  cautious  in  the  grant  of  this  power : 
for  they  declare,  by  way  of  proviso,  that  the  regulation  of  the 
investment  (if  the  proviso  is  to  be  confined  to  that)  shall  not 
be  inconsistent  with  the  provisions  of  the  eleventh  section  of 
the  original  act.  Thus,  the  president  and*  directors,  in  making 
investments,  were  hound,  at  all  times,  to  have  a  due  regard  to 
those  provisions,  and  which,  as  already  shown,  only  go  to  re- 
strain them  from  becoming  "dealers  or  traders"  in  merchandize 
and  stocks.  There  is  no  express  provision  beyond  this,  either 
in  the  incorporating  or  amendatory  act.  Still,  it  is  very 
doubtful,  whether  the' power  to  regulate  the  investments,  means 
any  other  investments  than  such  as  were  originally  authorized 
and  in  the  kind  of  property  and  securities  mentioned  in  the 
act :  since  no  other  mode  of  investment  is  any  where  spoken 
of,  and  to  invest  in  this  manner  and  in  such  securities  might 
require  it  to  be  stated  by  what  bye-laws  and  regulations  as  to 
time  and  sums  and  by  what  committee  of  directors  and  whe- 
ther it  should  be  done  in  state  or  United  States  stock, 
indeed,  whether  in  stocks  at  all  or  on  bond  and  mortgage  only ; 
and,  perhaps,  as  to  other  particulars.  Therefore,  without  look-  * 
ing  beyond  stocks  and  bonds  and  mortgages,  enough  may  be 
discovered  to  which  the  terms  "  and  to  regulate  the  investment 
"  thereof"  may  apply. 

But  there  is  another  view  of  the  subject  which  renders  it 
still  more  doubtful  whether  the  use  of  the  words  just  quoted 
conferred  an  authority  to  employ  any  portion  of  the  capital  in 
discounting  notes  or  other  business  Usually  transacted  by  banks. 
The  business  of  this  company,  and  for  which  it  was  incorpor  - 
ated,  is  insurance  and  lending  money  on  bottomry  and  respon- 
dentia. Although  not  expressly  limited  or  restricted  to  these 
objects  and  not,  in  terms,  prohibited  from  any  other,  it  by  no 
means  follows  that,  because  there  is  no  express  prohibition  in 
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1832.       their  charter,  the  company  was  authorized  to  discount  or  loan 
money  upon  promissory  notes.    Such  a  use  or  employment  of 
their  capital  or  any  considerable  portion  of  it  would  rather 
defeystsr.  8eem  to  be  a  branch  of  business  assumed  by  the  company  than 

a  mere  matter  of  investment  collateral  to  the  declared  objects 
and  legitimate  business  of  the  corporation.  The  opinion  of  a 
majority  of  the  judges  of  the  supreme  courti  delivered  by  Chief 
Justice  Thompson,  in  the  case  of  The  People  v.  The  Vtica  In- 
surance Company,  15  J.  R.  358,  contains  certain  principles 
which  appear  to  be  decisive  of  this  point.  Amopg  others  are 
the  /following,  that  the  specification  of  certain  powers  operates 
to  restrain  a  corporation  to  the  object  of  such  powers  and  is  an 
implied  prohibition  of  the  exercise  of  other  and  distinct  powers; 
and,  that  the  powers  to  invest  its  funds,  in  broad  and  unqualified 
terms,  might  be  sufficient  to  authorize  banking  operations, 
were  it  not  for  the  general  restraining  law  which  converted 
the  privilege  of  banking  into  a  franchise.  When,  in  connec- 
tion with  the  power  to  invest,  other  ways  are  pointed  out  in 
which  funds  may  be  invested  besides  in  banking  business,  he 
held  it  to  be  a  forced  use  of  the  term  "  investment"  to  apply  it  to 
an  active  capital  employed  in  banking,  since  it  is  usually  ap- 
plied to  a  more  permanent  and  inactive  disposition  of  money; 
and,  although  it  might  extend  to  banking,  yet  it  ought  not  to 
receive  that  interpretation,  where  another  sense,  more  obvious 
and  consistent  with  the  general  objects  of  the  incorporation, 
can  be  given  to  it. 

Applying  these  rules  to  the  present  case,  they  establish  the 
position  that,  under  the  authority  to  invest^  although  there  may 
not  be  an  express  prohibition  in  the  charter  against  banking, 
the  company  was  not  authorized  and  could  not  lawfully  dis- 
count notes  or  transact  other  business  which  banks  usually 
perform.  For  the  purpose  of  investing  its  capital,  other  modes 
were  pointed  out ;  and  it  was  not  necessary  they  should  resort 
to  this.  The  restraining  law  of  one  thousand  eight  hundred 
and  four,  reenacted  in  the  revision  of  one  thousand  eight  hun- 
dred and  thirteen  and  in  force  when  this  company  was  incor- 
porated, operated,  according  to  C.  /.  Thompson,  to  restrict  the 
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powers  of  the  company  to  the  modes  of  investment  expressly        1882. 
mentioned  in  the  charter  and  precluded  all  other.    It  is  true 
he  did  not  place  the  opinion  of  the  court  in  the  case  just  cited 
solely  upon  such  ground ;  for  he  also  considered  a  clause  in  dspkystuu 
the  charter  of  that  company  as  sufficiently  restrictive  and  pro- 
hibitory.   And,  in  the  subsequent  cases  of  the  New  lork  Fire- 
men Insurance  Company  v,  Ely,  2  Cow.  fl78,  and  the  North    - 
River  Insurance  Company  v.  Lawrence,  3  Wend.  482,  the 
opinions  delivered  by  C.  J.  Savage,  against  the  right  of  the 
'  companies  to  discount  or  lend  money  on  promissory  notes,  pro- 
ceeded  mainly  upon  the  effect  of  similar  clauses  in  the  char- 
ters of  those  companies ;  and  yet,  without  such  clauses,  the  law 
may  well  be  as  laid  down  in  the  first  instance — the  decision 
upon  both  grounds  being  perfectly  consistent  with  each  other. 

The  further  act  of  one  thousand  eight  hundred  and  eighteen* 
prohibiting  the  keeping  of  an  office  of  deposit  and  imposing 
penalties,  could  only  be  resorted  to,  according  to  the  construc- 
tion which  it  has  received,  when  an  offioe  of  deposit  for  such 
purposes  as  are  forbidden  has  actually  been  established ;  and 
I  do  not  perceive,  from  the  testimony  before  me  or  the  answers 
of  the  defendants  in  this  cause  that  they  are  brought  within 
the  reach  of  its  provisions.  But,  if  the  views  I  have  taken  of 
the  powers  of  this  company  and  the  effect  of  the  restraining 
act  are  correct^then,  enough  appears,  from  the  admissions  of 
the  defendants,  to  show  that  the  company  have  gone  on  for 
many  years  employing  their  capital  and  funds  in  a  manner  not 
warranted  by  their  charter  and  have  transacted  business  from 
which  they  were  expressly  prohibited  by  law.  They  com- 
menced very  early  to  discount  notes  and  resorted  to  that  me- 
thod of  investment  as  well  as  to  stocks — and  bonds  and  mortga* 
ges,  and  it  is  admitted,  that  the  amount  of  notes,  besides  other 
investments  and  loans  on  bottomry  and  respondentia,  was,  upon 
an  average  and  during  the  time  Kane  was  secretary,  two  hun- 
dred and  ninety  thousand  dollars  per  annum.  By  this  means 
a  large  proportion  of  their  capital  was  kept  in  circulation ;  and 
I  cahoot  but  think  it  was  in  a  manner  unauthorized  by  law. 

There  is  no  reason  to  suppose,  however,  that  the  directors 
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1835.       the  complainant,  who  appears  to  hare  increased  his  stock  froin 
year  to  year  by  the  purchase  of  additional  shares — evincing 
thfereby  his  entire  satisfaction  with  the  management  of  its  con- 
cerns.   The  same  directors  were  generally  rechosen  every 
year.    But  little  change  took  place  in  th;s  respect.    The  coarse 
of  business  appears  to  have  been  very  uniform  and  withoutob- 
jpctioB  from  any  of  the  stockholders,  and,  therefore,  to  say 
that  they  have  acquiesced  and  are  bound  by*  such  acquies* 
cence,  as  between  themselves  and  the  directors,  is  not  unrea- 
sonable.   The  acts  of  the  directors  were  done  by  them  in  their 
official  capacity  ;  and  if  those  acts  met  with  the  express  or 
implied  sanction  of  the  stockholders,  they  became  the  act  of 
the  corporation  and  .binding  equally  upon  all  the  corporators* 
although,  as  to  the  publie  or  third  persons,  such  acts  may  have 
been  illegal.    So  it  is  clear,  that  whatever  illegality  there  was 
attaches,  not  to  the  directors  individually  and  solely,  bat  to 
the  whole  corporate  body  including  the  stockholders;  and 
upon  no  principle  whatever  can  the  directors  be  responsible 
to  the  stockholders  or  the  stockholders  to  the  directors  for  any 
thing  growing  out  of  such  illegal  transactions.    They  are  in 
pari  delicto— the  one  party  in  performing  and  the  other  in 
sanctioning  acts,  as  those  of  the  corporate  body  which  they 
collectively  composed.    For  these  reasons,  I  am  satisfied  the 
unauthorized  or  illegal  transactions  of  the  company  do  not 
furnish  any  ground  which  Would  hold  the  directors  responsible 
to  the  stockholders  even  if  a  loss  to  the  company  had  been  the 
immediate  and  direct  consequence.    Much  less,  then,  can  there 
be  any  liability  of  the  sort  when  no  loss  has  actually  accrhed 
from  this  cause.    No  direct  injury  has  resulted  from  investing 
the  capital  or  funds  in  promissory  notes.    Not  one  discounted 
note  has  been  purloined  or  lost  to  the  company.    The  depre- 
dations were  not  committed  upon  the  securities,  but  upon  the 
cash  of  the  company,  in  the  manner  which  I  shall  hereafter 
particularly  notice ;  aud  the  losses  of  money  in  this  way  do  not 
appear  to  have  been  a  direct  or  natural  consequence  of  the  in- 
vestment in  notes.    And,  whether  their  funds  to  a  large  amount 
were  constantly  circulating  through  the  bank  with  which  they 
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dealt,  by  reason  of  their' discounting  and  depositing  notes  for       1832. 

collection,  or,  whether  they  deposited  for  safe  keeping  or  in       ^Zp 

order  to  await  other  investments  and  opportunities  to  loan  on  Vm 

bottomry  or  respondentia,  the  funds  would  have  b^en  liable  to  dspeystek. 

the  same  practices  which  were  resorted  to  for  the  purpose  of 

abstracting  them.    It  is  probable,  however,  that  opportunities 

for  the  accomplishment  of  such  designs  to  a  greater  extent 

were  thns  aibrded.    Still,  this  does  not  make  out  that  the  loss 

Was  a  direct  consequence  of  discounting  notes.    It  was,  after 

all,  but  a  remote  one.     The  money  was  obtained  by  reason  of 

its  being  in  the  bank,  and  in  consequence  of  the  bold  villany 

and  adroitness  of  the  secretary  in  altering  and  forging  checks ; 

and,  from  whatever  cause  *r  by  whatever  means  the  money 

happened, to  be  there,  the  effect,  under  feuch  circumstances, 

would  have  been  the  same. 

A  bank  is  deemed  by  all  to  be  a  place  of  safety  for  funds 
(and  it  certainly  was  lawful  for  the  company  to  lodge  their 
means  in  the  bank  for  any  temporary  purpose,)  while  forgery 
is  a  crime  which  cannot  always  be  prevented  and  against 
which  no  human  foresight  or  prudence  can  be  an  effectual 
protection.. 

This  case,  then,  must  be  examined  upon  other  grounds.  The 
mere  fact  of  the  company's  funds  being  kept  in  the  situation 
just  described  and  lost  by  embezzlement  or  forgery  is  not  suf- 
ficient to  charge  the  directors.  By  appointing  Kane  to  the 
office  of  secretary,  they  did  not  become  sureties  for  his  fidelity 
and  good  behaviour.  The  law  casts  no  such  responsibility  upon 
the  directors  of  any  corporation.  If  they  select  persons  to  fill 
subordinate  situations  who  are  known  to  them  to  be  unworthy 
of  trust  or  notoriously  of  bad  character  and  a  loss  by  fraud 
or  embezzlement  ensues,  in  such  a  case  a  personal  liability 
rests  upon  them ;  but  not  otherwise. 

The  bill  charges  misconduct  in  this  respect  upon  the  direc- 
tors in  appointing  Kane  their  secretary  by  alledging,  that  his 
being  addicted  to  gambling  or  reputed  to  be  so,  was  well 
known  to  them  and  also  that  his  character  was  otherwise  ex- 
ceptionable, and  that,  notwithstanding  such  knowledge,  they 
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1832.       elected  him  without  taking  or  requiring  from  him  any  security 

Wv~~'       for  the  faithful  discharge  of  his  duty.     It  is  proved  not  to  be 

v  customary  to  take  security  from  secretaries  of  Insurance  Com- 

depkysixiu  pauies  ;  and  it  was  dispensed  with  in  tljis  instance.     The  other 

branch  of  tlie  allegation  is  fully  denied  by  the  answers  of  the 
defendants.  They  severally  declare  they  had  no  knowledge 
or  suspicion  of  his-being  addicted  to  gambling  or  of  thegp  be- 
ing any  thing  exceptionable  in  his  character  or  ligbits*  Even 
Mr.  Hope,  who  was  most  instrumental  in  favor  of  his  election, 
declares,  that  so  strong  were  the  convictions  of  his  mind  as  to 
the  integrity  of  character  and  conduct  of  K^ne  at  all  times, 
that*  had  it  been  customary  to  exact  security  and  he,  Mr. 
Hone,  had  been  requested,  ho  woirijl  have  signed  tip  necessary 
bonds.  An  effort  hus  been  made  to  disprove  these  denials^and 
particularly  the  declarations  of  Mr.  Hone ;  but,  without,  success. 
The  charge  of  impropriety  in  relation  to  the  choice  of  Kane 
as  secretary,  consequently,  fails. 

I  now  come  to  the  more  important  considerations,  growing 
out  of  the  transactions  of  Kane  and  the  alleged  misconduct  of 
the  president  and  directors  in  relation  to  the  care  and  man- 
agement of  the  property  of  the  company  after  he  became  their 
secretary. 

This  leads  to  an  inquiry  in  the  first  place,  as  to  the-  manner 
in  which  Kane's  depredations  were  committed,  (for  much  may 
depend  upon  the  means  he  employed,  the  acts  and  contrivances 
used  by  him  to  avoid  detection,  and  the  adroitness  with  which 
he  managed  to  deceive  tlie  president  and  directors) — whether 
it  was  owing  to  any  remissness  on  their  part  that  it  was  con- 
tinued so  long  without  discovery  ?  and,  secondly,  what  sort 
of  care  and  attention  is  required  of  directors  in  institutions 
like  this  and  what  constitutes  negligence  and  the  degree  of  it 
which  is  necessary  to  render  them  liable  ?  The  bill  charges 
that  Kane  was  permitted  to  act  as  he  pleased  in  conducting 
the  affairs  of  the  company,  by  managing  the  monicd  concerns 
and  keeping  the  valuable  securities  ;  and  that,  in  the  course  of 
the  year  one  thousand  v.\\*\\t  hundred  and  twenty-five,  he  frau- 
dulently withdrew  twelve  thousand  dollars  and  upwards  from 
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Ijie  funds  of  the  company,  in  one  thousand  eight  hundred  and*       1832. 
twenty  six  the  further  sum  of  eighty  thousand  dollars  and  up-        *^>t*j 

SCOTT 

wards,  and  moro  than  eighty-seven  thousand  dollars  in  the  v 

year  one  thousand  eight  hundred  and  twenty-seven.     And  the  depeyster. 

particular  interrogatories  require  the  defendants  to  answer   » 

as  to  what  amounts  wcrp  withdrawn  in  those  several  years, 

"how  th6  same  appear,  and  from  what  documents,  entries  or 

papers  the  amount  of  the  respective  defaJcations  is  ascertain-' 

<5d — and  to  state  the  same  fully  and  particularly. 

The  answers  gcncrajly  deny  that  Kane  was  permitted  at 
any  timc*to  manage  or  control  the  monicd  concerns  of  the 
the  company  or  that  he  had  the  custody  of  the  valuable 
securities  Appertaining  to  its  affairs  and  business.  They 
spe<#fy  the  amounts  which  he  defrauded  the  company  of  in 
the  course  of  each  year,  differing  somewhat  from  the  sums 
stated  in  the  bill,  but  deny  that  it  proceeded  from  any  neglect 
of  the  president  and  directors  ;  on  the  contrary,  they  say  it  was 
accomplished  by  his  artful  frauds  and  bold  forgeries ;  that 
from  the  investigation  which  afterwards  took  place,  it  was  ap- 
parent the  forgeries  occurred  chiefly  in  a  branch  of  the  busi-  %  - 
ness  of  the  ofcee  wherfc,  from  the  prudence  of  the  president,  it 
might  have  been  least  expected  and  where  suspicion  would 
least  attach ;  and  that  it  was  the  uniform  practice  of  the  pres- 
ident, for  greater  caution  and  certainty,  to  allow  no  payment  of 
money  to  be  made  in  the  course  of  the  business  of  the  com- 
pany, except  through  the  medium  of  a  check  on  the  bank 
signed  by  the  president  and  countersigned  by  the  secretary, 
and  which,  according  to  the  established  usage  of  Insurance 
Companies,  were  filled  up  in  the  hand  writing  of  the  secretary 
and,  therefore,  well  known  to  the  bank.  The  answers  go  on 
to  say,  that  -checks  thus  fdled  up  for  small  arrtounts,  such  as 
five,  seven  or  nine  dollars,  and  signed  and  countersigned  for 
the  purpose  of  paying  such  bills  presented  against  the  company, 
instead  of  being  delivered  to  the  person  presenting  the  bills, 
mu$t  have  been  retained  by  the  secretary  and  the  amount  paid 
"by  him  in  cash  to  the  person  entitled  to  receive  it  and  the 
checks  thus  remaining  in  his  possession  then  altered  from  units 
to  thousands,  and  by  that  means,  instead  of  five,  seven  or  nine 
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1832!        dollars  being  drawn  from  the  bank,  as  many  thousands  were 
abstracted  and  applied*  to  his  own  purposes — and  in  order  to 
conceal  from  the  president  and  directors  the  fa<?t  of  drawing 
dbfkystbr.  suc^  amounts  from  the  bank,  a  duplicate  set  of  false  and  forged 

books  were  artfully  imposed  upon  them  in  every  instance 
when  the  books  were  resorted  to  by  the  president  or  exam- 
ining committees  for  information,  the  true  and  genuine  bank 
Jbooks,  which  would  have  led  to  detection,  being  withheld. 
They  further  say,  that  upon  examination,  it  was  also  discover- 
ed that  money  received  in  the  'office  in  the  course  of  business, 
paid  to  the  secretary  and  which  he  was  bound  to  4?posit  ac- 
cording to  established  usage,  was  embezzled  by  him  from 
time  to  time  and  the  fraud  concealed  by  forgpd  books  and  en- 
tries in  like  manner.  •  * 

The  defendants  have  also  stated,  very  particularly,  the  man- 
ner in  which  the  examination  was  conducted  in  order  to  as- 
certain the  amount  of  the  losses  or  defalcations ;  and  the  books, 
documents  and  entries  they  had  recourse  to  for  the  pur- 
pose (those  containing  the  direct  and  positive  evidence  of  his 
embezzlements  and  forgeries  having  been  destroyed  a  short 
time  before  his  death  and,  as  they  supposed,  in  contemplation 
of  flight ;)  and  they  show  how  it  is  made  to  appear  that  two 
modes  of  abstracting  their  funds  were  practised :  one,  by  em- 
bezzlement of  sums  paid  at  the  office  which  he  appropriated 
t?  his  own  use  instead  of  depositing  the  same  in  the  bank,  at 
the  same  time  making  entries  in  the  books  of  the  companyts  if 
the  monies  were  actually  deposited  and  foiging  a  bankbook 
to  correspond — the  [other,  tby  altering  checks  as  before  men- 
tioned to  a  large  amount,  making  entries  in  his  books  to  cor* 
respond  with  the  sum  originally  intended,  and  also  in  the 
forged  and  fictitious  bank  book  kept  by  himself  for  the  purpose 
of  deceiving  the  president  and  examining  committees. 

Whether  the  statement  in  the  answers  on  this  subject  is  to  be 
considered  as  called  for  by  the  bill,  and,  therefore,  evidence  in  the 
cause,  it  seems  not  necessary  to  determine,  since  the  facts  ap- 
pear to  be  sufficiently  proved  by  the  testimony  of  Mr.  McNeal, 
who  was  examined  as  the  complainant's  witness.    Although 
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neither  he  nor  any  other  person  could  undertake  to  testify  from       1882. 
their  own  knowledge  what  were  the  means  used  to  accom-       *-**v^ 
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plish  these  extensive  depredations  or  in  how  many  ways  the         ^ 
frauds  were  perpetrated,  yet,  considering  they  were  chiefly  pxpssms. 
confined  to  the  money  of  the  company  in  the  bank,  and  to  such 
as  was  occasionally  paid  in  and  received  at  their  office  (only 
one  promissory  note  o(  two  thousand  dollars,  arising  out  of 
an   insurance  transaction,  ever    having  been    purloined)  J 
think  it  is  manifest,  from  the  nature  of  the  case  as  well  as  from 
the  facts  ascertained  by  Mr.  McNeal  in  the  course  of  his  in- 
.  vestigation  as  testified  to  by  him,  that  no  other  modes  of  sur- 
reptitiously obtaining  the  funds  of  the  company  were  pursued 
than  the  two  just  mentioned — and  there  appears  no  room  to 
doubt  that  both  were  occasionally  practised* 
'    If  this  be  so,  then  po  blame  can  attach  to  the  president  or 
any  of  the  directors  in  re'spfect  to  the  mere  act  of  "embezzle- 
ment or  the  commission  of  forgery  in  altering  cheeks.    The 
funds^  were  not  needlessly  or  improperly  exposed  by  them 
to.  the  temptation  of  sugh  crimes.    They  had  a  right  to  re- 
pose soma  confidence  in  the  secretary  of  the  company.    His 
station  required  it  of  them ;  at  least,  so  far  as  to  allow  him  to 
receive  whatever  money  was  paid  at  their  office  in  the  course 
of  business  and  have  charge  of  such  money  for  the  purpose  of 
.depositing  U  in  bank,  and  also  to  the  extent  of  filling  up  checks 
to  be  signed  by  the  preside^  and  himself  and  to  be  used  and 
applied  to  the  purposes  for  which  the  same  were  intended. 
All  these  were  giatters  within  the  scope  of  the  secretary's  du- 
ties ;  and  which,  according  to  established  usage,  belonged  to 
him  to  perform.    He  was,  therefore,  entrusted  with  them ;  and 
it  was  in  these  alone  he  betrayed  his  trust.    How,  then,  can 
the  president  and  directors  be  liable  for  the  act  of  embezzle- 
ment or  forgery  merely  ?     There  was  no  collusion ;  and  thus 
far,  no  want  of  care  or  prudence  on  their  part    I  know  of  no 
law  which  requires  the  president  or  directors  of  any  monied 
institution  to  adopt  a  system  of  espionage  m  relation  to  their 
secretary  or  cashier  or  any  subordinate  agent  or  to  set  a 
watch  upon  all  their  actions.    While  engaged  in  the  perform- 
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1884.  ance  of  the  general  duties  of  their  station,  they  must  be  sup- 
posed to  act  honestly  until  the  contrary  appears ;  and  the  law 
does  not  require  their  employers  to. entertain  jealousies  and 
.  suspicions  without  some  apparent  reason.*  Should  any  circum- 
stance transpire  to  awaken  a  just  suspicion  of  theft  ^want  of  in- 
tegrity and  it  be  suffered  to  pass  unheeded,  a  different  rule 
would  prevail  if  a  loss  ensued.  But*  without  some  fault  on 
the*  p*rt  of  the  directors,  amounting  either  to  negligence  or 
fraud,  they  cannot  be  liable. 

It  is  necessary,  therefore,  to*pursue  this  case  still  further. 
and  ascertain  the  kind  of  care  and  attention  which'  it  is  incum- 
bent  on  directors  to  bestow,  and  the  degree  of  negligence 
which  will  charge  them  ;  and  also,  whether  such  negligence  is 
justly  imputable  to  the  defendants  in  not  having  prevented,  by 
an  earlier  discovery,  the  long  continued  and  enormous  de- 
predations upon  their  funds.  Tie  first  is  a  matter  or  Jaw ;  and 
the  last  depends  upon  and  is  to  be  determined  by  the  evidence. 
These  enquires,  in  fact,  involve  the  points  most  important  in 
the  cause  and  upon  which  it  must  ultimately  be  decided. 

The*  persons  who  become  directors  or  managers t>f  a  cor- 
poration place  themselves  in  the  situation  of  tmistees ;  and 
the  relation  of  trustee  and  cestui*  que  trust  is  thereby  created, 
for  the  time  being,  between  them  and  the  stockholders.  In 
the  language  of  the  charter  of  the  present  company,  their  duty 
is  to  manage. the  stock  and  property  and  conduct  the  nfiairs 
and  concerns  of  the  corporation,  selecting  one  of  their  number 
for  president :  Sec.  III.  For  the  dischargcof  tfcese  duties  they 
are  chosen  ;  and,  by  accepting  the  appointment,  they  assume 
a  responsibility  at  least  as  extensive  as  that  of  any  other  de- 
scription of  trustees.  In  the  civil  law,  a  rule  prevails  which,  I 
think,  may,  with  great  propriety,  be  applied  here.  It  is  this, 
that  "  those  who  are  named  by  companies  and  corporations 
M  to  have  the  direction  of  their  affairs,  are  obliged  to  take  the 
M  same  care  and  diligence  as  factors  or  agents.  They  are  an- 
"  swerable  not  only  for  any  fraud  and  gross  negligence  which 
"  they  may  be  guilty  of,  but  also  for  all  faults  that  are  contrary 
41  to  the  care  required  of  them :"  Domain  look  2,  tit.  3,  sec.  2. 
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In  order  to  determine  what  is  contrary  to  the  care  required        1889. 
of  them,  as  superinducing  a  liability  besides  fraud  and  gross 
neglect;  resort  must  be  had  to  other  rules  ;  and  these  are  to 
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bo  found  in  the  law  of  bailment  which,  according  to  its  defini- 
tion, fairly  embraces  the  trufct  assumed  by  directors  and  places 
them  in  the  light  of  bailees  of  the,  property  belonging  to  the 
corporation.  As  directors  are  generally  persons  having  an 
interest  in  the  joint  stock  ef  the  company,  they,  are  not  bailees 
who  are  to  derive  no  benefit  from  their  undertaking  and,  there- 
Tore,  to  be  held  responsible  for  slight  neglect ;  but  they  act  in 
.relation  to  a  bailment  beneficial  to  both  parties  (the  stockhold- 
ers  and  themselves).  And  the  rule  then  is,  that  they  must  an- 
swer for  ordinary  neglect ;  and  "ordinary  neglect"  is  under- 
stood to  be  the  omission  of  that  «are  which  every  man  of  com- 
mon prudence  lakes  of  his  own  concerns.  The  rules  in  the 
law  of  bailment  are  founded  in  reason  and  justice.  They  are 
of  great  practical  utility  and  importance  and  serve  as  rules  of 
decision  both  in  courts  of  law  and  equity.  The  one  to  which 
I  have  adverted  affords  the  proper  test,'  in  my  opinion,  to  be 
applied  to  the  conduct  of  parties  standing  in  the  situation  of 
these  defendants.  I  think  the  question  in  all  such  cases  should 
and  must  necessarily  be,  whether  they  have  omitted  that  care 
which  men  of  common  prudence  take  of  their  own  concerns? 
To  require  more  would  be  adopting  too  rigid  a  rule  and  ren- 
dering them  liable  for  slight  neglect:  while,  to  require  less, 
would  be  relaxing  too  much  the  obligation  which  binds  them 
to  vigilance  and  attention  in  regard  to  the  interests  of  those 
confided  to  their  care  and  expose  them  to  liability  for  gross 
neglect  only — which  is  very  little  short  of  fraud  itself. 

Taking  what  I  have  thus  stated  to  be  the  true  rule,  I  pro- 
ceed to  examine  the  facts  in  relation  to  the  only  remaining 
part  of  the  conduct  of  the  defendants  which  requires  to  be  no- 
ticed, for  the  purpose  of  seeing  whether  their  failure  to  discover 
the  embezzlements  and  forgeries  of  Kane  at  their  semi-annual 
examinations  or  at  any  other  times  was  owing  to  ordinary- 
neglect  or  the  want  of  that  care  which  common  prudence  re- 
quired them  to  bestow. 
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1838.  It  is  not  pretended  .that  it  was  the  duty  of  the  directors  to 

"jJ^J^,      attend  daily  at  the  office  and  examine  the  transactions  and  en- 
t>.  tries  in  the  books  kept  by  the  secretary  to  see  how  far  he  was 

correct  and  regular.  The  testimony  shojvs  it  not  to  be  custo- 
mary in  insurance  offices  for  directors  to-do  so.  Great  confi- 
dence must  necessarily  be  and  generally  is  reposed  jn  the  se- 
cretary. The  duties  of  his  department  require  it ;  and  Kane's 
were  very  much  the  same  as  in  all  other  companies.  And 
much  is  likewise  entrusted  to  the  president  He  has  particu- 
lar duties  which  the  daily  business  of  the  company  demands; 

and  these  are,  in  some  measure,  distinct  from  those  of.  the  se- 

•  « 

cretary.  •  And  besides  these,  he  has  the  general  tp^nagement 
and  superintendance  of  all  the  affairs  of  the  company,  some- 
times beifig  aided  by  an  assistant  president  sleeted  from 
among  the  directors  for  such  purposes.    Jt  if  not  the  practice 
for  directors  to  attend  or  hold  daily  'meetings  at  the  office  or 
to  give  their  constant  attention  to  the  concerns  of  the  compa- 
ny*   Monthly  meetings  of  the  board  appear  to  be  all  that  are 
deemed  necessary  in  the  best  conducted  marine  companies ; 
and,  unless  special  business  requires  their  attention,  they  are 
not  oftener  convened.    Statements  showing  the  result  of  each 
month's  business,  are  made  up  and  laid  upon  the  table  for  in- 
spection at  such  meetings ;  and,  at  the  close  of  every  six 
months,  an  examining  committee  is  appointed  to  investigate  the 
afiairs  of  the  company  preparatory  to  declaring  a  dividend. 
This  is  a  brief  outline  of  the  modes  pursued  m  managing  the 
affairs  of  a  corporation  like  the  present.    In  answer  to  the 
charges  of  inattention  on  the  part  of  the  president  and  his  ab- 
sence from  the  office,  leaving  the  control  of  the  monied  afiairs 
to  Kane,  and  that  the  directors,  at  the  same  time,  paid  but  lit- 
tle attention  to  the  affairs  of  the  company  and  were  entirely 
neglectful  of  their  duties,  the  defendants,  {besides  expressly 
denying  ajl  this,)  show  the  particular  manner  in  which  the  af- 
fairs of  the  company  were  attended  to  and  conducted  by  the 
president ;  and  also,  that  the  duties  of  the  directors,  on  all  oc- 
casions requiring  their  attention,  were  carefully  performed. 
This  part  of  the  answers  is,  I  consider,  responsive  and  as  con- 
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taining  denials  of  the  allegations  in  the  bill,  and,  therefore,  cvi-       1832. 
dence  in  their  favor.     And  the  testimony  of  the  officers  of  ma-      *******s 
rine  insurance  companies,  who  have  been  examined  on  the       8COT* 
part  of  the.  complainant,  prove  that  the  duties  which  are  thus  DEPEYstek 
alleged  to  have  been  performed  are  the  usual  duties  attaching 
to  presidents  and  directors  and  evince  no  want  of  care,  fore- 
sight  or  prudence  in  the  general  management  and  direction  of 
the  company's  affairs.     Indeed,  so  successfully  was  their  busi- 
ness conducted  under  the  system  which  they  had  adopted  and 
pursued,  in  connection  with  the  practice  of  the  office — except- 
ing the  frauds  of  the  secretary-that  they  were  enabled,  during 
most  of  the  time,  to  declare  half-yearly  dividends  of  six  per 
cent  and  sometimes  larger,  and  have  a  considerable  surplus  of 
profits  on  hand  to  meet  any  contingencies. 

These  circumstances  appear  to  me  to  furnish  a  sufficient 
answer  to  many  of  the  allegations  and  to  much  of  the  argument 
adduced  to  show  a  general  want  of  attention  and  remissness  of 
duty  on  the  part  of  the  defendants  ;  as,  for  instance,  not  making 
bye-laws,  not  holding  more  frequent  and  regular  meetings  of  the 
board,  and  permitting  the  secretary  to  have  too  much  control. 
And  bye-laws  are,  moreover,  proved  to  be  unnecessary  in  such 
a  company,  and  entirely  dispensed  with  in  many ;  and  even 
when  adopted,  it  is  certain  they  would  not  prevent  the  com- 
mission of  crime  or  the  devices  of  a  fraudulent  secretary.  Nor 
is  it  shown,  how  they  would  lessen  the  temptation  to  the  one,  * 

or  the  inducement  to  the  other,  where  the  person  should  be 
disposed  to  act  criminally. 

Consider  this  case,  then,  as  respects  the  general  conduct 
of  the  defendants  in  the  management  of  the  property  and  con- 
cerns of  the  company,  and  I  am  not  able  to  discover  sufficient 
evidence  of  such  a  want  of  care  and  attention  as  prudent  men 
in  the  management  of  other  institutions  of  a  similar  kind  or  in 
relation  to  their  own  concerns  are  accustomed  to  bestow. 

But,  there  is  a  further  view  to  be  taken  of  this  case  in  rela- 
tion to  a  particular  duty  which  the  directors,  or  some  of  them 
at  least,  undertook  to  perform,  and  wherein,  it  is  strenuously 
contended,  there  has  not  only  been  a  want  of  ordinary  care, 
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1832.  and  circumspection  but  gross  neglect  on  their  part ;  and  I  must 
confess  there  is  no  part  of  tliis  cause  which  is  burthencd  with  so 
much  difficulty  and  produces  so  much  embarrassment  to  the 
mind  as  this.  I  allude  to  the  semi-annual  examinations  and  the 
failure  of  the  several  committees,  appointed  for  the  purpose, 
to  discover  during  three  years  the  depredations  which  were 
continually  going  on.  If  this  was  owing  to  any  culpable 
omission  or  neglect'of  the  committees,  it  may  present  another 
question:  how  far  the  consequences  are  to  be  visited  upon 
the  other  directors?  *  This  point,  however,  has  not  been  raised : 
the  defendants,  one  and  all,  putting  themselves  upon  the  broad 
ground  of  there  having  been  no  neglect  or  omission  of  duty  on 
the  part  of  any  such  committees. 

In  contemplating  the  magnitude  of  the  depredations  upon 
the  funds  of  the  company,  the  number  of  them,  how  often  they 
must  have  been  repeated  either  by  an  act  of  forgery  or  em- 
bezzlement, the  boldness  and  daring  of  the  perpetrator,  commit- 
ting his  crimes,  as  it  were,  in  the  very  face  of  those  whose 
interest  and  duty  it  was,  if  possible,  to  detect  and  expose  him, 
the  mind  is  naturally  startled  and  astonished  at  finding  he 
passed  the  ordeal  of  each  successive  committee,  not  only  un- 
harmed but  unsuspected  of  an  error  or  a  fault !  It  is  almost 
incredible  to  believe  he  could  have  escaped,  if  any  of  the  comr 
mittees,  especially  those  in  the  year  one  thousand  eight  hun- 
dred and  twenty-six  and  on  the  first  day  of  July  one  thousand 
eight  hundred  and  twenty-seven,  had  gone. through  their  ex- 
amination with  ordinary  diligence  and  care.     The  subsequent 
investigations  of  Mr.  McNeal  have  detected  the  gross  and 
what  would  seem  to  have  been  the  plain  and  palpable  errors 
and  false  entries  of  debit  and  credit  in  the  books,  which  must 
have  existed  to  a  certain  extent  when  the  examinations  took 
place ;  and  a  strongf  and'ablc  argument  has-been  made  from 
thence  to  show,  that  the  committees  could  not  have  examined 
and  compared  the  different  books  and  entries  in  the  manner 
they  should  havejdone  and  which  their  duty  prompted  and  re- 
quired, otherwise  they  must  have  discovered  the  clue  to  the 
'  frauds  and  forgeries  which  had  been  previously  committed. 
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This  argument,  however,  is  i\ot  altogether  satisfactory ;  nor       1832. 
is  the  conclusion  to  which  it  leads  to  be  adopted,  in  opposition 
to  other  evidence  and  against  the  weight  of  other  considerations 
which  present  themselves.     When  these  examining  committees  depeyster. 
proceeded  to  their  task,  it  is  to  be  remarked  that  nothing  had 
transpired  to  awaken  the  least  suspicion  in  regard  to  the  se- 
cretary.    He  prepared  his  books  for  the  occasion  and  made 
out  the  usual  statements  to  be  laid  before  the  committees ;  and 
there  can  bo  no  doubt  of  the  fact  that  the  whole  were  artfully 
contrived  to  cover  his  defalcations  and  to  deceive  them.    And 
it  is  also  to  be  borne  in  mind,  that  the  questions  are  not  whether 
it  was  possible  for  them  to  detect  him  and  whether  they  were 
bound  to  do  so  at  all  events :  for  nothing  was  easier  of  ac- 
complishment or  more  within  the  reach  of  possibility.     They 
had  only  to  go  to  the  bank  with  the  books  which  he  exhibited 
to  them  as  the  note  deposit  book  and  the  cash  deposit  book 
containing  entries  purporting  to  have  been  made  by  a  clerk  or 
teller  of  the  bank,  and  there  ascertain,  by  comparison  or  other- 
wise, the  genuineness  or  correctness  of  such  books  or  by  com- 
paring, in  their  own  office,  the  cancelled  checks,  provided  they 
were  remaining  in  the  office,  with  the  check  book  from  which 
they  issued  ;  and  then  the  discovery  would  have  been  made. 
It  is  not,  I  repeat,  what  they  had  it  in  their  power  to  do,  and 
might  have  done.     There  is  a  wide  difference  between  this 
and  what  it  was  their  duty  to  do.     The  question  simply  is, 
whether  those  investigations  were  conducted  in  the  usual  man- 
ner pursued  in  other  companies  by  prudent  men  careful  of 
their  own  concerns  ? 

That  this  is  the  criterion,  results  from  the  principles  I  have 
already  stated  ;  and  it  has  also  the  sanction  of  direct  authority. 
In  the  case  of  The  Manhattan  Bank  v.  Lydig,  4.  J.  JR.  347, 
where  the  question  arose  as  to  what  was  a  want  of  due  dili- 
gence on  the  part  of  the  directors  in  not  discovering  a  fraud 
and  embezzlement  committed  by  a  book-keeper  in  the  bank, 
the  Supreme  Court  used  the  following  language ;  "  The  ex- 
"  animations  at  the  bank  by  the  committee  of  directors  were 
"  in  the  usual  way  ;  and  the  frauds  practised  eluded  detection 
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1832.  their  testimony  in  various  other  respects  in  relation  to  the 
practice  of  Insurance  Companies,  the  confidence  which  must 
necessarily  be  reposed  in  the  secretary,  and  the  possibility  of 
his  practising  frauds  and  forgeries  to  a  great  extent  and  avoid- 
ing detection  for  a  length  of  time,  without  any  remissness  on 
th6  part  of  the  president  or  directors,  tend  to  exonerate  the 
defendants  in  this  instance  from  the  imputation  of  carelessness. 

Nor  do  I  find  in  the  testimony  of  the  other  witnesses,  who 
may  be  considered  of  another  class — coming  principally  from 
Fire  Insurance  Companies  and  who  speak  of  the  practice  of 
their  offices — any  tiling  to  lessen  the  force  of  the  evidence  to 
which  I  have  just  adverted.  According  to  that  evidence,  the 
proceedings  of  the  examining  committees,  however  unfortunate 
in  their  results  and  however  strange  it  may  appear  that  they 
did  not  elicit  the  true  though  lamentable  condition  of  the  finan- 
ces of  the  company,  were  nevertheless  conducted  with  ordi- 
nary care  at  least  and  in  the  method  usually  pursued, on  such 
occasions.  The  defendants  arc,  therefore,  exonerated  from 
the  charge  of  negligence  on  this  score. 

I  havq  now  gone  through  this  case ;  and  have  touched  up- 
on all  the  points  which  appeared  to  me  deserving  of  consider- 
ation. 

Some  portion  of  what  1  have  here  expressed  might  have 
been  spared,  particularly  what  relates  to  the  construction  of 
the  charter  of  the  company  and  the  unauthorized  manner  of 
investing  and  employing  their  capital.  The  consideration  of 
these  topics  may  be  deemed  immaterial  to  the  conclusion 
which  I  have  formed ;  but,  as  the  subject  of  the  charter  was 
introduced  and  fully  discussed,  I  deemed  it  not  improper  to 
give  my  views  of  it  which,  if  correct,  may  perhaps  be  of  some 
service. 

Upon  the  whole  case,  both  in  regard  to  the  law  and  the  ev- 
idence, and  after  a  very  laborious  and  careful  examination,  I 
find  myself  forced  to  the  conclusion,  that,  upon  none  of  the 
grounds  which  have  been  assumed  and  in  no  point  of  view  are 
the  defendants  to  be  charged  with  the  heavy  loss  sought  to 
be  fastened  upon  them. 

I  must  dismiss  the  bill,  with  costs. 
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An  administrator  who  is  applying  to  a  surrogate  for  leave  to  sell  real  es- 
tate in  order  to  pay  debts,  will  be  restrained  by  perpetual  injunction, 
where  a  deercc  for  foreclosure  and  gale  of  the  same  premises  has  been 
had  in  this  court  and  is  in  force. 


A  bond  and  mortgage  had  been  given  to  the  complainant  by    January  9, 

one  Alexander  C.  Jackson  and  the  defendant  Robert  M'Jimsey;  * 

and  a  bill  for  foreclosure  was  filed.   Alexander  C.  Jackson  had  Injunction. 

died  prior  to  the  commencement  of  the  suit ;  and  at  that  time,  Su^)Sate  * 

i  f  court* 

no  letters  of  administration  of  his  estate  had  been  granted  to 

any  personf  * 

On  a  former  occasion,  it  was  decided  in  this  suit,  that  the 
court  could  order  the  whole  of  the  mortgaged  premises  to  bo 
sold,  notwithstanding  infants  were  interested  :  Seep.  447, ante. 

A  sale  of  the  whole  took  place  on  the  second  day  of  Novem- 
ber one  thousand  eight  hundred  and  thirty-two ;  and  deeds, 
executed  by  the  master,  were  ready  to  be  delivered  to  the  pur- 
chasers. 

Prior  to  the  sale,  but  after  the  decree  for  the  same,  Mr.  Sil- 
vanus  Miller,  the  public  administrator,  had  been  appointed  by 
the  surrogate  of  the  city  and  county  of  New  York  administra- 
tor of  the  estate  and  effects  of  Alexander  C.  Jackson,  deceas- 
ed ;  and  Mr.  Miller,  in  the  month  of  September  obtained  an 
order  from  the  said  surrogate  requiring  all  persons  interested 
in  the  estate  of  the  said  deceased  to  appear  before  him  on  tho 
twenty-fourth  day  of  December  to  show  cause  why  authority 
should  not  be  given  to  the  petitioner  to  mortgage,  lease  or  sell 
so  much  of  the  real  estate  of  the  said  Jackson  as  should  be  ne- 
cessary to  pay  his  outstanding  debts.  This  order  embraced 
the  mortgaged  premises. 
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1833.  The  complainant,  thereupon,  obtained  an  injunction  from 

this  court,  enjoining  Mr.  Miller  from  any  further  prosecution 
of  the  said  application. 

Mr.  Miller  was  now  prepared  with  a  petition;  addressed  to 
the  court  of  chancery,  which  prayed,  either  that  the  injunction 
might  be  dissolved  or  that  the  surplus  of  the  proceeds  of  the 
above  sale,  after  the  payments  decreed  (as  before  stated), 
should  be  distributed  between  the  defendants  Robert  M'Jim- 
sey  and  Ann  F.  Jackson,  the  widow  of  Alexander  C.  Jackson 
and  the  petitioner,  according  to  such  directions  as  might  be 
given  by  the  court  in  the  premises. 

The  complainant  also  presented  a  petition,  setting  forth  the 
facts  before  detailed ;  and,  that  several  of  the  purchasers  at 
the  master's  sale  had  expressed  an  unwillingness  to  complete 
their  purchases  under  the  circumstances,  and  his  apprehension 
that  most,  if  not  all,  of  the  purchasers  would  decline  to  com- 
plete  their  purchases,  except  under  the  direction  of  the  court 
of  chancery.  The  complainant  by  his  petition,  also  showed, 
that  he  was  ignorant,  until  after  the  sale,  of  any  person's  hav- 
ing been  appointed  administrator  of  the  estate  of  the  said 
Alexander  C.  Jackson.  He  prayed,  that  the  purchasers  be 
ordered  to  complete  their  purchases,  if,  in  the  judgment  of  this 
court,  a  perfect  title  could  be  given ;  and  also,  that  if  it  could 
not,  then  the  master  be  'directed  to  refund  and  the  decretal 
orders  in  the  suit  be  vacated  and  the  complainant  be  authori- 
zed to  file  a  supplemental  bill  for  the  purpose  of  making  Sil- 
vanus  Miller  a  party :  or  such  other  relief  as  to  the  court 
might  seem  meet. 

Mr.  D.  S.  Jones,  for  the  petitioner. 

Mr.  W.  Mitchell,  for  Mr.  Silvanus  Miller. 

Mr.  O.  Bushnell,  for  the  infant  defendants  and  a  purchaser. 

Mr.  Jesse  Hoyt,  Mr.  D.  Lord,  and  Mr.  W.  C.  Wetmore,  for 
different  purchasers. 

The  Yice-Chajvcellor.     It  was  decided  on  a  former  oc- 
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casion  in  this  cause,  that  the  court  could  order  a  sale  of  the 
whole  of  the  mortgaged  premises,  even  though  there  might  be 
more  than  enough  to  satisfy  the  complainant's  debt  and  costs 
and  notwithstanding  portions  of  it*  could  be  sold  without  pre- 
judice to  the  value  of  the  residue. 

Under  the  decree,  consequent  upon  that  decision,  the  land? 
have  been  sold ;  and  an  application  is  how  made,  to  compel 
the  purchasers  to  accept  the  deeds  and  pay  the  purchase 
money.  The  only  objection  to  the  completion  of  the  master's 
sale  arises  from  the  proceeding  of  Silvanus  Miller,  Esquire, 
the  administrator  of  Alexander  C.  Jackson,  deceased. 

The  law,  as  to  the  authority  of  executors  or  administrators 
over  the  real  estate  of  their  testator  or  intestate,  is  very  plain. 
As  such,  they  have  no  title  or  interest  whatever  in  the  real 
estate.  By  virtue  of  their  office,  they  may,  at  any  time  within 
three  years  after  letters  testamentary  or  administration  grant- 
ed and  by  showing  a  deficiency  of  personalty  to  pay  debts; 
apply  for  and  obtain  an  order  from  the  surrogate  authorizing 
them  to  exercise  acts  of  ownership  over  the  real  estate  for  the 
purpose  of  raising  money  to  pay  the  debts.  This  is  in  the  na- 
ture of  a  power  vested  in  them  by  statute  and  is  to  be  exer- 
cised in  behalf  of  creditors  only. 

It  cannot  be  made  use  of  for  any  other  purpose.  Under  our 
present  system,  it  is  a  substitute  for  the  remedy  of  creditors 
against  heirs  and  devisees — who,  for  the  period  of  three  years, 
are  not  liable  to  be  sued  for  the  debts  of  the  ancestor,  and  even 
after  such  period  they  can  only  be  sued  in  a  court  of  equity : 
2  R.  S.  100  ;  lb.  452,  454,  45(5.  And  it  is  to  be  observed, 
that  whenever  an  executor  or  administrator  makes  a  sale  by 
virtue  of  such  power,  the  proceeds  are  not  left  in  his  hands  to 
be  applied  or  distributed  in  the  course  of  administration,  but 
are  paid  to  the  surrogate ;  in  whose  hands  the  money  is  re- 
garded in  the  same  light  as  this  court  would  look  upon  it, 
namely,  as  equitable  assets  for  the  payment  of  debts :  since  it 
is  to  be  applied  towards  the  payment,  if  not  sufficient  to  dis- 
charge the  whole  of  them  and  "  without  giving  any  preferences 
*'  to  bonds  or  other  specialties  or  to  any  demands  on  account 
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1833.        «  of  any  suit  being  brought  thereon :"  8  R.  S.  106.     The  sur- 
plus, if  any,  is  declared  to  belong  to  the  heir  or  devisee ;  and 
does  not  go  into  the  hands  of  the  executor  or  administrator  for 
m'jimszy.     distribution  as  personal  estate. 

From  this  view  of  the  law,  and  which  is  doubtless  a  correct 
one,  it  is  certain  there  could  be  no  object  in  proceeding  to  a 
sale  under  the  surrogate's  order  beyond  what  is  already  at- 
tained by  the  decree  of  this  court.  The  property  is  sold  to 
as  good  an  advantage  ;  and  the  probability1  is,  to  a  better  ad- 
vantage as  to  price  :  since  there  is  as  much  confidence  in  a 
mortgage  sale  under  the  decree  of  this  court  as  in  a  sale  by 
an  administrator.  .  In  the  one  case,  all  persons  having  liens 
are  made  parties  and  a  purchaser  gets  a  title  free  from  all 
these  incumbrances ;  while  in  the  other,  the  property  is  sold 
*  subject  to  all  charges  by  judgment,  mortgage  or  otherwise." 
Again,  in  regard  to  the  proceeds  of  sale  under  a  decree  of 
foreclosure,  the  surplus,  after  satisfying  the  mortgage  debt  and 
costs,  is  brought  into  court  and  is  subject  to  its  control  and 
disposition  in  favor  of  other  creditors.  Equity  can  ascertain 
who  have  claims  upon  as  well  as  who  shall  receive  such  sur- 
plus monies,  and  can  al?o  pay  it  over.  If  the  administrator  of 
the  deceased  mortgagor  has  a  right  to  receive  any  part  of  the 
proceeds,  he  may  Apply,  and  a&  the  court  has  possession  of  the 
fund,  it  can  award  such  part  to  him.  If  he  has  not  the  right 
to  receive  it  in  behalf  of  the  creditors  at  large,  then  the  latter 
may  apply,  upon  the  equity  of  the  statute  which  gives  them  a 
remedy  against  the  heirs  in  this  court  and  here  only.  Although 
that  remedy  cannot  be  pursued  until  after  a  certain  period 
which  has  not  arrived  in  the  present  case,  yet,  as  the  lands  have 
here  been  sold  for  other  purposes  and  the  proceeds  are  with- 
in the  power  of  this  court,  and  as  such  sale  may  fairly  be  con- 
sidered, in  respect  to  the  surplus,  a  substitute  for  the  sale  which 
the  administrator  might  have  procured,  I  see  no  difficulty  in 
permitting  the  equitable  rights  of  the  creditors  to  attach  at  once 
to  such  proceeds,  instead  of  the  land,  and  the  money  to  be  ap- 
plied in  the  same  equitable  manner  under  the  direction  of  this 
court  as  would  be  applied  by  the  surrogate,  provided  the  lands 
were  sold  under  his  authority. 
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The  court  of  chancery  possesses  all  the  requisite  powers  of       1835. 
calling  creditors  before  it,  preserving  the  fund  for  their  use  and. 
applying  it  to  the  discharge  of  their  debts  in  the  most  equitable 
way.    No  good  reason  can  be  assigned,  therefore,  why  this    m'jimsey. 
court  should  have  forborne  to  decree  a  sale  for  the  purpose  of 
converting  the  whole  of  the  mortgaged  premises  into  money. 
lfyre  look  at  the  expediency  of  a  sale,  every  thing  concurs  to 
show  it  was  proper  and  necessary  ;  and  so  far  as  creditors 
are  concerned,  the  object  and  end  of  a  proceeding  before  a 
surrogate  is  attained  equally  as  well  through  the  aid  of  this 
court. 

Could,  then,  the  appointment  of  an  administrator  and  the 
commencement  of  his  proceedings  before  the  surrogate,  after 
the  filing  of  the  bill  in  this  cause,  intercept  the  authority  of  this 
.court  or  prevent  its  making  the  decree  it  has  done  ? 

There  was  a  lis  pendens,  with  notice,  when  Mr.  Miller  took 
out  letters  of  adminstration  and  commenced  proceedings  be- 
fore the  surrogate.  The  whole  of  the  mortgaged  premises, 
embraced  also  in  his  proceedings,  formed  the  subject  matter 
of  this  suit ;  *and  this  subject  matter  was  fairly  within  the  juris- 
diction of  this  court.  As  chancery  had  taken  cognizance  of 
the  case,  no  subsequent  conduct  of  Mr.  Miller's  nor  the  act  of 
any  other  tribunal  could  take  from  it'  the  power  to  proceed* 
At  the  utmost,  the  authority  of  the  surrogate  to  order  a  sale 
by  the  administrator,  under  the  circumstances  of  the  case,  wag 
but  concurrent ;  and  the  one  which  is  first  exercised  must  cer- 
tainly be  effectual,  although  it  may  have  been,  in  some  respects, 
for  a  different  purpose. 

In  Beckford  v.  Kemble,  1  &  &  S.  7,  the  court  of  chancery 
granted  an  injunction  to  restrain  a  mortgagee  of  a  West  India 
estate  from  proceeding  on  a  bill  of  foreclosure  in  the  Colonial' 
court,  filed  after  a  decree  for  an  account  upon  a  bill  by  the 
mortgagor  to  redeem  in  the  court  of  chancery.  And,  in  Bush- 
by  v.  Munday,  5,  Mad.  297,  an  injunction  was  granted  to  re- 
strain proceedings  in  the  court  of  sessions  in  Scotland  brought 
to  enforce  the  payment  of  a  bond  :  a  bill  having  been  filed  in 
the  court  of  chancery  for  the  purpose  of  having  the  bond  de- 
livered up  and  cancelled. 
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1833?  Upon  a  like  principle,  it  is  competent  for  this  court  to  restrain 

the  administrator  from  proceeding'  to  a  sale  of  the  lands  al- 
ready sold  by  a  decree  of  this  court  and  which  is  made  be- 
tween parties  in  whom  the  immediate  legal  and  equitable  title 
were  vested:  taking  care,  of  course,  to  preserve  to  the  admin- 
istrator (or  the  creditors  in  whose  behalf  his  proceedings  were 
undertaken)  all  rights  and  equities  in  the  surplus. 

Having  no  doubt  upon  the  subject  and  believing  no  embar- 
rassment can  arise  to  the  title  of  the  purchasers  by  reason  of 
the  steps  taken  by  the  administrator  before  the  surrogate,  or 
because  he  was  not  a  party  to  the  suit  when  the  decree  in  this 
cause  was  made,  I  shall  direct  that  the  purchasers  complete 
their  respective  purchases,  by  paying  the  balance  of  the  pur- 
chase monies  and  accepting  deeds  from  the  master ;  and  Mr, 
Miller  is  perpetually  enjoined  from  any  further  proceedings  be- 
fore the  surrogate  in  relation  to  these  lands — leaving  him  how- 
ever and  all  persons  who  may  be  supposed  to  have  any  claims 
or  interests  in  the  surplus  monies,  to  take  such  steps  in  rela- 
tion to  the  same  as  they  may  be  advised,  and  without  preju? 
/lice  to  their  rights  therein. 
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Lawrence  vs.  Lawrence  and  others. 


1683. 

LAWRENCE 
LAWRENCE. 


Where  a  daughter  waB  to  receive  a  legacy  with  interest  from  the  time  of 
the  testator's  death  and  the  court  had  determined  that  the  rights  of  a 
child  eii  ventre  $a  mere  stood  upon  the  same  footing,  interest  was  given 
to  such  child  from  the  time  of  such  testator's  dying,  and  not  from  its 
birth. 

The  court  having  also  decreed,  that  the  child  was  entitled  to  a  sum  of 
money  (in  order  to  put  her  on  a  par  with  other  children)  in  lieu  of  a  dwelling 
house  which  had  been  bequeathed  by  the  testator  to  each  of  his  other 
daughters,  from  the  time  of  his  decease :  it  was  held,  that  the  child  was 
entitled  to  interest  upon  the  money  only  from  the  time  of  her  birth. 


The  particulars  of  this  case  will  be  found  at  page  241.  ante. 

Questions  of  interest  upon  the  amounts  decreed  to  the  com* 
plainant  now  came  before  the  court. 

By  the  decretal  order,  it  was  adjudged  and  declared,  that 
the  equal  share  to  which  the  complainant  Augusta  £.  Law- 
rence was  entitled  of  the  estate  of  her  father  Augustine  H. 
Lawrence  deceased,  by  virtue  of  the  codicil  to  his  will,  was 
equal  in  value  to  the  property  given  by  the  said  will  to  his 
daughter  Catharine  Luqueer  Lawrence.  It  was  also  ordered, 
adjudged  and  decreed,  that  the  executors  and  trustees  under 
the  said  will  should  set  apart  out  of  the  funds  or  assets  in  their 
hands,  the  sum  of  four  thousand  dollars  and  securely  invest 
the  same,  the  interest  thereof  and  the  principal  sum  to  be  paid 
to  the  said  complainant  in  like  manner  in  all  respects  as  was 
directed  in  and  by  the  said  will  concerning  the  like  sum  therein 
devised  to  his  said  daughter  Catharine  Luqueer  Lawrence, 
the  said  interest  to  be  calculated  and  paid  from  the  time  that 
was  fixed  in  and  by  the  said  will  for  the  payment  of  interest  on 
the  said  sum  to  the  said  Catharine.  And  that  there  also 
should  be  set  aside  and  appropriated  for  the  said  complainant, 
out  of  the  said  funds  or  assets,  the  further  sum  of  thirteen  thou? 


Februorpt 
1888. 

Legacy. 
Interest. 
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1833?  Upon  a  like  principle,  it  is  competent  for  this  court  to  restrain 

the  administrator  from  proceeding  to  a  sale  of  the  lands  al- 
ready sold  by  a  decree  of  this  court  and  which  is  made  be- 
tween parties  in  whom  the  immediate  legal  and  equitable  title 
were  vested:  taking  care,  of  course,  to  preserve  to  the  admin- 
istrator (or  the  creditors  in  whose  behalf  his  proceedings  were 
undertaken)  all  rights  and  equities  in  the  surplus. 

Having  no  doubt  upon  the  subject  and  believing  no  embar- 
rassment can  arise  to  the  title  of  the  purchasers  by  reason  of 
the  steps  taken  by  the  administrator  before  the  surrogate,  or 
because  he  was  not  a  party  to  the  suit  when  the  decree  in  this 
cause  was  made,  I  shall  direct  that  the  purchasers  complete 
their  respective  purchases,  by  paying  the  balance  of  the  pur- 
chase monies  and  accepting  deeds  from  the  master;  and  Mr, 
Miller  is  perpetually  enjoined  from  any  further  proceedings  be- 
fore the  surrogate  in  relation  to  these  lands — leaving  him  how- 
ever and  all  persons  who  may  be  supposed  to  have  any  claims 
or  interests  in  the  surplus  monies,  to  take  such  steps  in  rela- 
tion to  the  same  as  they  may  be  advised,  and  without  preju? 
/dice  to  their  rights  therein. 
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Lawrence  vs.  Lawrence  and  others. 


1633. 

LAWRENCE 
LAWRENCE. 


Where  a  daughter  was  to  receive  a  legacy  with  interest  from  the  time  of 
the  testator's  death  and  the  court  had  determined  that  the  rights  of  a 
child  en  ventre  $a  mere  stood  upon  the  same  footing,  interest  was  given 
to  such  child  from  the  time  of  such  testators  dying,  and  not  from  its 
birth. 

The  court  having  also  decreed,  that  the  child  was  entitled  to  a  sum  of 
money  (in  order  to  put  her  on  a  par  with  other  children)  in  lieu  of  a  dwelling 
house  which  had  been  bequeathed  by  the  testator  to  each  of  his  other 
daughters,  from  the  time  of  his  decease :  it  tons  held,  that  the  child  was 
entitled  to  interest  upon  the  money  only  from  the  time  of  her  birth. 


The  particulars  of  this  case  will  be  found  at  page  241.  ante. 

Questions  of  interest  upon  the  amounts  decreed  to  the  com- 
plairjant  now  came  before  the  court. 

By  the  decretal  order,  it  was  adjudged  and  declared,  that 
the  equal  share  to  which  the  complainant  Augusta  E.  Law- 
rence was  entitled  of  the  estate  of  her  father  Augustine  H. 
Lawrence  deceased,  by  virtue  of  the  codicil  to  his  will,  was 
equal  in  value  to  the  property  given  by  the  said  will  to  his 
daughter  Catharine  Luqueer  Lawrence.  It  was  also  ordered, 
adjudged  and  decreed,  that  the  executors  and  trustees  under 
the  said  will  should  set  apart  out  of  the  funds  or  assets  in  their 
hands,  the  sum  of  four  thousand  dollars  and  securely  invest 
the  same,  the  interest  thereof  and  the  principal  sum  to  be  paid 
to  the  said  complainant  in  like  manner  iq  all  respects  as  was 
directed  in  and  by  the  said  will  concerning  the  like  sum  therein 
devised  to  his  said  daughter  Catharine  Luqueer  Lawrence, 
the  said  interest  to  be  calculated  and  paid  from  the  time  that 
was  fixed  in  and  by  the  said  will  for  the  payment  of  interest  on 
the  said  sum  to  the  said  Catharine.  And  that  there  also 
should  be  set  aside  and  appropriated  for  the  said  complainant; 
out  of  the  said  funds  or  assets,  the  further  sum  of  thirteen  thou? 
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1835.  sand  dollars  (being  the  value  affixed  by  ihc  said  testator  upo© 
the  house  and  lot  devised  by  him  in  and  by  the  said  will  to 
his  said  daughter  Catharine)  ;  and  that  the  estate  and  interest 
Lawrence,  of  the  said  complainant  in  and  to  the  said  sum  of  thirteen  thou- 
sand dollars  was  and  should  be  the  same  as  that  of  the  said 
Catharine  Luqucer  Lawrence  in  and  to  the  aforesaid  house 
and  lot,  and  be  subject  to  the  like  limitations,  conditions  and 
trusts  as  were  declared  in  the  said  will  in  respect  to  the  houses 
and  lots  therein  devised  to  his  daughters  respectively ;  and 
that  during  the  joint  lives  of  the  said  complainant  and  of  her 
mother,  the  widow  of  the  testator,  the  said  complainant  was 
entitled  to  and  should  receive  two  thirds  only  of  the  interest  of 
income  of  the  said  sum  of  thirteen  thousand  dollars,  to  be  cal- 
culated and  paid  from  the  time  when  the  said  Catharine  Lu- 
queer  Lawrence  became  entitled  to  the  income  and  enjoyment 
of  the  aforesaid  house  and  lot ;  and  after  the  decease  of  the 
said  widow,  then  that  the  said  complainant,  if  living,  should  be 
entitled  to  and  should  receive  the  whole  of  the  said  interest 
find  income.  And  it  was  further  decreed,  that  after  the  above 
specific  appropriations,  the  said  complainant  w$s  entitled  to 
and  should  come  in  for  ono  equal  sixth  part  with  the  other 
children  of  the  .said  testator  of  the  residuary  estate ;  and  that 
her  said  share  in  the  residuary  estate  was  to  be  held  and  en- 
joyed by  the  said  complainant  upon  the  same  terms  and  subject 
to  the  same  trusts  and  limitations  as  was  provided  and  directed 
in  and  by  the  said  will  concerning  the  residuary  estate  devised 
to  or  for  his  other  daughters  respectively. 

February,  11.  The  Vice-Chancellor.  The  question,  as  regards  the  pe- 
riod from  whence  interest  is  to  be  computed  upon  the  four 
thousand  dollars,  is,  in  terms,  settled  by  the  decretal  order. 
If  we  follow  the  direction  in  the  will  respecting  the  legacy  to 
Catfiarine  L.  Lawrence  and  add  interest  upon  her  share  from 
the  decease  of  the  testator  up  to  the  day  of  her  marriage  and 
consider  nlso  that  it  was  intended  to  place  the  complainant 
upon  a  precisely  similar  footing,  then  I  think  the  order  is  right 
in  allowing  her  interest  fiom  the  same  period  of  time.     The 
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^ill  is  explicit  on  the  point,  and  although  the  period  thus  fixed        1633. 
Upon  was  anterior  to  the  birth  of  the  complainant,  I  see  no       ^~—  * 
objection,  on  that  account,  to  her  taking  the,  full  benefit  of  the 
gift  as  if  she  had  then  been  born.  lawrxhcb. 

An  express  direction  of  the  testator  was  necessary  to  ac- 
complish this :  for,  otherwise,  she  could  only  have  had  inte- 
rest from  the  time  of  her  birth :  Rawlins  v.  Rawlins,  2  Cox,  424. 

And  this  case  of  Rawlins  v.  .Rawlins  could  not  have  been 
fritended  to  establish  as  a  rule,  that  the  time  of  the  birth  is  to 
be  adopted  for  the  computation  of  interest,  where  there  is  an 
express  recognition  of  some  other  period.  In  Harris  v.  Lloyds 
I  Turn.  &  R.  310,  the  general  rule  is  stated  to  be,  that  where 
the  interest  which  would  arise  during  the  interval  of  the  testa- 
tor's death  and  the  corfung  into  existence  of  the  person  who' 
is  to  take,  is  not  expressly  disposed  of  by  the  will,  there  it  falls 
into  the  residue.  And  the  converse  must  bb  true,  that  if  the 
interest  during  such  interval  is  expressly  disposed  of,  it  wilt 
not  fall  into  the  residue,  but  belong  to  whomsoever  it  is  given. 

A  child  en  ventre  sa  mere  is  capable  of  taking  both  real  and 
personal  estate,  either  by  descent,  bequest  or  devise ;  and  in 
die  present  instance,  I  have  decided  that  the  complainant  is 
entitled  to  a  legacy  of  four  thousand  dollars  as  a  marriage  por- 
tion, to  be  paid  to  her  on  the  day  of  her  marriage,  while,  in  the 
mean  time,  she  is  to  have  the  interest  of  this  sum  in  the  same 
manner  as  it  is  given  to  Catharine — and  which  is,  from  execu^or»  910; 
the  decease  of  the  testator.  The  decretal  order  is,  conse- 
quently, correctly  drawn  in  this  particular. 

I  am  not  so  certain,  however,  of  the  complainant's  being  en- 
titled to  interest  from  the  same  period  upon  the  thirteen  thou- 
sand dollars  which  she  is  to  have  in  lieu  of  a  dwelling  house. 

If  a  dwelling  house  had  been  devised  to  her  for  her  natural 
life,  as  is  the  case  with  the  other  da ug) iters,  it  appears  to  me 
she  would  have  been  entitled  to  the  rents  or  income  only  from  ^ 
the  time  of  her  birth.  A  posthumous  child  taking  lands  by  de- 
scent is  not  entitled  to  the  rents  and  profits  intermediate  the 
death  of  the  ancestor  and  the  birth  of  the  child.  It  is  only  by 
deed  of  settlement  or  some  express  provision  in  a  will  or  other 
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1633*  instrument,  securing  or  declaring  the  mesne  profits  to  belong 
to  a  posthumous  child,  that  such  child  becomes  entitled  to 
them  during  the  interval.  The  law  on  this  subject,  as  gained 
osBOKiro.  from  acknowledged  principles  and  adjudged  cases,  is  summa- 
rily stated  by  Mr.  Hargrave  in  his  notes  to  Coke  upon  IdiL  1 1, 
b.  and  55.  b.  Since  it  is  not  clear  that  the  complainant  would 
have  been  entitled  to  the  rents  of  a  dwelling  house  from  the' 
death  of  the  testator,  had  one  been  devised  to  her  in  the  man- 
ner in  which  they  are  given  to  the  other  daughters,  I  am  of 
opinion  the  interest  to  be  allowed  her  on  the  thirteen  thousand 
dollars  must  be  computed  only  from  the  time  of  her  birth. 

(The  court  then  went  on  to  scrutinise  a  claim  made  by  the 
son  of  the  testator  for  commissions.) 

All  the  costs  of  the  present  suit  were  ordered  to  be  paid  out 
of  the  general  residue  of  the  estate. 


Goldsmith  vs.  Osborke. 


If  a  mortgagor  is  driven  to  file  &  bill,  it  must  be  one  to  redeem.  He  can- 
not file  a  bill  merely  to  set  aside  a  sale  and  have  the  property  resold, 
even  though  the  mortgagee  may  have  inequitably  made  use  of  his  power 
to  sell  and  unfairly  bought  in  the  property. 


February  11,       On  the  twentieth  day  of  October  one  thousand  eight  hun- 
1883.        ^d  and  eighteen  the  plaintiff  gave  his  note  to  one  Benjamin 

Mortgagor  and  ^ase  *°r  two  *iun(*re^  an(*  ^l7  dollars,  under  seal,  payable  on 
Morgagee.  demand,  with  interest ;  and,  to  secure  the  payment,  he,  at  the 
same  time,  mortgaged  to  the  said  Benjamin  Case  certain  prem- 
ises at  Southold  in  the  county  of  Suffolk.  The  mortgage  con- 
tained the  usual  power  of  sale.  Abigail,  the  wife  of  the  com- 
plainant, joined  in  the  mortgage  and  duly  acknowledged  it ; 
and,  it  was  afterwards  recorded. 
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On  the  same  day  the  complainant  gave  a  similar  note  for       1833, 
two  hundred  and  twenty-two  dollars  and  eighty-four  cents  to 
one  Sarah  Fleet ;  and  a  mortgage  of  the  same  premises  was 
executed  to  her  by  the  complainant  and  his  said  wife,  Abigail,     osborkx. 
which  was  also  duly  acknowledged  and  recorded. 

These  two  mortgages  were  afterwards  assigned  to  Thomas 
Osborne,  the  defendant.    He  was  the  brother  of  the  com-  ■ 
plainant's  wife. 

Osborne  proceeded  to  foreclose  the  mortgages  under  the  pow- 
er of  sale ;  and  advertised  the  property  to  be  sold  on  the 
twelfth  day  of  June  oije  thousand  eight  hundred  and  twenty-six* 
At  the  sale,  he  gave  notice  to  the  by-standers  that  he  should 
require  the  purchase  money  to  be  all  paid  down  and  in  specie 
and  also  that  the  premises  wrere  to  be  sold  subject  to  the  dower 
of  Abigail,  the  wife  of  the  complainant,  notwithstanding  she 
had  joined  in  the  mortgages. 

The  bill  stated  the  premises  to  be  worth  nine  hundred  dol- 
lars ;  and  charged,  that  in  consequence  of  the  notice  given  at 
the  sale,  the  property  was  sold  at  three  hundred  and  fifty  dol- 
lars and  was  bought  in  by  the  defendant;  who  soon  after  took 
possession. 

It  further  stated,  that  the  defendant  had  commenced  two 
suits  against  the  complainant,  one  on  each  of  the  notes,  to  re- 
cover the  balance  due  on  the  same,  after  deducting  the  pro- 
ceeds of  the  sale,  and  in  one  of  which  he  had  obtained  judge- 
ment ;  that  the  complainant  had  applied  to  him  and  requested 
him  to  consent  to  a  resale  of  the  premises  on  reasonable  terms  : 
that  he  had  consented  to  a  resale  on  reasonable  terms,  as  re- 
garded the  payment  of  the  purchase  money  only,  but  would 
not  consent  to  such  terms  in  relation  to  the  dowef,  insisting 
upon  it  that  he  had  a  right  to  make  the  reservation,  and  threat- 
ening to  proceed  and  sell  under  the  judgments  obtained  and  to 
be  obtained  in  the  aforesaid  suits ;  and  urging  that  the  pur- 
chaser under  such  judgments  would  take  the  premises,  subject 
to  the  wife's  right  of  dower. 

The  bill  prayed  an  account  of  what  was  due  upon  the  notes 
and  a  resale  of  the  premises  on  fair  terms,  free  and  clear  of 
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1838*       the  right  of  dower,  and  an  injunction  against  selling  under  fhr 
judgments.     The  injunction  had  been  denied. 

The  defciid;ivit  put  in  a  general  demurrer  for  want  of  equity  j 
oiBOBHK.  " an<*  ^at  any  discovery  which  could  be  made  by  this  defend* 
u  ant  touching  the  matters  complained  of  in  the  said  bill  or  any 
"  of  them  cannot  be  of  any  avail  to  the  said  complainant  for 
"  any  of  the  purposes  for  which  a  discovery  is  sought  against 
"  this, defendant  by  the  said  bill  nor  entitle  the  said  complain' 
**ant  to  any  relief  in  this  court  touching  any. of  the  matters 
"  therein  complained  of;  wherefore,  &c."  The  complainant's 
-poverty  was  suggested. 

Mr.  William  N.  Dyckman,  jr.  in  support  of  die  demurrer* 
Mr.  J).  Robert,  for  the  complainant 

The  Vice-Chancellor.  The  question  whether  the  de- 
fendant could  sell  the  mortgaged  premises  under  the  power 
contained  in  the  mortgage,  with  a  reservation  of  the  dower  of 
the  mortgagor's  wife  in  case  she  survived  him,  is  not  material 
to  be  settled  at  present.  * 

There  are  other  circumstances  connected  with  the  sale 
which  would  be  sufficient  to  invalidate  it.  I  refer  to  the  de- 
fendant's conditions  of  sale ;  and  his  refusal  to  vary  then. 
He  required  payment  and  performance  of  the  purchase  within 
an  hour's  time  after  the  sale ;  and  also,  that  such  payment 
should  be  made,  in  specie.  The  remonstrances  of  persons 
who  went  to  purchase  were  not  attended  to  by  him.  All  this 
was  evidently  done  in  order  to  deter  persons  from  buying  the 
-property  and  the  better  to  enable  the  defendant  to  get  it  at  his 
own  price.  This  is  a  practice  out  of  the  usual  course  of  sta- 
tutory sales.  It  is  oppressive  and  unjust  towards  a  mortgagor. 
The  court  will  not  countenance  such  proceedings.  It  is  a 
course  of  conduct' sufficient  to  authorize  a  court  of  equity  to  set 
aside  a  sale ;  and  is  also  enough  to  allow  me  to  consider  the 
defendant  as  a  mere  mortgagee  in  possession,  and  the  com- 
plainant entitled  to  all  the  rights  and  privileges  of  a  mortgagor. 
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It  will  be  necessary,  therefore,  to  view  the  parties  as  mort- 
gagor and  mortgagee  ;  and  revert  to  the  powers  of  the  former 
as  such.    He  has  not  the  right  to  file  a  bill  for  the  purpose  of 
having  the  property  sold.     He  can  sell  his  equity  of  redemp- 
tion, without  the  interference  of  a  court  of  chancery.     But  if 
Jbe  will  come  into  this  court  with  a  bill  against  a  mortgagee, 
oven  where  the  latter  is  in  possession,  he  must  offer  to  redeem/ 
The  bill,  it  is  true,  may  pray  for  an  account ;  but  if  any  thing 
is  due  from  the  mortgagor  for  principal  or  interest,  the  mortga- 
gor must  ofier  to  pay  it.     He  cannot  ask  to  have  the  mortgagee 
turned  out  of  possession  and  the  property  sold  to  pay  the  mort- 
gage debt.     The  mortgagee  is  entitled  to  hold  until  the  amount 
of  his  debt  is  actually  paid  into  his  h^nds  :    1  Powell  on  MorU 
gages,  338  ;  Postlewaite  v.  Blythe,  3  MacL  242,  &  C.  2.  SwansL 
256. 

If  the  mortgagor  is  driven  to  the  necessity  of  filing  a  bill,  it 
must  be  one  to  redeem.  This  court  can  only  relieve  him  against 
his  mortgagee  by  allowing  a  redemption.  Burnett  v.  Dennis- 
iton,  5.  J.  C  He  35. 

Tfce  complainant  suggests  his  poverty ;  but  this  is  not 
enough  to  help  him. 

As  the  bill  is  not  filed  for  a  redemption,  the  demurrer  must 
•be  allowed,  with  costs. 
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TVTmLL  TUTHILL  VS.  U'PTO*. 

V. 

WJPTON. 


The  court  will  not  grant  the  defendant  means  to  cany  on  a  defence  to  a 
judgment  creditor's  bill  out  of  the  property  enjoined. 


February  IS.       The  bill  was  filed  by  a  judgment  creditor;  and  the  defen- 

133#        dant  admitted  he  had  tools,  furniture  barely  sufficient  for  him- 

Debtor  and    self  and  his  three  children,  clothing,  and  a  claim  as  the  next  of 

Creditor,      j^  $0  his  son  Hiram  Lupton,  deceased,  for  a  distributive  share 

to  defend  suit,   of  his  estate  in  the  hands  of  an  administrator,  but  could  not  say 

what  amount  would  be  coming  to  him  on  a  final  settlement  of 
his  son's  estate ;  and  that,  whatever  might  be  realized  there- 
from was  all  the  estate  of  every  kind  either  in  his  own  hands 
or  in  the  hands  of  any  other  person  to  Which  he  was  entitled. 
A  motion  was  now  made  to  modify  the  injunction,  so  as  to 
permit  the  defendant  to  receive  a  portion  of  the  property  in 
order  to  pay  the  expenses  of  defending  the  suit, 

Mr.  J.  JR.  Whiting,  for  the  defendant  and  in  support  of  the 
,    motion. 

Mr-  M.  Ulshoeffer,  for  the  complainant. 

February  19.  f^HE  Vice-Chancellor.  This  motion  cannot  be  granted. 
The  court  is  not  in  the  habit  of  ordering  an  advance  out  of  the 
fund  in  dispute  for  the  purpose  of  feeding  litigation :  Tillotson 
v.  Crook',  4.  Mad.  C.  R.  172  ;  2  Simons,  40. 

The  complainant  has  acquired  a  prima  facie  lien  on  this 
money  ;  and,  in  order  to  upset  it,  the  defendant  must  rely  up- 
on his  subsequent  earnings  for  the  means  of  making  his  de- 
fence. These  are  secured  to  him  by  the  general  charity  in- 
cluded in  the  105th  rule  of  ihe>  court ;  and  they  arc  all  he  can 
have. 
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Matthews  vs.  Matthews  and  others.  ««»*»* 


The  wife  of  a  hnsband  tenant  in  common  is  not  a  necessary  party  to  & 
■nit  for  partition.  Such  suit  cannot  take  away  her  right  to  dower.  On 
a  partition  such  right  attaches  to  the*  husband's  severulty-share ;  and, 
if  a  sale  is  decreed,  the  lands  should  be  sold  subject  to  it :  unless  she 
will  voluntarily  release.     The  master's  deed  will  not  carry  it. 

"No  act  of  the  husband's,  without  the  wife*s  consent  or  misconduct,  can 
bar  her  dower. 

A  decree  for  partition  or  sale  of  the  real  estate  will  not  be  granted  amongst* 
heirs,  while  the  personal  property  appears  to  be  insufficient  to  pay  the 
debts  of  the  ancestor. 

It  is  not  t^e  business  of  equity  to  undertake  the  administration  of  estates 
in  the  first  instance,  nor  to  take  the  administration  out  of  the  hands  of 
persons  duly  appointed  and  who  are  in  no  default. 


A  bill  for  partition.     It  was  filed  by  Edward  C.  Matthews,   February  19, 
as  one  of  the  children  of  James  Matthews,  deceased,  intestate,        1®3^* 
against  his  brothers  John  R.  Matthews,  James  R.  Matthews,     Partition. 
William  A.  Matthews  and  Francis  H.  Matthews.  A  #art  of  the  Wt^5f^^,# 
estate  embraced  by  the  bill  was  situated  at  Brooklyn  and  the  Administrator 
rest  of  it  in  the  city  of  New  York.     Three  of  the  defendants,      and  fceir,# 
namefy,  James,  William  and  Frands  were  minors. 

The  bill  was  filed  about  twenty  daysaftcr  the  death  of  the 
father. 

One  of  the  defendants,  John  R.  Matthews,  had  been  duly 
appointed  adminstrator  of  the  estate  and  effects  of  his  said 
father  prior  to  his  putting  in  an  answer.  And  he  therein  sta- 
led the  fact  of  his  being  such  administrator;  and  alleged  the 
insufficiency  of  the  personal  estate  to  pay  the  debts  of  the  de- 
ceased, and  which  debts  included  an  amount  of  five  thousand 
dollars  secured  by  a  mortgage  on  part  of  the  real  estate.  He  ' 
supposed  the  personalty  to  be  worth  sixteen  thousand  six  hua- 
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1833.       dred  and  forty-three  dollars,  while  the  debts,  (and  which  were 
due)  were  eighteen  thousand  dollars.    An  amount  of  five  thou- 
sand dollars,  mortgage  debtjdue  the  estate,  did  not  become  pay- 
Matthews,  able  until  the  year  one  thousand  eight  hundred  and  thirty-six. 

The  answer  concluded'thus :  "  And  this  defendant  further  saith, 
"  that  in  the  uncertainty  whether  the  said  goods,  chatties  and 
M  credits  or  personal  estate  will  produce  as  much  as  the  amount 
"  estimated  as  aforesaid  and  inasmuch  as  the  said  estimated 
*'  amoimt  is  considerably  less  than  the  amount  of  the  said  debts 
4*  and  more  especially  as  there  may  be  debts  due  by  the  said 
"  James  Matthews,  deceased,  of  which  this  defendant  has  no 
"  knowledge,  the  partition  prayed  by  the  said  bill  ought  not  to 
be  made  or  decreed  without  making  provision  for  the  pay- 
ment of  any  debts  of  the  said  James  Matthews,  deceased, 
which  there  may  be  no  personal  assets  to  pay.  And  this  de- 
*  fendant  prays  the  benefit  of  the  said  objection  in  lik6  manner 
and  to  the  same  extent  as  though  he  had  pleaded  the  same 
and  insisted  On  the  insufficiency  of  the  personal  estate  of  the 
"  said  James  Matthews,  deceased,  for  the  payment  of  all  his 
■"  debts  in  that  mode  in  bar  of  the  said  complainant's  bill  and 
4<  that  he  may  be  protected  from  all  liability  and  responsibility 
M  in  the  premises  in  regard  of  the  said  debts." 

The  rights  of  the  infant  defendants  were  submitted  by  their 
guardian^  ad  litem. 

By  the  master's  report  (and  to  whom  the  cause  had  been 
referred  in  the  usual  manner)  it  appeared,  that  the  property  at 
Brooklyn  Would  require  to  be  sold,  but  the  New  York  estate, 
consisting  of  five  lot^f  ground  with  the  buildings  thereon,  and 
which  were  of '  nearly  equal  value*  could  be  partitioned ;  and 
that  upon  one  of  them  was  a  mortgage  of  five  thousand  dollars. 
The  master  reported  there  was  no  other  general  lien  upon  the 
property  nor  any  specific  one  upon  an  undivided  share. 

The  cause  was  now  brought  to  a  hearing  upon  bill,  answer 
and  master's  report. 

Edward  C.  Matthews,  the  complainant,  had  married  after 
the  filing  of  the  bill ;  and  an  objection  was  raised  on  account 
of  his  wife  not  having  been  made  a  party  to  the  suit 
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Mr*  William  S.  Sears,  appeared  for  the  complainant.  1833. 


Mr.  Charles  F.  Grim  for  the  defendants  John  R.  Matthews  Vm 

and  others.  Matthew*. 

The  Vice.Chancei.lor.  The  fact  of  the  complainant's  hav-  Juty,  1. 
ing  taken  a  wife  since  the  filing  of  the  bill,  has  been  admitted  ; 
and  an  objection  wag  urged  at  the  former  hearing,  that  she 
ought  to  have  been  made  a  party  before  any  decree  could  be 
had.  I  then  expressed  an  opinion,  which  I  have  since  found  no 
reason  to  alter :  that  the  wife  of  a  husband  tenant  in  common 
is  not  a  necessary  party  to  a  suit  for  partition.  If  an  actual 
partition  should  be  made,  her  right  of  dower  will  attach  to  the 
share  allotted  in  severalty  to  her  husband.  This  results  as  - 
a  matter  of  course,  without  any  decree  or  order  of  the  court ; 
and,  consequently,  without  her  being  before  the  court  as  a 
party. 

In  cases  were  the  husband  is  a  tenant  in  common  in  his  own  * 
right  and  a  sale,  instead  of  an  actual  partition,  becomes  neces- 
sary, it  is  immaterial  whether  the  wife  is  or  is  not  joined  in  the 
suit :  because,  a  decree  for  sale  and  conveyance  by  a  master 
will  not  bar  her  right  of  dower  in  her  husband's  share  of  the 
lands  in  the  event  of  her  surviving  him. 

There  is  nothing  in  the  statute  (regulating  proceedings  in 
partition)  expressly  declaring  a  divestment  of  the  dower  initiate  ' 

of  a  wife  of  a  joint  tenant  or  tenant  in  common  upon  a  sale  \ 
and  nothing,  so  materially  affecting  her  legal  rights,  ought  to 
be  taken  by  implication.  This  statute  provides  for  the  case  of 
any  tenant  in  dower  dr  by  the  courtesy  or  for  life  having  an 
existing  estate  in  the  whole  or  any  share  of  the  premises  at  the 
time  of  the  order  of  sale  ;  and  the  holder  or  owner  will  receive 
either  a  gross  sum  out  of  the  proceeds  in  lieu  of  it  or  the  ben- 
efit of  a  just  proportion  put  out  at  interest :  2.  JR.  S.  325.  §. 
50.  51.  52. 53.  54. 55.  But  this  provision  does  not  apply  to  femes 
covert  having  an  inchoate  right  of  dower ;  which  is  a  mere 
possibility  and  not  an  estate  within  the  contemplation  of  the 
statute.    It  is  true  the  61  §.  is  broad  in  its  terms  where  it  speak* 
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1833.  of  conveyances  being  a  bar  both  in  law  and  equity  against  all 
persons  "  interested"  in  the  premises  in  any  way  who  shall 
havte  been  named  as  parties  in  the  proceedings ;  but  still  this 
must  be  construed  with  reference  to  the  description  of  persons 

# 

and  the  nature  of  the  estates  or  interest  mentioned  in  the  pre- 
ceding sections — and  I  think  the  legislature  cou]d  not  have  in- 
tended, by  those  expressions,  to  bar  a  wife  of  her  right  to  dow- 
er in  the  lands  thus  sold,  although  her  husband  may  have 
caused  her  to  be  named  in  the  proceedings  with  him.  No  act 
of  his;  without  her  consent,  can  deprive  her  of  the  right  She 
may  forfeit  her  dower  by  adultery.  She  may  elect  to  take  a 
jointure  or  other  provision  by  will  in  lieu  of  it.  And  she  is 
at  liberty  to  unite  with  him  in  a  release  or  conveyance  which, 
if  duly  acknowledged,  will  pass  it  to  a  purchaser.  I  know  of 
no  other  means  by  which  she  can  bar  herself  or  be  debarred  of 
this  right. 

I  am  aware  of  expressions  used  by  Chancellor  Walworth  in  the 
case  of  Wilkinson  v.  Parish,  3.  Paige* s  C.  iJ.  653.  from  which 
an  inference  might  be  drawn,  that  it  is  only  necessary  the  wife 
should  be  a  party  to  a  suit  for  partition  in  order  to  bind  her  by 
the  decree  of  sale  and  pass  a  clear  title  to  the  purchaser.  I 
am,  nevertheless,  convinced  he  did  not  intend  so  to  decide  and 
that  his  observations  are  not  to  be  thus  understood.  His  atten- 
tion was  not  there  directed  to  this  point. 

The  only  safe  course,  in  my  opinion,  where  a  sale  in  parti- 
tion becomes  necessary,  is,  for  the  wife  to  unite  with  her  hus- 
band in  a  release  to  the  purchaser,  even  where  she  is  made  a 
party  to  the  suit ;  and  if  she  will  not  consent  to  execute  such 
release,  then  to  have  his  share  sold,  subject  to  the  contingency 
of  her  dower. 

The  next  point,  whether  a  deficiency  of  personal  estate  to 
pay  the  debts  of  the  ancestor  forms  any  objection  to  a  bill  for 
partition  between  the  heirs  at  law  of  the  real  estate  ?  and  if 
so,  to  what  extent  ?  is  also  deserving  of  serious  consideration. 

The  legal  remedy  of  creditors  against  the  heirs  at  law  of  the 
debtor,  whether  upon  simple  contract  or  specialty,  is  abolished 
by  the  Revised  Statutes.    They  can  only  be  prosecuted  joint- 
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ly  in  a  court  of  equity  :  2.  R.  S.  454.  §.  42  ;  and  even  the        1882. 
remedy  by  bill  in  this  court  cannot  be  pursued  until  after  the       ^^^y- 
expiration  of  three  years  from  the  time  of  granting  administra-  v- 

tion  upon  the  estate  of  the  debtor :  Ibr  109.  §,  53.  The  reason  matthsws. 
for  this  delay  or  suspension  is  this :  that  the  administrator  may 
proceed  in  the  mean  time  before  the  surrogate  and  obtain  au- 
thority to  mortgage  or  lease  the  lands  or,  if  necessary,  sell 
them  for  the  purpose  of  raising  money  to  pay  the  debts  which 
the  personal  estate  is  insufficient  to  discharge.  If  the  adminis- 
trator neglects  to  apply  to  the  surrogate  for  this  purpose,  any 
creditor  may  make  the  application  and  the  proceedings  will 
go  on  as  if  he  had.  Ample  directions  are  given  to  render  all 
this  effectual.  Lands  \vhich  descend  and  those  which  are  de- 
vised will  become,  in  this  way,  subjected  to  the  payment  of 
even  the  simple  contract  debts  of  the  ancestor  or  devisor.  It 
is  a  power  which  the  personal  representative  may  exercise 
over  the  real  estate  in  the  event  of  a  deficiency  of  personal 
assets  to  pay  the  debts ;  and  the  heir  or  devisee  takes  the 
lands  subject  to  such  power.  I  do  not  perceive  the  statute  has 
any  where  declared,  in  terms,  that  the  debts  become  a  lien 
upon  the  lands.  If  a  lien  in  law  existed  in  such  cases,  there 
would  be  no  difficulty  in  a  proceeding  by  partition,  because 
the  amount  of  it  would  be  ascertained  upon  the  usual  reference 
and  the  debts  be  paid  out  of  the  proceeds  of  sale.  Instead  of 
a  lien,  the  statute  in  relation  to  the  liability  of  heirs  and  devi- 
sees and  the  remedies  against  them,  seems  to  contemplate  a 
personal  liability  only  in  virtue  of  the  lands  descended  or  de- 
vised, subject  always  to  the  before  mentioned-  power  of  the 
administrator  or  executor ;  yet,  it  is  true,  such  personal  lia- 
bility is  not  to  be  enforced  unless  it  is  made  to  appear  that  the 
assets  which  have  come  to  the  hands  of  the  executor  or  admin- 
istrator are  insufficient  to  discharge  the  debts,  &c.  lb.  452.  § 
38,  33,  and  lb.  455.  §  56.  And  to  show  still  clearer,  that 
no  lien  exists  in  such  cases,  the  present  law,  like  the  former, 
speaks  of  an  alienation  by  the  heir  or  devisee  before  suit 
brought,  and,  in  reference  to  such  a  case,  declares  he  shall  be 
"  personally  liable"  for  the  value,  but,  if  aliened  in  good  faith, 
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1S6&       the  lands  are  not  to  be  liable  to  execution  'nor  affected  by  • 
■  s^v^..   decree   against  the  heir  or  devisee:  lb.  451,  456,  §  49,51,' 
Vm  and  61. 

natthbwsj       I  confess  there  appears  to  be  some  incongruity  in  these  sev- 
eral provisions  of  the  statutes  ;  and  if  they  were  to  be  follow- 
ed in  their  literal  import  and  to  have  effect  accordingly,  great 
injustice  would  sometimes  be  done  to  creditors.     In  the  first 
place,  their  remedy  against  heirs  and  devisees  personally  is 
suspended  for  a  given  time,  during  which  the  lands  can  only  be 
reached,  for  the  payment  of  debts,  through  a  surrogate's  order ; 
and,  frequently  there  will  and  necessarily  must  be  considerable 
delay  before  such  a  proceeding  can  be  commenced.    In  the 
second  ,place,  there  is  no  positive  restraint  upon  alienation  by 
the  heir  or  devisee  until  it  can  be  ascertained  whether  the 
lands  may  not  be  required  for  the  payment  of  debts.    There 
is  no  express  provision  about  it  in  the  statutes.    Ordinary 
debts  are  not  declared  to  be  a  charge  or  lien  upon  the  lands. 
The  heir  seems,  therefore,  at  liberty  to  sell  and  capable  of  giv- 
ing an  unincumbered  title  to  a  purchaser.     Should  he  effect  a 
sale,  receive  the  purchase  nloney,  and,  before  the  expiration  of 
the  three  years,  become  insolvent,  and  it  should  then  be  ascer- 
tained that  the  personal  estate  was  insufficient  to  pay  the  debts 
of  the  ancestor,  the  creditors  could  only  look  to  the  personal 
responsibility  of  an  insolvent  heir.    The  injustice  of  such  a  re- 
sult is  so  manifest,  that  I  think  the  legislature  could  not  have 
intended,  while  they  entirely  abolished  suits  at  law  against 
heirs  for  the  debts  of  their  ancestor  and  postponed  to  a  period 
of  at  least  three  years  the  substituted  remedy  by  a  bill  in  thitf 
court,  to  give  a  liberty  to  them,  in  the  mean  time,  to  make  an 
absolute  sale  and  conveyance  of  the  lands,  either  by  an  act  in 
pais  or  where  they  hold  in  common,  by  resorting  to  a  parti- 
tion and  sale  here  and. thus  deprive  the  creditors  of  their  only 
real  security.  .  On  the  contrary,  we  must  presume  the  legisla- 
ture supposed  they  were  effectually  guarding  creditors  against 
an  event,  which  might  be  so  injurious  to  them  by  subjecting 
the'realjestate,  in  the  manner  they  have  done,  to  the  juiisdic- 
ti0R  and  authority  of  surrogates  and  to  the  power  of  executors 


i 
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MATTHEWS 

V. 
XATTHSWS, 


*nd  administrators  ;  and  that  they  also  intended,  whenever  1883 
such  power  should  be  exercised  and  a  sale  become  necessary 
under  the  authority  of  the  surrogate,  to  make  it  overreach  and 
supersede  any  sale  made  or  procured  by  the  heir  or  devisee 
within  the  three  years ;  and  also  considered  such  sales  as  not 
made  in  good  faith  while  debts  of  the  ancestor  remained  and 
a  possibility  existed  of  a  deficiency  of  personal  assets. 

I  am  of  opinion  the  courts  are  bound  so  to  consider  this  pro* 
vision  of  the  statute.  It  will  prevent  a  mischief  which  might 
otherwise  ensue.  The  construction  which  I  have  here  propos- 
ed to  adopt,  is  the  only  one  to  render  the  present  law  consis- 
tent and  agreeable  to  the  intention  of  the  legislature.  Intention,' 
when  ascertained,  is  to  prevail :  Dwarris  on  Statutes,  690. 

Entertaining  these  views  of  the  law  and  considering  a  sale 
of  the  real  estate,  as  between  the  heirs,  to  be  premature  while 
the  personal  estate  appears  to  be  insufficient  for  the  debts,  I 
can  make  no  decree,  at  present,  for  such  a  purpose. 

This  court  ought  not  to  direct  or  sanction  a  sale,  unless  the 
parties,  supposing  them  competent  to  act  for  themselves,  would 
have  a  perfect  right  to  make  it.  It  has  been  said,  the  proceeds, 
upon  such  a  sale  as  Is  prayed  for,  might  be  brought  into  court 
and  be  here  distributed  amongst  the  creditors,  if  it  should  be 
found  necessary.  But,  in  answer  to  this  it  may  be  said,  thai 
it  is  not  the  business  of  a  court  of  equity  to  undertake  the  ad» 
ministration  of  estates  in  the  first  instance  or  to  take  the  a<J^ 
ministration  out  of  the  hands  of  persons  duly  appointed  and 
who  may  be  in  no  default.  I  shall  leave  the  parties  to  pursue 
some  other  proper  and  legal  course,  so  far  as  a  sale  is  con- 
cerned. 

In  regard  to  that  part  of  the  real  estate,  mentioned  in  the 
master's  report,  which  is  susceptible  of  actual  partition,  I  should 
see  no  objection  to  a  decree,  provided  it  would  be  effectual. 
The  mortgage  upon  one  of  the  lots  and  the  inability  of  the  ad- 
ministrator to  pay  it  off,  until  he  can  sell  some  of  the  real  es- 
tate at  Brooklyn  for  the  purpose  of  discharging  it  with  other 
debts,  would  render  the  decree  ineffectual.  The  complainants 
prjjl  find  it  advisable,  probably,  to  suspend  the  entry  of  any  de- 
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1832.  cree  until  the  administrator  can  determine  how  far  it  will  be 
necessary  for  him  to  proceed  before  the  surrogate  against  the 
real  estate  ;  and,  in  the  mean  time,  this  bill  can  be  retained, 
with  leave  to  the  complainant  to  move  at  a  time  when  if 
will  be  more  proper  to  make  a  decree  embracing  all  the  real 
estate  not  required  for  the  payment  of  debts. 


t>. 


Ferris  vs.  Brush  and  others. 


A  deed  of  a  married  woman  to  a  guardian  of  her  infant  husband,  is  looked 
upon  with  jealouiy,  and  the  court  will  require  a  personal  examination 
of  the  wife  to  know  if  it  be  done  without  coercion. 

A  general  guardian  appointed  in  a  surrogate's  court  cannot  Mceive  funis 
out  of  chancery  without  giving  security  in  the  latter  coarL 


Guardian. 


March.  12.        ^  CA8E  *n  F^tion.    The  property  had  been  sold  ;  and  the 

1638.       share  belonging  to  one  of  tjie  defendants,  a  married  woman, 

~~      ,  paid  into  court.    Her  husband  was  not  of  age  ;  but  she  was 

J^a  a  little  over  twenty-one.    A  general  guardian  of  the  husband, 

Wife's  deed,     upon  the  usual  security,  had  been  appointed  by  the  surrogate. 

The  wife  released  her  share  to  the  guardian  in  trust  for  the 

husband ;  but  for  no  money-consideration.    He  now  applied 

to  receive  it 

The  Vice-Chancellor.  It  is  undoubtedly  competent  for 
a  married  woman  to  make  a  deed  of  real  estate ;  and  the 
money  here  must  be  looked  upon  in  the  same  light :  for  it  is 
the  avails  of  real  estate.  But  a  court  of  equity  always  watches 
such  a  transaction  with  care  and  jealousy.  In  this  case 
the  wife  has  just  arrived  at  age ;  and  the  husband  is  still 
an  infant.  Here  she  parts  with  a  considerable  sum  of 
money ;  and  it  is  all  she  possessed.  I  do  not  mean  to  say  a  wife 
cannot  do  this ;  but  it  must  be,  in  every  way,  her  own  act  By 
the  English  practice,  the  wife  must  appear  before  the  court 
and,  apart  from  her  husband,  and  without  his  coercion,  require 
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and  authorize  it.  And  in  the  present  case,  before  I  make  any 
order,  I  think  it  my  duty  to  see  this  is  a  transaction  fair  and 
clear  of  coercion.  The  wife  must  appear  before  me  (and 
this  cap  be  done  at  chambers)  and  show  that  it  is  her  own  free 
and  voluntary  act  If  she  consents,  I  shall  make  an  order 
that  the  money  be  paid  over  to  the  guardian,  upon  his  giving 
security  in  this  court  as  every  guardian  does  who  applies  for 
the  proceeds  of  a  sale  of  his  ward's  real  estate  under  any  de- 
cree or  order.  I  cannot,  for  this  purpose,  recognize  his  bond 
given  to  the  surrogate. 
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TROTTSS 
BU1ICJ* 


Trotter  vs.  Buncs. 


Where  a  complainant  file*  a  judgment  creditor's  bill  and  charges  the  de- 
fendant "  has  "  property,  it  is  not  sufficient  for  the  latter  to  deny,  in 
general  terms,  that  he  has  any :  he  most  answer  as  to  whether  he  had 
property  at  the  time  the  bill  was  filed. 


This  cause  came  before  the  court  on  an  exception  to  the 
master's  report  allowing  an  exception  to  the  answer  of  the  de- 
fendant for  insufficiency. 

The  ground  of  exception  will  be  found  sufficiently  referred 
to  in  the  opinion  of  the  court. 


March  ^ 
1883. 


PUading* 
Exception* 
Answer*  _ 


Mr.  D.  Graham,  for  the  defendant  and  in  support  of  the  ex- 
ception to  the  report 

Mr.  O.  Qridley,  for  the  complainant 


Tub  Vice-Chancellor.    The  bill  charges  that  the  defen-     April  1. 
dant  "  has  "  property  liable  to  be  applied  to  the  complainant's 
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debt.  It  speaks  in  the  present  tense ;  and  the  reference  is,  to 
the  time  of  filing  the  bill.  A  particular  discovery  of  such  pro- 
perty is  prayed  ;  and  that  the  "  answer  and  disclosure,  am6ng 
"  other  things,  may  be,  with  express  reference  as  well  to  the 
"  time  of  filing  the  bill  as  to  his  answer  thereto."  The  defend- 
ant denies  that  he  "  has  any  "  property.  His  answer  would 
seem  to  be  full  and  positive  to  this  effect ;  but  he  has  not  dis- 
criminated as  to  time ;  and,  according  to  the  natural  import  of 
the  words,  it  has  reference  only  to  the  time  of  swearing  to  the 
answer,  which,  according  to  the  dates,  was  two  months  after 
the  bill  was  filed. 

TJie  exception  is  taken,  because  he  has  not  likewise  stated, 
whether  he  had  property  at  the  time  of  the  filing  of  the  billv 
This  is  allowed  by  the  master  ;  and  I  think  he  is  correct 
The  answer  may  be  true  and  yet  the  defendant  have  had  pro- 
perty when  the  bill  was  filed  and  the  injunction  served.  If  he 
had  not,  it  was  easy  for  him  to  have  said  so.  Defendants  are 
bound  in  these  cases  to  answer  as  to  property  at  the  time  of 
filing  the  bill. 

This  exception  to  the  master's  report  must  be  overruled, 
vrith  costs* 
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Mowatt  and  others  i*.  Graham  and  wife. 


XOWATT 

v.  . 

OUAHAlt. 


Where  a  wife's  property  is  involved  in  a  suit,  she  must  join  in  a  petition 
for  maintenance  pendente  lite;  and  it  must  not  only  appear  tofcbe  done 
with  her  consent,  but  also  clearly  show,  that  the  money  is  wanted  for 
maintenance.  Therefore,  where  a  petition  was  signed  by  the  solicitor 
of  the  husband  and  wife  and  sworn  to  by  the  husband  only  and  merely 
stated  "  a  necessary  occasion  "  for  the  allowance :  •  the  same  was 
deemed  insufficient* 


April  1, 

^his  bill  was  filed  against  Francis  Graham  and  wife,  by  the        *883' 

daughters  and  son-in-law  of  the  latter,  claiming  an  account  as  Maintenance. 

children  of  one  Grayson  an  intestate  who  had  been  the  first  ^^V  t*?nf9 

out  of  court  du» 

husband  of  Mrs*  Graham.    She  was  entitled  as  his  widow ;  ring  $uit. 
and  an  order  had  been  therefore  entered  allowing  the  defen-  ?5f"ai*  *!* 
dants  maintenance  out  of  money  in  court. 

This  order  had  not  been  acted  upon  for  some  time ;  and  a 
petition  was  now  presented,  on  behalf  of  the  defendants,  ask- 
ing for  a  continuance  of  the  maintenance.  Although  it  was 
made  out  in  the  name  of  the  two,  yet  it  was  merely  signed  by 
the  solicitor  for  the  defendants  and  sworn  to  by  Mr.  Graham 
alone.  It  recited,  that  the  petitioners  private  estate,  not  in- 
volved in  this  suit,  was  invested  in  various  landed  properties 
in  the  State  of  New  York  ;  and,  that  they  had  not  received  or 
applied  for  a  continuance  of  the  aforesaid  order  of  mainte- 
nance, but  that  they  now  had  necessary  occasion  for  the  same. 

Mr.  C.  &  Connor  moved  on  the  petition. 

Mr.  C.  G.  Troup,  opposed. 

Thb  Vicb-Chancellob.     I  cannot  make  an  order  upon  this      April  0. 
petition.    The  estate  out  of  which  the  advance  is  required,  is 
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the  wife's  property;  and  the  court  will  not  allow  the  husband 
to  have  it,  unless  she  unites  in  the  application  and  freely  con- 
sents. The  petition  must  be  looked  upon  as  Mr.  Graham's: 
for,  Mrs.  Graham  does  not  join  by  either  signature  or  oath. 

And  even  if  she  were  consenting,  still  there  would  be  a  diffi- 
culty. The  court  is  not  in  the  habit  of  advancing  money  out 
of  funds  in  court,  except  for  maintenance  and  support.  The 
petition  merely  states  "  a  necessary  occasion  "  for  the  allow- 
ance ;  and  what  that  may  amount  to,  does  not  appear.  A 
petition,  in  such  a  case,  must  clearly  show  the  grounds  of  re- 
quiring money  for  maintenance  and  support.  I  most  dismiss 
this  petition,  with  costs. 


In  the  matter  of  the  petition  of  Robert  Auvslet,  receiver,  dec. 


A  receirer,  in  bringing  suit,  is  not  to  employ  the  solicitor  or  counsel  ef 
any  of  the  parties  or  persons  interested  in  the  property. 


Receiver  bring* 
ing  action. 
Solicitor*   At. 
torney  and 
Counsel. 


Upon  an  application  of  the  receiver  (petitioner)  for  authority 
to  bring  an  action  in  relation  to  personal  property  :  Thb  Vice- 
Chancellor  directed  it  to  be  done ;  and  ordered,  that  the  re- 
ceiver should  be  at  liberty  to  employ  such  attorney  and  coun- 
sel as  he  might  think  proper:  other  than  the  attorney,  solicitor 
or  counsel  who  had  been  concerned  in  the  suit  wherein  the 
petitioner  was  appointed  and  other  than  the  attorney  or  coun- 
sel of  the  persons  holding  the  property  or  interested  therein. 


Mr.  H.  E.  Davies,  for  the  petitioner. 
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XjAIGHT 

Laioht  and  others  vs.  Pell  and  others.  Vm 

PELL. 


Where  a  memorandum,  not  authorized  by  the  master,  was  read  at  a  mas- 
ter's sale,  describing  the  dimensions  of  the  dwelling-houses  sold,  and 
,  which  turned  out  to  be  incorrect  by  several  feet,  the  sale  was  vacated. 


April  20. 
This  was  a  bill  of  foreclosure,  and  a  decree  was  had,  order-        1833* 
ing  two  lots  of  ground  with  the  buildings  thereon  to  be  sold  by  Master's  sale* 
a  master  in  the  usual  manner.     The  property  was  described  ^e9crtPt^^ 
,in his  advertisement  as  "lots  No.  164  and  163 — the  said  lots 
u  being  each  twenty-one  feet  in  breadth  in  front  and  rear  and 
11  eighty  feet  seven  inches  in  'depth  on  each  side,  be  the  same 
"  more  or  less."    This  advertisement  the  auctioneer  audibly 
read  at  the  time  and  place  of  sale  ;  and  also,  in  substance,  in- 
formed the  by-standers  he* held  in  his  hand  a  memorandum 
which  he  would  read,  although  (as  he  observed)  he  was  in- 
structed by  the  master  to  say  it  was  unofficial.    It  was  as  fol- 
lows: "House  first  to  be  sold,  No.  81,  the  house  nearest  the 
"  market     The  houses  are  of  brick  ;  three  stories  high — the 
"  the  first  story  finished  for  a  store  in  front  with  a  back  room. 
"  The  lots  are  twenty-two  by  eighty.     The  houses  twenty-two 
"  by  forty-two  or  forty -four.    About  three  thousand  dollars 
"  can  remain  on  each  house  at  six  per  cent,  payable  half  year- 
u  ly — first  of  May  and  November." 

The  property  was  sold;  the  deposit  monies  paid  ;  and  deeds  v 
tendered.  The  purchasers  objected  to  completing  their  pur- 
chases, because,  by  the  memorandum  the  houses  erected  upon 
the  lots  were  represented  as  containing  in  depth  forty-two  or 
forty-four  feet,  whereas,  by  a  measurement  since  made  by  the 
purchasers,  they  had  been  ascertained  to  contain  only  thirty- 
six  Jeet  in  depth. 

73 
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1832.  This  memorandum  had  been  read  at  the  sale  by  the  request 

^v-w  of  a  second  mortgagee  of  the  property. 

Vm  A  motion  was  made  for  an  order  requiring  the  purchasers  to 

fell.  complete  their  respective  purchases.               ' 

Mr.  6?.  G.  Van  Wagenen,  for  the  motion.  • 

Mr.  /.  Boyd,  for  opposing  purchasers. 


The  Vice-Chancelloh.  The  master's  advertisement  on- 
ly gave  the  dimensions  of  the  lots ;  and  the  purchasers  appear 
to  have  gathered  their  information  of  the  depth  of  the  houses 
from  the  memorandum,  which  ought  not  to  have  been  read  un- 
less it  was  strictly  correct.  The  general  observations  which 
fell  from  the  Chancellor  in  Veeder  v.  Fonda,  3.  Paige's  C.  R. 
97,  are  applicable  to  the  present  case.  He  has  rightly  said, 
that  a  fair  competition  at  master's  sales  is  encouraged,  while, 
at  the  same  time  purchasers,  should  understand  that  no  decep- 
tion willbc  permitted  to  be  practiced  upon  them ;  and,  in  a  con* 
tract  between  them  and  the  court,  they  will  not  be  compelled 
to  carry  it  into  effect  under  circumstances  where  it  would  not 
be  perfectly  just  and  conscientious  in  an  individual  to  insist 
upon  the  performance  of  it  against  the  purchaser. 

The  purchasers  have  been  misled ;  and  the  sales  must  be 
vacated  with  costs ;  which  can  be  paid  to  them  out  of  the 
money  arising  from  other  parts  of  the  mortgaged  premises 
sold. 
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Roosevelt,  surviving  executor  of  Duryee,  deceased,        eoosevelt 

v. 


vs. 


POST. 


Post  and  another,  executors  of  Bunce,  deceased,  and  Abeel 
and  another,  administrators  of  Garrit  A.  Abeel,  deceased. 


Customarymode  of  apportioning  wharfage  in  the  port  of  New  York  amongst 
joint  owners.    Note  (a)  p.  580. 

Where  one  is  enjoying  a  right  adversely  to  another,  but  the  latter  tacitly 
consents  and  acquiesces,  no  account  shall  be  had  beyond  the  time  of 
filing  the  bill.  This  rule  applies  whenever  there  has  been  a  mere  ad- 
verse possession  and  the  delay  in  asserting  the  right  and  calling  for  an 
account  is  attributable  to  the  complainant's  own  negligence  or  laches. 

Therefore,  where  the  defendants  were  suffered  to  take  the  whole  of  the 
wharfage  of  a  bulkhead  for  some  years, 'upon  the  supposition  of  its  be- 
longing to  them,  and  this  was  induced  by  long  acquiescence  or  remiss- 
ness on  the  part  of  the  complainant,  who  now,  for  the  first  time,  asserted 
and  proved  his  right :  Held,  that  he  was  entitled  to  an  account  only 
from  the  time  of  filing  his  bill. 

I£  however,  there  has  been  any  fraud  or  wilful  act  oa  the  part  of  a  party 
in  possession  or  he  be  confessedly  a  trustee,  guardian,  bailiff  or  agent, 
then  the  above  rule  does  not  apply. 


April  10. 
The  decretal  order  in  this  case  made  on  the  eleventh  day        1833. 

of  February  one  thousand  eight  hundred  and  thirty-three,  de-  Afanepostes- 
dared  the  right  of  the  complainant  to  participate  in  and  receive  sion* 
a  share  of  the  warfagc  of  a  certain  bulkhead  or  wharf  in  the 
city  of  New  York ;  and  directed  a  reference  to  a  master  in 
order  to  ascertain,  by  evidence,  the  customary  mode  of  appor- 
tioning wharfage  among  the  proprietors  of  such  property  and 
to  take  an  account  of  what  should  be  due  to  the  complainant 
from  the  defendants  or  any  of  them  for  his  proportion  of  the 
wharfage  which  had,  theretofore,  been  received  by  the  latter. 
All  further  directions  were  reserved  until  the  coming  in  of  the 
report. 
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1833.  The  master  pointed  out,  in  his  report,  the  customary  mode 

of  apportioning  wharfage,     (a) 

The  cause  now  Game  before  the  court  upon  the  report 


BOOSKVELT 
POST. 


Mr.  /.  /.  Rooservelt,  Jr.  appeared  for  the  complainant 
v  Mr.  D.  Lord,  Jr.  for  the  defendants. 

July  1.  The  Vice-Chancellor.     The  master  has  taken  an  account 

of  the  wharfage  receivedfrom  the  bulkhead  byfthe  several  de- 
fendants for  the  whole  period  of  possession  prior  to  the  filing 
of  the  complainant's  bill,  that  is  to  say,  from  the  year  one  thou- 
sand eight  hundred  and  eighteen  to  November  one  thousand 
eight  hundred  and  twenty-nine ;  with  the  amounts  received 
by  the  defendants  respectively ;  and  what  would  be  the  com- 
plainants proportion  thereof  and  the  sums  which  would  be  due 
from  the  defendants  to  make  up  such  proportion.  Upon  the 
supposition,  however,  of  the  complainant's  not  being  entitled 
to  an  account  of  the  same  for  this  length  of  time,  but 
only  for  six  years  prior  to  the  filing  of  the  bill,  the  master  has 
stated  what  would  be  the  complainant's  proportion  of  wharfage 
received  during  the  latter  period  and  the  sums  payable  by  the 
defendants  to  satisfy  the  same.     The  master  has  also  supposed 


Note  (a)  The  following  is  what  the  master  (D.  Codwise,  Esq.)  found 
in  relation  to  the  apportionment  of  wharfage :  "  I  have  ascertained  that  the 
••  customary  mode  of  apportioning  wharfage  among  the  proprietors  of  that 
•*  species  of  property  in  the  city  of  New  York  in  cases  where  several  dif- 
ferent persons  own  distinct  portions  of  a  bulkhead  or  wharf  built  in  front 
"  of  their  respective  lots  and  a  pier  is  built  out  in  the  river  at  their  com- 
"  mon  expense  covering  or  occupying  the  whole  or  part  of  the  front  of 
M  the  portion  of  such  bulkhead  belonging  to  one  of  the  proprietors,  is,  to 
<<  distribute  the  wharfage  arising  from  the  bulkhead  between  the  piers  to 
"  and  amongst  the  several  proprietors  rateably  according  to  the  breadth  of 
•'  their  respective  lots,  without  any  deduction  from  the  proportion  of  that 
"  proprietor  whose  portion  of  bulkhead  is  covered  and  occupied  in  whole 
"  or  in  part  by  such  pier,  for  the  proportion  so  covered  and  occupied." 
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the  question  was  left  open  for  him  to  determine  upon  evidence        1883. 

to  be  produced,  whether  the  complainant  was  entitled  to  any 

of  the  wharfage  received  anterior  to  the  filing  of  the  bill ;  and 

having  arrived  at  the  conclusion  of  his  being  entitled  to  an  ac-       post. 

count  only  from  the  filing  of  such  bill,  he  reports  that  nothing 

is  due  from  the  defendants  to  the  complainant. 

No  exception  is  taken  to  the  report,  so  far  as  it  ascertains 
the  customary  mode  of  apportioning  wharfage  or  gives  the 
rule  by  which  it  is  to  be  apportioned  in  this  case.  But  the 
complainant  objects  to  it,  because,  as  it  stands,  the  same  goes 
to  deprive  him  of  all  benefit  of  the  wharfage  received  an- 
tecedent to  the  commencement  of  the  suit.  He  claims  his 
share  and  an  account  from  the  year  one  thousand  eight  hun- 
dred and  eighteen,  when  his  right  first  accrued. 

The  principal  question,  therefore,  which  I  have  to  determine 
is,  as  to  the  period  from  which  the  account  ought  to  com- 
mence? 

This  point  was  not  passed  upon  at  the  time  the  decretal  or- 
der was  made.  Indeed,  the  cause,  as  then  submitted,  did  not 
distinctly  present  any  other  question  than  the  general  one  as 
to  the  right  of  the  complainant  to  participate  in  common  with 
the  defendants  in  the  wharfage  of  the  bulkhead. 

From  the  evidence  produced  before  the  master,-  he  reports 
these  facts  :  that  the  wharfage  was  collected  by  a  wharfinger, 
the  common  agent  of  the  parties,  and  paid  over  by  him  to  the 
defendants  in  certain  proportions  as  suggested  or  directed  by 
Mr.  Garret  B.  Abeel,  to  the  exclusion  of  the  complainant  and 
without  any  measures  being  taken  by  him  to  prevent  it ;  and 
that  the  latter  did  not  assert  any  right  during  the  whole  period 
or  mention  his  claiming  wharfage,  except  on  one  or  two  occa- 
sions, when  he  intimated  to  the  agent  that  he  considered  him- 
self entitled  to  a  proportion  of  it. 

And  by  his  laches  in  not  filing  a  bill  sooner,  the  master  de- 
cided the  complainant  had  waived  his  right  to  an  account  for 
the  antecedent  time. 

I  think  it  is  the  fair  inference,  from  the  facts  stated  by  the 
master,  that  for  the  period  of  about  twelve  years,  the  defen- 
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dant  David  Bunce,  that  the  complainant  should  recover 
against  the  said  David  Bunce  the  sum  of  ninety-one  dollars  and 
twelve  cents  (and  no  more)  for  his  damages  by  him  sustained 
by  reason  of  the  non-performance  of  the  promises  and  under- 
takings therein  set  forth ;  and  also  the  sum  of  eighteen  dollars 
and  eight  cents  for  his  costs  and  charges  by  him  laid  out  and 
expended  in  and  about  his  said  suit  in  that  behalf* 

Mr.  D.  Graham,  appeared' in  support  of  the  plea* 

Mr.  O.  Gridley,  for  the  complainant. 

The  Vice-chancellor.     This  plea  cannot  be  sustained. 
The  werds  "  exclusive  of  costs"  in  the  statute,  mean  the  costs 
of  the  suit  in  this  court.    When  the  costs  in  the  action  at  law 
are  joined  to  the  judgment,  they  become  a  part  of  the  debt  or 
demand.     They  accrue  to  the  plaintiff  by  virtue  of  the  judg- 
ment, in  consequence  of  the  defendant's  default  in  not  paying 
or  satisfying  the  original  demand.    Execution  issues  for  the 
whole  amount  adjudged  to  the  plaintiff;  and  if  he  is  obliged 
to  seek  the  aid  of  this  xsourt  the  amount  of  the  judgment  forms 
the  matter  in  dispute,  which,  as  well  as  the  property  of  the 
defendant,  must  exceed  one  hundred  dollars.   This  gives  juris- 
diction. 

I  think  the  legislature  could  not  have  intended  to  discrimi- 
nate between  the  original  debt  or  demand  and  the  costs  which 
are  consequent  upon  it.  The  Chancellor  must  have  consider- 
ed there  was  no  such  discriniination  when  he  made  the.  189th 
rule  of  the  court :  for,  it  requires  the  complainant  to  state 
true  sum  actually  and  equitably  due  on  the  judgment,  over 
and  above  all  claims  by  way  of  set  off,  and  does  not  compel 
him  to  say  it  is  to  be  exclusive  of  the  costs  of  the  judgment 
This  rule  appears  to  me  to  determine  the  construction  of  the 
statute. 

It  has  been  said  ia argument,  the  cases  referred  toby  Chan- 
cellor Kent,  in  Moore  v.  Lytile.  4.  J.  C.  R.  183.  and  in  Lord 
Bacon's  Order  {Beamed  Orders  p.  10.)  show,  that  the  original 
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amount  must  be  atlceast  ten  pounds,  exclusive  of  the  costs.  It 
is  true,  that  a  party  shall  not  be  heard  where  he  asks  to  be  re- 
lieved from  the  payment  of  a  demand  which  was  originally 
beneatji  the  dignity  of  the  court  and  which  his  own  default 
has  suffered  to  increase  by  costs  to  d  sum  sufficient  to  bring 
it  wilhin  the  pale  of  the  court :  Anonymous,  Mos.  47.  In  this 
case,  in  Moscly,  an  action  had  been  brought  for  five  pounds, 
which,  by  letting  judgment  go  by  default,  was  increased  to 
fifteen  pounds ;  and  the  defendant  then  filed  his  bill  and  moved 
for  an  injunction.  This  was  denied  by  the  master  of  the  rolls, 
because  the  sum  Was  originally  below  the  dignity  of  the  court 
although  by  the  neglect  or  mismanagement  of  the  party  it  had 
accumulated  to  a  sufficient  amount.  But  such  is  not  the  case 
here.  The  complainant  comes  to  enforce  a  demand  which 
has  increased — not  by  his  own  default — but  by  that  of  the 
defendant 

The  case  of  Gorden  v.  Ogden,  3.  Peters,  34,  has  been  men- 
tioned by  the  counsel  for  the  complainant.  But,  I  see  nothing 
in  it  which  directly  bears  upon  the  present  case.  It  is  true, 
the  question  of  jurisdiction  is  there  raised  ;  but  the  point  upon 
which  the  writ  of  error  was  dismissed  turned  upon  the  dif- 
ference of  practice  where  the  plaintiff  and  not  the  defendant 
brings  the  writ  of  error.  In  the  one  case,  the  amount  is  taken 
from  the  sum  in  the  declaration ;  and  in  the  other,  from  the 
face  of  the  judgment.  The  "  sum  in  controversy"  is  spoken 
of  in  the  case  of  Gorden  v.  Ogden,  but  it  is  not  analized  and 
explained. 

I  must  overrule  the  plea,  with  costs ;  and  the  defendant? 
Jiave  the  usual  time  to  answer. 
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Storms  vs.  Storms. 


Where  a  complainant  files  a  bill  in  this  court,  upon  a  judgment  recoteret 
on  a  bond  in  a  court  whose  ordinary  jurisdiction  is  limited  to  one  hun- 
dred dollars,  but  which  has  jurisdiction  upon  some  species  of  bonds  to  a 
greater  amount,  the  defendant  in  setting  up  a  plea  that  the  matter  of 
Much  judgment  was  coram  nonjudice  for  the  want  of  jurisdiction,  must 
show  affirmatively  on  the  face  of  the  plea,  that  it  was  not  a  bond  of  the 
latter  description,  otherwise  it  will  be  presumed,  and  that  the  court  had 

^jurisdiction* 


B883.  The  complainant  filed  a  judgment  creditor's  bill,  after  the 

PlmidiTur'  isturn  of  an  execution  unsatisfied.  He  had  recovered  one 
Sufficiency  of  hundred  and  thirteen  dollars  and  thirty-one  cents  debt  and 
*****  costs  on  a  bond  in  the  Marine  Court  of  the  city  of  New  York. 

The  defendant  pleaded,  that  by  the  statute  establishing  the 
marine  court,  it  had  jurisdiction  not  exceeding  one  hundred 
dollars ;  that  the  action  in  the  said  qourt  was  brought  to  re- 
cover one  hundred  and  six  dollars  and  ninety-three  cents  debt, 
upon  bond  in  the  penalty  of  two  hundred  dollars,  and  judg- 
ment rendered  for  one  hundred  and  six  dollars  and  ninety-three 
cents  debt  and  six  dollars  and  thirty-seven  cents  costs,  amount** 
ing  in  the  whole  to  one  hundred  and  thirteen  dollars  and  thirty 
cents,  and  which  was  the  same  judgment  set  forth  in  the  bill ; 
0         and  that  the  judgment  was  void  as  being  coram  non  judice. 

A  special  replication  had  been  put  in  to  this  plea,  which  al- 
leged-, that  the  bond  on  which  the  action  was  brought  was  a 
bond  taken  in  the  said  marine  court  as  security  upon  an  adjourn- 
ment ;  and,  by  a  provision  in  the  act,  the  court  had  cognizance 
i  to  any  amount  in  actions  brought  upon  such  bonds :  2.  Rev* 
Laws,  1813.  p.  398,  390.  §  148.. 

Upon  motion,  this  special  replication  had  been  ordered  to 
be  taken  off  the  files  of  the  'court  as  being  altogether  inadmis- 
sible :  for,  if  permitted  to  stand,  it  would  require  a  rejoinder 
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and  such  practice  must  soon  involve  the  court  of  chancery  in 
all  the  nicety  of  special  pleading  and  which  would  be  intoler- 
able. ' 

The  case  was  now  submitted  upon  the  plea. 


1888. 


Mr.  T.  i2.  Grttriy  for  the  defendant 


Mr.  O.  Gridley,  for  the  complainant 

The  Vice-Chanceilor.  The  question  here  involved  is, 
whether  this  plea  is  sufficient,  without  showing  that  the  bond 
on  which  the  judgment  was  recovered  was  not  a  bond  taken 
in  the  marine  court  ?  The  complainant  insists,  that  the  plea 
ought  to  contain  an  averment  to  this- effect,  for  otherwise,  the 
court  will  intend  it  was  a  bond  of  a  description  over  which 
the  court  had  jurisdiction — the  statute  having  provided  that 
actions  upon  bonds  taken  as  security  upon  adjournments  might 
be  brought  there.  On  the  other  hand,  the  defendant  contends 
the  bill  ought  to  show  affirmatively  that  the  bond  was  one  of 
this  description  or,  in  other  words,  that  the  court  had  jurisdic- 
tion and  were  authorized  to  take  cognizance  of  the  case. 

The  section  of  the  statute  authorizing  suits  upon  security 
bonds  taken  in  the  marine  court  to  be  brought  there,  what- 
ever may  be  the  amount*  does  certainly  create  an  exception 
to  the  general  provision  that  the  debt  or  demand  must  not  ex- 
ceed one  hundred  dollars.  And  the  question  is  a  mere  tech-, 
nical  one,  namely,  whether  the  complainant  should  bring  his 
case  within  the  exception,  by  expressly  alleging  or  charging  it 
in  the  bill  or  whether  the  defendant  should  show,  by  averment 
in  the  plea,  that  it  was  not  a  case  within  it  ? 

Ip.  order  to  render  the  pica  effectual,  it  must  state  all  that  is 
necessary  to  show  the  court  had  not  jurisdiction  and  could  not 
lawfully  take  cognizance  of  the  action  or  a  bond  to  such  an 
amount.  The  statute  regulating  this  marine  court  is  a  public 
one ;  and  I  am  bound  to  notice  it.  As  I  perceive  the  court 
may,  in  some  instances,  entertain  suits  on  bonds  to  an  amount 
exceeding  one  hundred  dollars,  and  even  without  reference  to 
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amount,  I  must  presume  this  was  one  of  the  kind,  until  the  con* 
trary  appears.   The  defendant,  consequently,  is  bound  to  make 

it  appear  to  be  otherwise  by  his  plea. 

The  object  of  a  pica  is  to  put  an  end  to  the  suit  upon  a  single 
point  presented  by  it.  This  plea  does  not  accomplish  such  an 
object:  for,  notwithstanding  it  may  be  true,  yet  the  judgment 
also  may  be  valid  and  such  as  the  court  was  competent  to 
render.  I  think  the  defendant  was  bound  to  go  further  and 
have  averred  that  the  bond  upon  which  the  judgment  had  been 
rendered  was  not  a  bond  taken  in  the  court  itself. 

The  plea  must  be  overruled,  with  costs  ;  and  the  defendant 
answer  in  twenty  days. 


Bowden  and  others  vs.  M'Leod  and  others. 


The  jurisdiction  which  chancery  has  over  trusts  may  be  exercised  ore? 
the  property  or  temporalities  of  religious  societies,  (whether  incorpor- 
ated or  not)  as  bsing  trust  property ;  and  equity  will  see  the  trusts 
faithfully  performed. 

Where  a  religious  society  is  formed  or  incorporated  and  a  place  of  wor- 
ship raised  for  the  purpose  of  inculcating  particular  doctrines  or  wor- 
ship, neither  the  officers  nor  a  part  of  the  congregation  can  set  up  ft 
new  faith  there.  This  can  only  be  done  with  the  consent  of  all  the 
members.  If  it  be  attempted  and  a  member  complain,  this  court  will 
examine  into  the  doctrines  and  restrain  the  new  faith  in  such  particular 
place.    This  does  not  act  as  a  check  upon  liberty  of  conscience:  for 

%  those  who  hold  different  principles  can  secede  and  form  a  new  congre- 
gation. 

W  hile  two  parties  in  a  congregation  were  trying  to  get  the  possession  of 
the  church  and  their  disputes  were  under  scrutiny  of  a  synod,  the  court 
directed  each  party  alternately  to  have  the  weekly  use  of  the  church* 


January  28, 
1833 

The  hill  in  this  cause  was  filed  by  the  complainants,  as  mem* 

Jurisdiction  o-  hers  of  the  consistory  of  the  reformed  presbyterian  congrega- 

^corpS^ons  ^on  worshipping  in  Chambers  Street  in  the  city  of  New  Yorkf 
and  $oeietie§.  ' 
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Against  the  defendants,  to  restrain  them  from  interfering  with 
the  funds  of  the  church  ot  inviting  or  permitting  a  minister  to 
occupy  the  pulpit  or  to  interfere  with  the  temporalities,  unless 
duly  accredited  by  the  Southern  Presbytery  under  the  direc- 
tion of  the  Eastern  Synod  and  from  using  the  church  to  the 
axelasion  of  the  complainants.  A  temporary  injunction  had 
been  granted ;  and  the  defendants  were  ordered  to  show  cause 
why  such  an  injunction  should  not  be  continued.  In  the 
mean  time,  an  attempt  was  made  by  the  defendants  to  install 
the  Reverend  John  N.  M'Leod  as  minister.  The  proceedings 
consequent  upon  this  were  incorporated  in  a  supplemental  bill. 
And  the  matter  now  came  before  the  court  upon  the  order  to, 
show  cause  and  on  other  matter. 

The  original  bill,  after  showing  that  the  complainants,  six  in 
number,  were  members  of  the  consistory  of  the  reformed  pres- 
byterian  church  in  Chambers  Street,  set  forth  that  about  twenty- 
eight  years  since  the  Reverend  Alexander  M'Leod  was  ordain- 
ed and  had  since  continued  to  be  the  pastor  of  the  said  church, 
and  the  congregation  owned  the  house  of  worship  and  real  es- 
tate connected  therewith,  which  was  estimated  at  twenty  thou- 
sand dollars.  The  bill  then  explained  the  nature  of  the  govern- 
ment and  the  discipline  of  the  church ;  and  charged  that,  not- 
withstanding the  doctrine  and  usages  of  the  said  church,  the 
said  Alexander  M'Leod  caused  the  church  in  Chambers  Street 
to  be  incorporated  by  an  act  of  the  legislature  of  the  State  of 
New-York  in  the  year  one  thousand  eight  hundred  and  twenty : 
and  the  same  was  procured  by  him  without  his  having  pre- 
viously, submitted  its  provisions,  objects  or  operations  either  to 
the  people  or  the  elders  and  deacons  of  the  church  in  their  con- 
sistorial  capacity  and  without  the  general  knowledge  of  the 
congregation.  By  this  act,  the  consistory  of  the  church,  that 
is  to  say,  the  minister,  ciders  and  deacons  were  constituted 
trustees  for  life.  It  then  stated,  that  in  the  course  of  last  year 
the  said  Alexander  M'Leod  became  indisposed  and  unable  to 
attend  to  the  duties  of  his  office ;  and  his  son,  the  Reverend 
John  N.  M'Leod,  was  engaged  to  supply  his  place — but,  while 
fio  engaged,  was  suspended  from  the  ministry  for  improper 
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1833.  conduct  by  a  sub-synod  of  the  reformed  presbyterian  church ; 
and  that,  notwithstanding  his  suspension,  he  returned  immedi- 
ately and  continued  to  occupy  and  would  still  do  so,  unless  re- 
m'leod.  strained  by  the  court.  The  bill  also  charged,  that  the  said  John 
N.  M'Leod  had  been  aided  in  this  course  of  conduct  by  the  other 
defendants,  being  a  majority  of  the  said  consistory,  who  had 
invited  him  to  occupy  the  pulpit  of  the  congregation  and  agreed 
to  pay  him  a  certain  salary  for  his  services — and  had  so  paid 
him  out  of  the  funds  of  the  congregation. 

Affidavits  were  put  in  on  the  part  of  the  defendants.  It  ap- 
peared by  them,  amongst  other  things,  that  the  church  could 
not  act  without  being  incorporated ;  and,  at  a  meeting  of  the 
consistory  court  at  which  three  of  the  complainants  were  pre- 
sent, a  resolution,  assented  to  by  them,  was  passed  to  procure 
an  act  of  incorporation*  That  every  method  was  used  to  make 
k  known  to  the  congregation  ;  and  application  was  afterwards 
made  to  the  chancellor  for  leave  to  mortgage  the  real  estate  of 
the  church,  which  was  granted ;  and  that  the  church  had  acted 
under  this  law  for  twelve  years. 

And  it  also  appeared,  that  in  the  month  of  April  one  thou- 
sand eight  hundred  and  thirty-two  the  eastern  sub-synod  con- 
vened ;  and  Mr.  John  N.  M'Leod  was  appointed  clerk.  At 
this  meeting  a  pastoral  letter  was  submitted  for  the  approba- 
tion of  the  sub-synod,  portions  of  which  were  expunged  by  a 
majority  of  thirteen  to  twelve.  The  minority  published  the 
original  draft.  In  November  last,  a  number  of  the  members 
of  this  sub-synod  assembled  for  the  purpose  of  passing  censure 
upon  those  who  published  the  draft.  Nine  ministers,  together 
with  a  large  number  of  lay  members,  protested  against  this 
meeting  as  irregular  and  as  having  been  called  contrary  to 
presbyterian  order.  The  remaining  members  organized  them- 
selves as  the  eastern  sub-synod  and  called  on  the  clerk,  Mr.  John 
IV.  M'Leod,  to  produce  the  documents.  He  refused,  considering 
the  meeting  irregular  ;  and  they  suspended  him.  According  to 
the  usage  and  discipline  of  the  church,  such  a  suspension  must  be 
caused  by  the  presbytery,  an  inferior  judicatory  of  the  church 
and  of  which  the  minister  might  be  a  member :  and  this  tribunal 
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alone  had  jurisdiction  in  such  a  case.    The  sub-synod  had  ofcly       188*. 
appellate  jurisdiction.  All  the  proceedings  of  this  sub-synod,    J^^L 
so  considered  illegal,  had  been  protested  against  and  appealed  Vm 

from  to  higher  judicatories  of  the  reformed  presby  terian  churchy      jc'leod 
%  who  were,  then  in  a  course  of  passing  upon  them. 

An  able  and  elaborate  argument  was  made  by  the  respective 
counsel. 

Mr.  David  Graham  f  and  Mr.  George  ^Griffin  for  the  complain 
nants, 

Mr.  Charles  C.  King  and  Mr  liugh  Maxwell  for  the  defen- 
dants. 

Tns  Vice-Chancellor.  Before  I  proceed  to  examine  the 
grounds  upon  which  the  injunction  is  asked  for  in  this  case,  I 
deem  it  necessary  to  state  how  far  the  court  of  chancery  can 
tak£  cognizance  of  a  case  relating  to  a  religious  corporate 
body,  and  to  show  upon  what  principles  and  to  what  end  its 
jurisdiction  can  be  invoked. 

The  reformed  presby  terian  church  or  congregationin  Cham- 
bers Street  is  a  corporate  body.  It  was  originally  founded 
for  religious  and  charitable  purposes ;  and  incorporated  by  a 
law  of  the  state.  The  property  or  temporalities  are  to  be 
managed  by. persons  constituting  the  consistory ;  who  are  al- 
so trustees.  Now,  over  them  and  the  property,  considering 
it  as  a  trust  estate,  this  court  has  jurisdiction.  It  will  inter- 
fere to  prevent  any  abuse  of  the  trust ;  can  compel  the  trustees, 
in  other  words,  the  consistory,  to  discharge  their  duties  fairly 
with  respect  to  the  property  ;  has  power  to  remove  them,  if 
found  necessary ;  will  preserve  the  temporalities  and  appro- 
priate them  to  the  original  object  of  the  institution— in  short, 
see  that  the  trusts  are  faithfully  performed  and  executed.  U 
is  to  this  end  the  power,  which  is  a  common  law  one  and  in- 
herent in  the  court,  is  used.  Besides  this,  it  has  powers  con- 
ferred by  statute  over  corporations  and  their  directors  and 
managers :  2.  22.  S.  462.  and  460  ;  but  those  statutory  pow- 
ers do  not  extend  to  religious  corporations. 
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•  Except  in  connection  with  the  property  and  temporalities 
of  a  religious  society,  whether  incorporated  or  not,  and  upon? 
the  principle  just  stated,  this  court  has  no  jurisdiction  and  can- 
not interfere.  It  has  nothing,  immediately,  to  do  with  their 
spiritual  concerns,  church  government,  discipline,  faith,  doc- 
trines pr  modes  of  worship.  These  are  matters  which  are  to 
be  left  to  the  regulation  of  their  own  peculiar  tribunals  and  the 
ecclesiastical  judicatories  of  each  church.  Nor  will  this  court 
interfere  to  restrain  the  free  exercise  of  religion  in  any  man 
according  to  the  dictates-of  his  own  conscience.  It  disclaims 
all  such  power  and  authority. 

And  yet,  it  must  be  admitted,  there  are  cases  in  which  thitf 
court  has  power  to  enquire  into  tenets  openly  and  publicly 
expressed  in  reference  to  the  place  in  which  they  are  promul- 
gated. The  task  may  be  a  difficult  and  painful  one;  but 
equity  can  do  this,  whenever  called  upon  (in  connection  with 
it)  to  execute  or  administer  a  trust  As,  for  instance,  where 
a  religious  society  is  formed,  a  place  of  worship  provided  and 
either  by  the  will  of  the  founder,  the  deed  of  trust  through 
which  the  title  is  held  or  by  the  charter  of  incorporation,  a 
particular  doctrine  is  to  be  preached  in  the  place  and  the  latter 
is  io  be  devoted  to  such  particular  doctrine  and  service,  h 
such  a  case,  it  is  not  in  the  power  of  the  trustees  of  the  con- 
gregation to  depart  from  what  is  thus  declared  to  be  the  ob- 
ject of  the  foundation  or  original  formation  of  the  institution 
and  teach  new  doctrines  and  set  up  a  new  mode  of  worship 
there.  At  least,  this  cannot  be  done  without  the  consent  of 
all  the  members  of  the  church  or  congregation,  because  it 
Would  be  an  infraction  of  the  will  of  the  founder,  be  contrary 
to  the  spirit  of  the  deed  or  act  of  incorporation  and  a  perver- 
sion of  the  original  object  and  design  of  its  institution.  Upon 
flie  complaint  of  any  party  aggrieved,  it  may  be  made  the  duty 
of  this  court  to  enquire  into  the  doctrines  taught :  with  a  view 
to  ascertain  whether  there  is  such  a  departure  and  to  restrain 
and  bring  them  back  to  the  original  principles  of  faith  and  doc- 
trine, if  they  will  continue  to  worship  in  that  [dace.  This  has 
been  repeatedly  done  by  the  court  of  chancery  in  England ; 
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see  Davis  v.  Jenkins,  3.  Ves.  &  B.  151 ;  Attorney  Gen.  v.  JPgdr-       1833. 
son,  3.  .Merit?.  353  ;  and  Foley  v.  TVonfner,  2.  Jiac.  4*  TF.  245. 

In  the  last  mentioned  case,  the  doctrines  which  originally,  by 
agreement  were  to  have  been  inculcated  were  not  adhered  toby 
all  the  congregation  ;  for  some  of  the  members  had  changed 
their  religious  opinion.  Lord  Eldon  acknowledged  the  diffi- 
culty of  acting  in  such  a  case :  yet  he  took  it  to  be  settled,  by 
a  case  in  the,house  of  lords  on  an  appeal  from  Scotland,  that 
the  chapel  or  place  of  worship  must  remain  devoted  to  the 
doctrines  originally  agreed  on.  It  is  to  be  observed,  there  is 
nothing  in  the  exercise  of  this  power  to  restrain  the  liberty  of 
conscience.  Those  who  change  their  opinions  can  secede  and 
form  a  new  congregation  or  society  and  worship  elsewhere  in 
the  way  which  may  best  comport  with  their  own  religious 
belief. 

Having  thus  explained  the  views  which  I  entertain  of  the 
jurisdiction  and  authority  of  this  court  in  relation  to  these  mat- 
ters, I  proceed  to  examine  the  grounds  on  which  it  is  sought 
to  bring  the  present  case  under  its  cognizance. 

The  first  ground  alleged  in  the  original  bill  is,  the  obtaining 
the  special  act  of  incorporation,  contrary  to  the  established 
doctrine  of  the  churcb.  Much  has  also  been  said  as  to  the  im- 
propriety of  the  manner  in  which  it  was  obtained.  This  ground 
entirely  fails  the  complainants.  It  is  shown  there  was  no  im- 
propriety in  it.  The  affidavits  expressly  aver  its  being 
procured  with  the  consent  of  the  elders  and  deacons  and  that 
the  complainants  themselves  were  instrumental  in  obtaining  the 
act  of  incorporation.  But,  even  were  it  otherwise,  still  this 
court  could  not  interfere.  It  was  an  act  of  the  legislature  ; 
granting  a  franchise  :  which  cannot  be  disturbed,  except  upon 
a  violation  of  its  terms.  If  it  has  been  impropeVly  obtained, 
the  remedy  must  be  found  elsewhere.  ^ 

The  next  ground  is,  that  the  Rev.  John  Pf .  M'Lepd  was  permit- 
ted to  officiate  as  minister  by  the  authority  of  the  defendants 
against  the  will  and  remonstrance  of  the  complainants.  It  is 
contended  that  he,  from  having  been  suspended  by  the  direc- 
tion of  the  eastern  synod,  could  not  lawfully  be  permitted  to 
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KixGsiiAND  vs.  Betts  and  others. 
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Whether  a  sum  directed  by  a  will  to  beTaised  out  of  the  rents  and  profit! 
of  real  estate  is  to  be  raised  by  annual  rents  and  profits  or  by  sale  or 
mortgage,  is  a  question  of  intention,  to  be  collected  from  the  context  of 
the  will  and  from  the  purposes  to  which  the  money  is  to  be  applied. 

Therefore,  where  a  testator  gave  to  his  wife  all  his  real  and  personal  es- 
tate, as  long  as  she  remained  his  widow,  for  the  faithful  bringing  up  and 
support  of  his  children ;  but,  in  case  of  her  marriage,  gave  her  £20  a 
year  for  life  in  lieu  of  her  dower, ;  and  gave  the  full  possession  of  the 
real  estate  to  his  son  in  fee  at  twenty-one,  but  subject  to  the  remarriage 

,  or  death  of  such  widow  and  also  to  legacies  of  five  hundred  dollars  each 
to  the  testator's  daughters  :   it  was  held,  that  maintenance  to  the 
children  must  come  out  of  the  annual  rents  and  profits  so  long  as  the 
widow  remained  unmarried ;  and  that  she  could  not  raise  the  mainte- 
nance by  sale  or  mortgage  of  the  fee.    And  also,  as  a  consequence,  that 
the  daughters  who  claimed  arrears  of  maintenance  were  not  entitled 
to  have  the  same  satisfied  out  of  a  sale. 


.  Thomas  Betts*  the  elder,  at  the  time  of  his  death,  was  seized 

1833. '      of  lands  and   other  real  estate   in   the  counties  of  Kings  and 

v^-v-^        Queens  ;  and  by  his  will,  dated  the  twentieth  day  of  February 

Wbnfe  of  in- one  th01183111^  eight  hundred  and  seventeen,  he  bequeathed  and 

tention.  devised  his  property  as  follows :  "  Iterr^     It  is  my  will  and  I 

"  do  give  and  bequeath  to  my  wife  Elizabeth,  all  my  estate, 
"  both  real  and  personal,  as  long  as  she  shall  remain  my  widow, 
"  for  the  faithful  bringing  up  and  support  of  my  children. 
"  But,  in  case  she  should  remarry,  then  I  give  and  bequeath  un- 
"  to  her  twenty  pounds  per  year  during  her  life,  in  lieu  of  her 
"  do^er  right,  to  be  paid  her  yearly  by  my  son  Thomas  out  of 
u  my  real  estate.  And  I  do  direct  my  executors  hereinafter 
"  namecKo  see  that  it  be  faithfully  performed.  Item.  It  is  my 
u  will  and  I  do  give  and  bequeath  unto  my  son  Thomas,  all  my 
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n  real  estate  lying  in  the  counties  of  Kings  and  Queens  what-       1831 
"  soever  and  wheresoever  it  may  be,  that  is,  to  have  it  in  fall  KI^£^W0 
**  possession  after  the  death  or  remarriage  of  my  wife  Eliza-  .       „# 
"  beth,  or  if  she  should  die  or  remarry,  then  when  he  shall  ar-      bstts. 
\*  rive  to  the  age  of  twenty-one  years  of  age  ;  and,  provided  he 
u  supports  and  brings  up  my  five  daughters  until  they  arrive 
"  to  the  age  of  twenty-one  years  to  him  and  his  heirs  and  as- 
"  signs  for  ever.    Provided  further,  that  my  son  Thomas  pays 
u  to  each  of  my  daughters,  namely,  Elizabeth,  Cornelia,  Nancy,  \ 

Susannah  and  Sally  each  five  hundred  dollars  out  of  my 
real  estate  as  they  respectively  arrive  to  the  age  of  twenty- 
one  years.    And  I  do  direct  my  executors  to  see  that  it  is        < 
faithfully  performed.    Item.    It  is  niy  will  and  I  do  direct 
"my  executors  and  my  son  Tfiomas  that,  notwithstanding 
"  my  gifts  and  bequests  of  my  real  estate,  my  brother  Richard 
"  Betts  shall  remain  and  live  on  the  old  farm  where  he  now 
"  lives  during  his  natural  life,  and  to  have  the  care  of  my 
u  mother  and  sisters  in  the  same  manner  as  they  now  live ;  but 
after  the  death  of  my  brother  Richard,  my  son  Thomas  to 
have  full  possession  of  the  farm." 
The  testator's  widow  Elizabeth  and  son  Thomas  joined  in 
mortgaging  whatever  right,  interest  and  estate  they  had  in  the 
lands  devised  by  virtue  of  the  will  to  the  complainants.    Out  of 
the  rponey  thus  raised,  the  legacies  to  two  of  the  daughters 
were  paid.    The  balance  of  it,  as  well  as  some  of  the  rents  (as 
•wilL  be  observed  in  the  opinion  of  the  court)  went'to  make 
permanent  improvements  upon  the  mortgaged  property.  They 
also  gave  three  subsequent  mortgages  to  the  defendant  John 
R.  SSncdikcr  ;  one  of  them  had  been  assigned  to  and  was  held 
by    the  defendants  George  Van  Nuyse  and  Jeromus  Van 
NiByse,  and  another  to  one  Deckir. 
T  he  complainant's  now  filed  their  bill  for  foreclosure  and  sale. 
Three  of  the  daughters  of  the  testator  were  parties  to  the 
suit,  by  reason  of  their  legacies  of  five  hundred  dollars  each, 
charged  on  the  real  estate  and  being  unpaid  when  the  bill  was 
put  on  file.    But  they  had  all  since  attained  full  age ;  and  the 
legacies  had  been  paid  out  of  the  proceeds  of  a  part  of  the  pro- 
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perty  known  as  the  Homestead  estate  sold  under  an  order  or 
decree  made  in  this  cause.  With  respect  to  the  legacies,  there- 
fore, no  question  existed  :  but,  these  daughters  claimed  to 
charge  the  real  estate  with  arrears  of  maintenance  which  they 
had  not  received  qut  of  the  estate  for  two,  three  or  four  years 
anterior  to  their  attaining  the  age  of  twenty-one  years  respec- 
tively. 

An  account  of  these  arrears ,had  been  taken  by  a  master; 
and  he  reported  the  same,  with  an  opinion,  that  the  mainte- 
nance for  the  daughters  during  their  minority,  as  well  as  the 
legacies,  was  a  charge  upon  the  real  estate,  and  also,  that  such 
arrears  were  entitled  to  priority  of  payment  as  between  them 
and  the  mortgagees.    Both  the  complainant  and  the  defen- 
dants excepted  to  this  part  of  the  master's  report ;  and  the 
daughters  also  excepted  to  it,  so  far  as  regarded  the  principal 
and  interest  reported  to  be  due  upon  one  of  the  mortgages 
given  to  Snediker,  being  a  mortgage  dated  the  nineteenth  day 
of  April  one  thoasand  eight  hundred  and  twenty -six  for  s\x 
hundred  dollars,  and  insisted  upon  the  same  not  being  a  valid 
or  subsisting  mortgage — at  any  rate,  nor  for  the  amount  which 
was  specified  on  the  face  of  it. 

The  questions  to  be  now  decided  by  the  court  were,  as  to 
the  priority  of  the  claim  for  maintenance ;  and,  the  validity  of 
the  last  mentioned  mortgage  held  by  Snediker. 


Mr.  R.  Bogardusy  for  the  complainant. 


Mr.  W,  S.  Johnson,  for  the  defendants. 


JulyS. 


The -Vice-Chancellor.  It  is  very  clear  that  the  whole  es- 
tate of  the  testator  Thomas  Betts,  the  elder,  is  devised,  in  the 
first  instance,  to  his  wife  Elizabeth  during  her  widowhood  for 
her  own  benefit  and,  in  trust,  for  the  education  and  mainte- 
nance of  her  children  during  their  minorities.  But  in  case  of 
hex  marriage  before  they  all  attain  the  age  of  twenty-one  years, 
the  trust  would  devolve  upon  Thomas  the  son — since,  in  such 
an  event,  his  estate  now  in  remainder  would  vest  in  possession; 
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and  in  that  case  also,  the  widow's  annuity  of  twenty  pounds  in       1888. 

lieu  of  dower  would  commence,  provided  she  elected  to  take 

It.    And  whether  the  mother  married  again  or  remained  a 

widow,  the  daughters,  as  they  respectively  arrived  at  the  age       betts< 

ef  twenty-one  were  each  to  receive  a  legacy  of  five  hundred 

dollars.    These  different  provisions,  namely,  maintenance  du-» 

ing  minority,  the  legacies  to  the  daughters  when  of  age,  and 

the  annuity  to  the  widow  in  the  event  of  her  marriage,  are 

so  many  distinct  charges  upon  and  to  be  satisfied  in  some  way 

out  of  the  real  estate.    Whenever  Thomas  shall  come  into 

possession,  by  the  determination  of  the  particular  estate,  he 

will  also  become  personally  responsible  in  law  for  the  payment 

of  these  demands. 

The  time  has  not  arrived  for  the  estate  to  vest  in  Thoma* 
in  possession.  The  particular  estate  devised  to  'his  mother 
has  not  expired.  Still,  there  is  no  doubt  of  the  daughter's 
rights  as  they  successively  come  of  age  to  have  satisfaction  of 
their  legacies  out  of  the  real  estate  r  and  this  too,  by  sale,  if 
necessary  :  Schermerhorn  v.  Schermerhorn,  6.  J.  O.  R.  70.  If 
a  sale  could  be  enforced,  then,  a  fortiori,  a  mortgage  for  the 
purpose  of  raising  the  money  would  have  been  justifiable  and 
proper.  This  consequence  results,  as  to  the  legacies  or  por- 
tions for  the  daughters,  from  the  will  expressly  directing  therrt 
to  be  paid  out  of  the  real  estate :  thereby  creating  a  charge  upon 
the  land  itself  and  not  restricting  its  operation  to  the  rents  or 
income.  There  is  a  manifest  distinction  here  between  the  ' 
charge  for  maintenance  during  minority  and  the  portions  to 
daughters  when  of  age.  Maintenance,  as  given  by  the  will, 
is  indefinite  as  to  amount  and  is  not  payable  at  any  fixed  and 
certain  periods,  but  is  to  go  on  accruing  as  long  as  the  chil- 
dren remain  under  age.  The  annual  rents,  profits  and  income 
of  the  estate  are  peculiarly  and  appropriately  the  source  from 
which  it  is  to  be  derived  and  to  which  it  ought  to  be  confined : 
unless  there  is  something  in  the  will  to  show  a  more  liberal  in- 
tention in  the  testator  than  the  income  could  afford.  Besides, 
maintenance  is  made  to  spring  froiu  the  trust  created,  in  the 
first  instance,  by  the  devise  of  the  whole  estate  to  the  mother 
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during  her  widowhood  ;  and  to  depend  upon  the  use  which 
she  could  lawfully  make  of  the  property  and  of  her  right  and 
control  over  it.  What  use  or  benefit  could  she  derive  from 
the  estate,  except  in  the  way  of  rents  or  income,  without  vio- 
lating her  trust  ?  A  sale  or  mortgage  by  her  of  such  estate  or 
interest  as  she  had  in  the  lands  for  her  own  exclusive  use  would 
have  been  a  violation ;  and,  if  made  to  raise  money  for  the 
purpose  of  defraying  the  expenses  of  her  children's  support,  it 
could  not  have  been  extended  to  the  fee  of  the  land.  But  she 
made*  no  such  sale  or  mortgage,  nor  does  it  appear  but  what 
the  rents  were  abundantly  sufficient  to  defray  such  expenses. 

The  right  of  the  children  to  maintenance  has  ceased  by  all 
of  them  having  arrived  at  age,  the  trust  is  4it  an  end,  although 
her  estate  continues  by  remaining  a  widow ;  and  whatever 
claims  these  three  daughters  may  have  on  the  score  of  mainte- 
nance withheld  for  three  or  four  years  of  their  minority,  it  ap- 
pears to  me  they  are  claims  which  must  be  made  against  her 
personally  for  income  received  and  not  applied  to  their  use,  Va 
breach  of  her  trust :  and  that  such  claims  cannot  now  be  al- 
lowed as  charges  upon  the  fee  of  the  lands  to  the  prejudice  of 
the  remainder  man  or  the  mortgage  creditors.    All  the  cases 
to  which  I  have  been  referred  of  trust  terms  for  raising  por- 
tions and  for  maintenance,  where  the  court  has  sanctioned  the 
giving  of  mortgages  or  the  sale  of  the  reversion  for  these  pur- 
poses, are  very  different  from  the  present.    Generally  and  al- 
most invariably  in  those  which  I  have  met  with,  the  mainte- 
nance directed  to  be  raised)  was  of  a  certain  and  specified 
amount  and  the  deed  or  will  creating  the  trust  authorized,  by 
express  words  or  by  necessary  implication,  the  raising  of  mon- 
ey by  sale  or  mortgage  of  the  reversionary  estate  :  Pierpont 
v.  Lord  Cheney,  1  P.  Wtns.  488  ;  RavenhUl  v.  Dunsey,  2  lb. 
180;  Hall  v.  Carter,  2  Atk.  354;  Allan  v.  Backliouse,  2  V. 
&  JB.  65 ;  and  Schermerhorn  v.  Schermerhorn',  before  cited. 

And  see  Evlyn  v.  Evlyn,  2  P.  Wms.  059,  where  the  court 
refused  to  raise  portions  for  daughters  (no  maintenance  being 
given)  by  a  mortgage  of  the  reversion.  But  the  case  of  Wil- 
ton  v.  Halliky,  1  R.  and  M.  590.  has  a  stronger  bearing,  by 
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analogy  to  the  present  one.  There  a  testator  directed  the  trus-  1833. 
tees  to  raise  by  and  out  of  tEe  rents  and  profits  of  his  real  es- 
tate, a  large  sum  atyd  apportion  it  between  different  legatees ; 
and  the  question  was,  whether  the  direction  to  raise  the  amount 
out  of  the  rents  and  profits  meant  the  annual  rents  and  profits 
or  extended  so  far  as  to  authorize  the  raising  of  the  money  by 
*ale  or  mortgage.  The  M.  R.  stated  this  to  be  a  mere  ques- 
tion of  intention,  to  be  collected  from  the  context  of  the  will  or 
from  the  purposes  to  which  the  money  was  to  be  applied.  If 
(he  observed)  those  purposes  require  the  immediate  payment 
of  the  money,  then,  it  must  be  intended  the  testator  could  not 
mean  satisfaction  by  annual  rents  and  profits,  but  by  sale  or 
mortgage.  By  this  rule  he  examined  the  case  ;  and  having 
ascertained  from  the  will  that  the  object  and  purposes  to  which 
the  money  was  to  be  applied  did  not  require  the  immediate  pay- 
ment of  the  whole  sum,  he  decreed  satisfaction  of  the  trust  out 
of  the  annual  rents  and  profits  and  not  by  sale  or  mortgage. 
The  like  mode  of  considering  the  subject  may  be  adopted  and 
the  same  rule,  with  great  propriety,  be  applied  to  this  case. 

I  am  of  opinion  the  maintenance  in  question  was  given  out 
of  the  annual  rents  and  profits  of  the  estate  devised  to  the 
mother,  so  long  as  she  remained  a  widow ;  and  that  the  charge 
for  maintenance  does  not  extend  beyond  the  trust  thereby 
created — until  the  estate  should  vest  in  possession  in  Thomas, 
during  the  minority  of  the  daughters.  Also,  that  the  mother, 
as  such  devisee  or  trustee,  was  not  authorized  to  break  in  upon 
the  capital  of  the  estate  for  the  purposes  of  maintenance,  by 
sale  or  mortgage  of  the  fee ;  and,  consequently,  that  the  ar- 
rears claimed  for  the  daughters  ought  not  to  be  satisfied  out  - 
of  the  sales  of  the  land. 

I  observe,  however,  from  the  master's  report,  that  from  No- 
vember one  thousand  eight  hundred  and  twenty  four,  when  the 
complainant's  mortgage  was  given,  to  the  month  of  November 
one  thousand  eight  hundred  and  twenty  eight,  the  complain- 
ant received  the  whole  of  the  rents,  and,  after  deducting  the 
interest  money  payable  to  him  and  the  expences  of  keeping 
the  buildings  insured,  paid  over  the  residue  thereof  to  the  wi- 
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1833.        dow,  Elizabeth  Betts.    Thus,  fc  considerable  portion  of  the  rents 
which  ought  to  have  been  applied  to  the  use  of  her  daughters* 
were,  during  this  space  of  time,  applied  to  the  keeping  down 
betts.       of  the  interest  upon  the  bond  and  mortgage  ;  and  as  the  money 
raised  by  this  mortgage  went  to  pay  two  of  the  'daughters 
legacies  which  were  chargeable  upon  and  payable  out  of  the 
capital  of  the  estate,  as  well  as  the  expense  of  erecting  new  or 
additional  buildings,  constituting  permanent  improvements,  the 
rents  or  income,  to  which   the  daughters  were  entitled,  ought 
not  to  have  been  thus  prejudicially  applied.    Neither,  on  the 
other  hand,  ought  they  to  derive  the  benefit  of  encreased  rents 
by  means  of  such  improvements,  without  allowing  interest  upon 
their  cost,  which,  amounting  to  three  thousand  dollars,  would 
make  this  interest  two  hundred  and  ten  dollars ;  while,  adding 
the  expense  of  insurance,  the  amount  is  nearly  two  hundred 
and  fifty  dollars  per  annum  ;  and  this  is  stated  to  be  about  the 
amount  of  encreagfe  in  the  annual  rent.    I  think,  therefore,  the 
interest  on  that  portion  of  the  mortgage  debt  and  the  addition- 
al rent  they  obtained  may  be  considered  as  balanced. 

With  respect  to  the  two  legacies,  amounting  to  one  thousand 
dollars,  paid  out  of  the  money  raised  on  mortgage,  the  interest 
on  which  ( being  seventy  dollars  a  year  )  has  been  taken  out 
of  the  rents  and  credited  on  the  complainant's  mortgage  :  I 
shall  direct  that  amount  to  be  allowed  and  repaid  for  the  bene- 
fit of  the  daughters  out  of  the  proceeds  of  the  sale  of  the  mort- 
gaged premises,  in  preference  to  the  claim  of  the  complainant 
and  the  other  mortgagees.  I  think  this  meets  the  justice  and 
equity  of  the  case  as  between  the  daughters  and  the  mort- 
gagees. 

Next^as  to  the  mortgage  of  Snediker,  dated  the  nineteenth 
day  of  April  one  thousand  eight  hundred  and  twenty  six,  for 
six  hundred  dollars,  (and  which  forms  the  subject  of  one  of 
the  exceptions).  The  consideration  for  this  mortgage  and  the 
circumstances  under  which  it  was  given  have  been  enquired 
into ;  and  the  facts  aresetforthinthemaster'sreport.  There  was, 
doubtless,  ample  inducement  for  making  the  agreement  with 
Snediker  ;  and  a  sufficient  consideration  in  it  for  this  mortgage, 
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although  such  consideration  appears,  to  a  certain  extent,  to 
have  failed  :  in  their  not  selling  the  property  as  contemplated. 
But  this  occurred  without  the  fault  of  Snediker ;  and  although 
he  was  never  required  to  give  up  the  posession  as  lessee,  yet 
he  was  always  ready  to  make  the  surrender  and  was  permit- 
ted to  hold  the  bond  and  mortgage  without  objection.  Even 
when  the  new  lease  wasgiven  for  one  year  and  accepted  by  him 
(instead  of  the-then  remaining  two  years  of  the  original  term) 
it  docs  not  appear  he  was  required  to  relinquish  the  bond  and 
mortgage  or  any  part  of  the  sum  thereby  secured  to  be  paid 
to  him.  What  the  agreement  embraced  or  .what  passed  between 
the  parties  at  the  time,  is  not  fully  or  clearly  explained.  Still* 
the  fact  of  the  bond  and  mortgage  being  suffered  to  remain  in 
his  hands  uncancelled  and  no  endorsement  of  payment  or  reduc- 
tion made  upon  them,  raises  a  strong  presumption  that  they  were 
to  stand  as  subsisting  securities  for  the  whole  amount.  At 
all  events,  it  rested  with  the  other  side  to  show  the  contrary : 
which  they  have  not  done.  No  fraud  or  concealment  is  prov- 
ed ;  and  upon  the  testimony  reported  by  the  master,!  do  not 
well  see  how  any  other  conclusion  can  be  formed.  >His  report, 
allowing  the  principal  and  interest  of  this  bond  and  mortgage, 
must  be  confirmed. 

The  parties  are  entitled  to  their  costs  of  this  suit,  in  the  order  < 
of  their  respective  priorities,  out  of  the  estate. 
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Noah  and  another  vs.  Webb  and  others. 


A  bond  or  agreement  which  creates  a  partial  or  particular  restraint  of 
trade  is  good,  if  founded  upon  an  adequate  consideration ;  and  a  specific 
performance  will  be  decreed. 

Where  N.  sells  out  a  newspaper  establishment  to  W.  and  T.  and  by  bond 
and  covenant  stipulates  not  to  set  up  another  paper  within  a  certain 
time  and  distance,  and  N.  afterwards  buys  T's.  moiety  and  becomes 
joint  proprietor  with  W. :  the  remedy  at  law  against  N.  upon  the  bond 
and  covenant  is  gone. 

Bonds  and  covenants  which  have  been  fairly  made  and  are  founded  upon 
sufficient  consideration,  but  have  become  defective  or  unavailable  at  law, 
will  be  sustained  in  equity. 

A  party  who  claims  to  have  a  bond  or  covenant  given  apt  ihonla  ckiriy 
show,  not  only  that  the  instrument  is  void  in  law  and  can  never  be  en- 
forced, but  also  that  in  equity  it  never  ought  to  be  made  use  of  or  en* 
foroed. 


April  22,  'fiie  motive  for  this  bill  was  to  have  a  bond  given  up,  which 
1833.  ^  was  alleged  had  become  inoperative. 
BondT*Cove*  On  the  twentieth  day  of  May  one  thousand  eight  hundred  and 
nan*.  Legal  twenty  nine,  the  complainant  Mordecai  M.  Noah  was  the  sole 
upon  a  valid  proprietor  of  a  newspaper  in  the  city  of  New  York  called  u  The 
bond.  Re«  New  York  Enquirer  ;"  and  on  the  same  day  he  sold  the  whole 
fyjfr  establishment  to  the  defendants,  James  Watson  Webb  and 

Daniel  E.  Tylee,  for  the  sum  of  thirty-five  thousand  dollars. 
The  object  of  the  purchase  was  to  unite  The  New  York  En- 
quirer with  "  The  Morning  Courier"  which  belonged  to  Mr. 
Webb,  and  so  as  to  have  one  paper  published  under  the  style 
of  "  The  Morning  Courier  and  New  York  Enquirer  ;w  and  of 
which  the  defendants  James  Watson  Webb  and  Daniel  E.  Ty- 
•  lee  were  to  be  joint  proprietors. 
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In  the  bill  of  sale  of  the  establishment  of  The  New  York  1832, 
Enquirer,  which  the  complainant  executed  to  these  defendants, 
the  following  covenants  on  the  part  of  the  complainant  Mor- 
decai  M.  Noah  were  contained  :  "  And  further,  that  I  the 
44  said  party  of  the  first  part  shall  not,  nor  will  I,  within 
"the  period  of  eight  years  next  following  the  date  hereof 
44  connect  myself  with  or  lend  my  name  to  or  directly  or  indi- 
"  rectly  write  (except  in  defence  of  myself,  if  attacked)  for 
44  any  newspaper  or  periodical  now  or  at  any  time  hereafter, 
41  within  the  said  period  of  eight  years,  to  be  published  or  estab- 
44  lished  in  the  city  of  New  York  or  in  the  city  of  Albany  or 
44  within  eighty  miles  of  the  said  city  of  New  York,  except  for 
44  the  Morning  Courier  and  New  York  Enquirer  as  now  pro- 
posed to  be  united,  without  the  consent  in  writing  of  the  said 
parties  of  the  second  part  their  executors,  administrators  or 
44  assigns.  And  further  that  I,  the  said  party  of  the  first  part,  • 
44  shall  and  will  endeavour,  in  good  faith,  to  sustain  and  increase 
44  the  pecuniary  prosperity  and  increased  circulation  of  the  pro- 
44  posed  newspaper  intended  to  be  conducted  by  the  said  par- 
"  ties  of  the  second  part  or  their  representatives  or  assigns 
44  under  the  name  of  The  Morning  Courier  and  New  York 
44  Enquirer  during  its  continuance  or  under  such  other  name 
44  as  the  said  parties  of  the  second  part  may  hereafter  see  fit 
44  to  adopt  for  said  paper." 

Simultaneously  with  the  bill  of  sale,  Mr.  Noah  and  his  co- 
complainant  Daniel  Jackson  executed  to  the  defendants  James 
Watson  Webb  and  Daniel  E.  Tylee,  as  joint  obligees,  a  bond 
in  the  penal  sum  of  twenty  thousand  dollars.  It  recited  the 
giving  of  the  bill  of  sale  and  the  covenant  against  Mr.  Noah's 
publishing  or  being  concerned  in  any  other  paper ;  and  the 
condition  of  it  was  an  echo  of  such  covenant. 

Messrs  Webb  and  Tylee  were  equal  and  joint  proprietors 
of  The  Morning  Courier,  and  New  York  Enquirer  until  the 
second  day  of  April  one  thousand  eight  hundred  and  thirty- 
one  ;  when  Mr.  Tylee  sold  out  his  moiety  to  Mr.  Noah  for  the 
sum  of  twenty  thousand  dollars  and  executed  a  bill  of  sale  to 
him  for  the  same.    Mr.  Noah  thereby  became  jointly  inter- 
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csted  with  Mr.  James  Watson  Webb,  in  the  place  of  Mr. 
Tylee,  in  every  part  of  this  last  mentioned  newspaper  esta- 
blishment ;  and  they  entered  into  an  agreement  as  to  the  mode 
of  conducting  the  concern  and  stipulated  to  participate  alike 
in  profits  and  bear  the  losses  equally.    . 

In  order  to~secure  fifteen  thousand  dollars  of  the  purchase 
money,  payable  by  instalments,  the  complainant  Noah  execut- 
ed to  the  defendant  Tylec  (at  the  time  the  latter  executed  the 
bill  of  sale  to  the  former)  a  bond,  with  a  mortgage  upon  the 
undivided  half  of  the  establishment.  This  bond  and  mortgage 
were  still  in  the  hands  of- Mr.  Tylee  and  in  full  force — some 
of  the  instalments  not  having  become  due. 

In  the  month  of  August  one  thousand  eight  hundred  and 
thirty-two  another  change  in  the  concern  took  place.    Mr. 
Noah  sold  out  and  conveyed  the  moiety  he  had  purchased  of 
Mr.  Tylee  to  Mr.  Webb,  who  thereby  became  the  sole  pro- 
prietor— subject  to  the  mortgage  held  by  Tylee. 

On  the  eighth  day  of*  December  in  the  same  year  James 
Watson  Webb  assigned  the  whole  establishment  of  The  Morn- 
ing Courier  and  New  York  Enquirer  to  Daniel  E.  Tylee  and 
Stephen  H.  Webb,  in  trust  for  the  benefit  of  creditors.  The 
mortgage  debt  to  Mr.  Tylee  was  recognized'  in  the  assignment 
as  one  which  was  to  be  paid  out  of  the  property :  but  all  his 
rights  were  expressly  reserved  to  him. 

The  covenant  on  the  part  of  Mr.  Noah  to  refrain  for  eight 
years  from  connecting  himself  with  a  newspaper  as  aforesaid 
and  his  bond  in  relation  to  the  same  had  never  become  forfeit- 
ed. But  Jthe  complainantMordecai  M.  Noah  was  desirous  of 
resuming  his  editorial  labours  and  of  establishing  a  public  jour- 
nal in  the  city  of  New  York.  He  claimed  a  right  to  do  so, 
although  the'eight  years  had  not  elapsed. 

The  object  of  the  bill  filed  in  this  suit  was  not  to  obtain  re- 
lief from  a  breach'or  forfeiture  alreadv  incurred,  but  to  com- 
pel  a  surrender  and  cancellation  of  the  bond  and  covenant,  in 
order  that  no  question  of  breach  or  forfeiture  might  afterwards 
arise.  The  complainants  were^apprehensive  that  attempts 
might  be  made  to  enforce  it ;  and  so  long  as  it  remained  an- 
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cancelled,  they  alleged  it  to  be  injurious  to  their  crfedit  and  a  1888. 
source  of  inconvenience  and  anxiety  to  the  surety.  It  pro- 
ceeded mainly  upon  the  ground?  of  the  bond's  having  ceased  to 
be  of  any  avail  to  the  defendants  and  that  it  was  no  longer  of 
any  binding  force  upon  the  complainants  as  obligors :  because  of 
the  subsequent  changes  which  had  taken  place  in  the  owner- 
ship of  the  newspaper  to  which  it  related  and  more  especially 
since  Mr.  Noah  was  admitted  a  co-proprietor  with  one^of  the 
obligees  under  a  purchase  from  the  other.  The  bill  alleged, 
that  it  was  merely  through  inadvertence  the  bond  was  not 
cancelled  at  the  time  of  Mr.  Noah's  joint  ownership  with  Mr. 
Webb ;  and  that  the  surety  had  not  required  it,  because  he 
considered  it  was  virtually  at  an  end,  and  supposed  no  attempt 
would  be  made  to  put  it  in  force. 

The  answer  of  the  defendants  Stephen  H.  Webb  and  Daniel. 
£.  Tylee  did  not  admit  any  rights  in  the  complainants  to  have 
the  bond  cancelled ;  and  denied  that  it  would  have  been  given 
up  if  the  same  had  been  applied  for  while  Mr.  Noah  was  the 
part  owner.  The  assignees  insisted  upon  holding  the  bond, 
with  the  bsnefit  of  the  restraint  which  it  imposed,  inasmuch  as 
it  constituted  a  part  of  the  good  will  belonging  to  the  establish- 
ment, which  had  been  considered  as  matter  of  sale  and  assign- 
ment, and  because  of  its  enhancing,  in  some  measure,  the  value 
of  such  good  will.  And  these  defendants  insisted,  that  the 
establishment  would  be  injured,  if  the  defendant,  Mordecai 
M.  INoah,  were  allowed  to  set  up  or  4dit  another  paper  within 
the  prescribed  limits.  The  assignees,  moreover,  submitted 
themselves  to  the  discretion  of  the  court. 

The  defendant  James  Watson  Webb,  in  his  answer,  said 
that*  so  far  as  he  had  any  right,  he  consented  to  Mr.  Noah's 
beiiig  released  from  the  bond  and  covenant :  although  he  did 
not  admit  his  right  to  claim  such  release  or  pretend  that  he 
(the  defendant  answering)  had  any  authority  to  give  such 
consent. 

< 

Mr.  R.  Sedgwick,  for  the  complainants. 
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18S8.  Mr.  C.  Edteards,  for  the  defendants  Stephen  H.  Webb  and 

Daniel  E.  Tylee. 

The  defendant  James  Watson  Webb  in  person. 

Jf«y  6.  %■  Thb  Vice-chancellor.  The  power  of  this  court  to  com- 
pel bonds  and  other  instruments  in  the  nature  of  securities  to 
be  given  up  and  cancelled  is  not  to  be  disputed.  And  in  the 
exercise  of  this  power,  so  far  as  tfye  point  of  jurisdiction  is  con- 
cerned, it  matters  not  whether  such  instrument  could  or  could 
not  be  enforced  at  law,  nor  whether  it  is  void  upon  its  face  or 
shown  to  be  void  by  evidence  aliunde.  Still,  the  power  will 
not  be  exercised  in  every  case  of  the  kind.  It  pests  in  sound 
discretion.  Before  a  bill  for  cancelling  an  instrument  in  such 
cases  will  be  sustained,  the  filing  of  it  must  appetfr,  from  the 
particular  facts  and  circumstances  of  the  case,  to  have  been 
expedient  and  proper.  The  case  of  Hamilton  v.  Cumming*, 
1J.C.R.  517.  contains  a  clear  exposition  of  the  principles  Vjy 
which  this  court  is  governed  on  the  subject. 

•  The  questions  which  seem  iiaturally  to  present  themselves 

in  the  present  case  are  these  :  1.  Is  this  bond  void  upon  the  face 
of  it  as  being  against  public  policy  ?  2.  Is  it  a  bond  which  has 
ceased  to  be  of  any  force  or  obligation  by  events  occurring 
subsequent  to  its  execution  ?  And,  if  either  of  these  questions 
should  be  determined  in  the  affirmative,  then,  3.  Is  there 
enough  to  warrant  the  relief  which  the  bill  seeks  to  obtain  t 
I.  The  first  question  has  been  raised  in  argument  But  the 
bill  does  not  attempt  to  claim  relief  upon  the  ground  of  the 
bonds  beifag  originally  void.  I  shall,  nevertheless,  proceed  to 
examine  it  very  briefly. 

It  is  undoubtedly  the  policy  of  the  law  not  to  permit  persons 
to  be  placed  under  general  restraints  of  trade,  even  by  their 
own  acts  or  agreements,  although  the  same  may  be  founded 
upon  a  valuable  consideration.  Still,  an  agrqgment  which  ere* 
ates  only  a  partial  or  particular  -restraint,  is  valid,  if  entered 
into  upon  a  good  and  adequate  consideration.  The  law  on 
this  subject,  as  applicable  to  all  cases  of  restraint,  whether 
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arising  from  grant,  custom,  bye  law  or  the  acts  or  agreement  of 
parties,  was  very  clearly  stated  by  Chief  Justice  Parker,  (after- 
wards Lord  Chancellor  Macclesfield)  in  Mitchell  v.  Reynolds,  in 
B.  R.  I  P.  W.  181.  He  there  held,  that  a  bond  conditioned 
not  to  exercise  a  certain  trade  within  a  particular  parish  dur- 
ing the  term  of  five  years  was  good :  it  appearing  by  the 
recital  in  the  bond,  that  the  obligor  had  assigned  to  the  obligee 
a  lease  of  the  premises  where  the  obligor  had  previously  car- 
ried on  the  business,  which  he  stipulated  not  to  follow  in  the 
same  parish  ^within  a  given  time.  Here  was  a  sufficient  con- 
sideration to  support  the  bond ;  and  the  restraint  was  a  limi- 
ted one. 

In  Davis  v.  Mason,  5  T.  R.  118.  Lord  Kcnyon  considered 
the  above  case  as  settling  the  law  ;  and  applied  the  same  prin- 
ciple to  a  bond  given  by  one  surgeon  to  another,  who,  in  con- 
sideration of  being  taken  into  business  with  the  obligee  as  an 
assistant,  bound  himself  not  to  exercise  his  professional  skill 
and  business  on  his  own  account  within  the  distance  of  ten 
miles  for  the  space  of  fourteen  years.  And  this  bond  was  al- 
so held  to  be  a  valid  one. 

The  case  of  Cfiessman  v.  Nainby,  2  Stra.  739.  S.  Cl  Bro* 
P.  C.  (Toml.  cd.)  234,  is  to  the  same  effect.  There,  a  judgment 
of  the  common  pleas  in  favor  of  the  validity  of  a  similar  bond 
was  a  ffirmed  by  the  king's  bench  as  well  as  in  parliament. 

The  court  of  chancery,  acting  upon  the  same  principles,, 
gives  effect  to  agreements  in  restraint  of  a  particular  trade  or 
business,  where  the  same  are  founded  upon  a  sufficient  consid- 
eration ;  and  a  specific  performance  will  be  decreed :  Bryson. 
v.  Whitehead,  1  Sim.  $  S.  74. 

This  court  also  protects  purchasers  of  the  •goodwill  of  a 
trade  who  have  paid  a  valuable  consideration  for  it  against 
any  interference  of  the  vendor  which  may  be  contrary  to  good 
faith  and  the  honest  understanding  of  the  parties,  although 
there  may  be  no  bond  or  covenant  to  restrain  them :  Harri- 
son v.  Gardner,  2  Madd.  198  ;  Shackle  v.  Baker,  14.  Ves.  488 ; 
and  Cruiwell  v.  Lye,  17.  lb.  336. 

The  present  case  seems  to4be  very  analogous  to  several  of 
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1833.  those  which  I  have  referred  to ;  and,  upon  the  same  principles 
it  is  manifest  the  bond  in  question  was  not  void  in  its  incep- 
tion. It  docs  not  profess  to  restrain  Mr.  Noah  generally  from 
establishing  another  newspaper  nor  entirely  from  exercising 
his  editorial  talents.  It  only  restrains  him  for  a  limited  time 
and  within  a  certain  space  ;  and  the  consideration  is  to  be 
found  in  the  price  given  for  the  purchase  of  the  newspaper 
and  the  good  will  of  the  establishment  which  evidently  form- 
ed part  of  the  contract  and  passed  to  the  purchasers.)  The 
price  which  was  paid  must  be  deemed  to  have  been  an  ade- 
quate consideration  for  the  whole  until  the  contrary  appears, 
I  have  no  doubt  upon  this  part  of  the  case. 

2.     The  next  question  depends  upon  the  effect  which  Mr* 
Noah's  repurchase  had  upon  the  bond  and  covenant.     Upon 
its  taking  place,  he  entered  into  the  possession  as  joint  owner 
with  Mr.  Webb  ;  and  became  vested  with  all  the  rights  of  Mr. 
Tylee  in  every  thing  relating  to  the  concern.     The  obligor 
thus  succeeded  to  the  rights  of  one  of  two  joint  obWgeea  iu  the 
subject  matter  of  the  bond.     Ispeak  now  of  the  legal  opera- 
tion of  the  bill  of  sale,  laying  out  of  view  the  mortgage  given 
at  the  same  time  to  secure  the  greater  part  of  the  purchase 
money.     The  latter  circumstance,  I  apprehend,  may  make 
an  essential  difference  in  the  view  of  a  court  of  equity.     Cob- 
sidering,  then,  Mr.  Noah  as  the  legal  owner  of  a  moiety  in  the 
place  of  Mr.  Tylee,  and  in  possession  of  all  his  rights  and  in- 
terests, it  is  very  clear  the  effect  of  it  defeats  altogether  any 
remedy  at  law,  upon  the  covenant  or  bond,  for  any  breach 
subsequently  committed.     No  action  could  be  brought  upgn 
either  of  those  instruments,   except  in  the  joint  names  of  the 
persons  to  whom  they  were  given,  so  long  as  they  should  live. 
If  the  covenant  were  now  broken  or  the  condition  of  the  bond 
no  longer  observed,  and  an  action  were  brought,  it  would  be 
,  liable  to  the  objection  that  the  obligees  had  no  longer  a  joint 
interest :  one  of  them  having  long  before  parted  with  his  owner- 
ship in  the  subject  matter  and  not  being  damnified  by  any  acts 
which  might  be  deemed  a  violation  of  the  terms  of  those  in- 
struments.   And  should  it  be  shown,  for  the  purpose  of  obvi- 
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ating  this  objection,  that  the  action  was  brought  by  or  in 
behalf  of  an  assignee  or  assignees  (and  admitting  that  courts 
of  law  do  protect  the  rights  of  assignees  of  choses  in  ac- 
tion and  permit  actions  to  be  prosecuted  for  their  benefit,)  yet, 
any  such  assignee  of  this  bond  or  covenant,  in  tracing  his  title, 
would  be  obliged  to  show  it  came  through  Mr.  Noah  himself* 
at  least  as]  to  a  moiety  of  which  he  was  once  the  owner,  and 
that  too  of  a  covenant  made  bv  himself  and  of  a  lend  in  which 
he  was  the  principal  obligor.  When  these  facts  v*re  made 
to  appear,  there  would  be  an  end  to  the  action.  And  when 
once  the  right  of  action  upon  the  bond  and  covenant  was  sus- 
pended or  gone,  it  would  be  gone  for  ever. 

While  Mr.  Webb  and  Mr.  Noah  were  joint  proprietors,  no 
such  action  could  have  been  sustained  :  because  the  former  could 
not  have  sued  in  his  own  name  aldnc  for  the  injury  done  to  him 
individually.  There  could  have  been  no  such  severance  of 
the  remedy.  The  contract  was  to  two  jointly.  A  suit  in  the 
names  of  both  would,  in  effect,  have  been  a  suit  as  respects 
one  party  in  interest  against  himself:  an  anomaly,  indeedt 
an  absurdity  which  the  law  cannot  tolerate. 

Here,  then,  was  a  complete  suspension  and,  I  may  say,  an 
extinguishment  of  the  right  of  action  at  law :  for  it  was  not  re- 
vived by  Mr.  Noah's  selling  out  and  Mr.  Webb  becoming  the 
sole  proprietor,  although  the  bond  remained  uncancelled.  A 
new  obligation  should  have  been  required  and  given,  in  order 
to  have  preserved  a  legal  remedy  to  the  latter,  provided  tho 
restraint  was  intended  to  be  continued :  and  as  Mr.  Webb  did 
not  take  this  precaution,  and  as  the  present  assignees,  under  the 
assignment  from  him,  have  no  other  rights  or  greater  pow- 
ers than  he  possessed,  they  cannot,  by  any  possibility,  resort 
to  a  legal  remedy,  should  Mr.  Noah  now  throw  off  the  re- 
straint and  entirely  disregard  his  previous  stipulations. 

There  are  other  views  which  might  be  presented  upon  the 
principle  of  a  class  of  cases  where  suits  have  been  brought 
upon  bonds  of  indemnity  given  to  partners  and  a  change  of 
the  parties  in  interest  has  taken  place- before  forfeiture  or 
breach  an^l  where  the  question  has  arisen,  how  far  the  bond 
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was  available  in  favor  of  the  new  or  succeeding  pasties :  See 
3  Wils.  530';  1  T.  R.  287,  291 ;  12  East.  400.  But  it  is  un- 
necessary for  me  to  examine  the  doctrine  in  those  cases.  The 
present  appears  to  mo  very  distinguishable,  on  the  ground  of  Mr. 
Noah's  becoming,  as  it  were,,  a  substituted  obligee  of  the  bond. 
This  circumstance  appears  to  create  an  insurmountable  obsta- 
cle to  the  prosecution  of  any  action  at  law ;  and  so  far  the 
bond  has  become  unavailing. 

3.     But  another  important  question   remains;   ought  the 
court    therefore  to  interfere  and  decree  a  surrender  of  the 

bond  ? 

There  are  many  cases  in  the  books  to  show,  that  although  the 
obligation  and  penalty  are  gone  and  the  legal  remedy  is  lost, 
yet,  so  far  from  ordering  the  bond  to  be  given  up,  the  condition 
of  it  will  be  regarded  in  the  light  of  an  agreement  and  its  per- 
formance  enforced.  An  examination  of  a  few  of  the  cases  will 
sufficiently  elucidate  the  principle  upon  which  this  court  pro- 
ceeds. 

The  case  of  Acton  v.  Pierce,2  Vera.  480.  S.  C.  Prec.  in  Ck. 
237,  may  be  regarded  as  the  leading  one.     The  bill  was  filed 
by  the  widow  of  John  Acton  against  his  heir  and  mortgagee 
to  have  the  benefit  of  a  bond  out  of  his  real  estate.     This  bond 
had  been  executed  to  her  previous  to  and  in  contemplation  of 
her  marriage  whh  ^John  Acton  ;  the  condition  of  which  was  to 
leave  her  one  thousand  dollars  if  she  survived  him.     Her  claim 
was  placed  upon  the  ground  that,  although  the  bond  was  re- 
leased or  extinguished  at  law  by  the  intermarriage,  yet  it  sub- 
sisted not  only  as  an  agreement  but  as  a  specialty  in  equity 
and  bound  the  real  assets  of  the  obligor.    And  it  was  so  de- 
creed by  Lord  Keeper  Wright.     The  same  bond  had  shortly 
before  come  in  question  in  the  court  of  king's  bench,  in  an 
action  against  the  widow  as  administratrix  of  her  deceased 
husband,  where  she  set  up  the  right  of  retainer  as  a  creditor 
by  virtue  of  the  bond  ;  and  the  question- was,  whether  it  was 
not  discharged  by  intermarriage  of  the  obligor  and  obligee  1 
The  judges  differed  i«  opinion.    Hott,  C.  /.  appears  to  have 
considered  the  bond  extinguished ;  but  the  other  two  judges 
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field  the  contrary,  saying,  that  as  nothing  was  to  be  performed 
during  the  coverture  and  as  the  bond  could  not  be  forfeited  so 
as  to  give  a  right  of  action  until  after  tho  husband's  death,  the 
marriage  was  only  a  suspension  and  not  an  extinguishment  of 
the  debt.  They  took  the  distinction,  (and  which  is  clearly  re- 
cognized  in  other  cases)  between  a  present  contract  creating 
an  immediate  liability  and  indebtedness  or  a  duty  which  might 
accrue  during  the  coverture  and  one  entirely  executory,  in- 
tended to  securo  a  debt  or  duty  to  accrue  after  the  death  of 
the  husband.  The  first  are  discharged  and  extinguished  by  the 
•marriage ;  while  the  latter  are  not :  Gage  v.*  Acton,  1  Lord 
Raym,  5J6  ;  1  Comyn.  R.  67  ;  1  Salk.  325. 

Whatever  differences  may  have  existed  in  the  minds  of  those 
judges  as  to  the  effect  of  a  marriage  upon  that  species  of  bond 
and  however  well  settled  the  law  may  have  since  become  on 
the  subject  by  the  unanimous  opinion  of  the  court  in  Melbourne 
T.  Ewart,  5  T.  jR.  381,  it  can  make  no  difference  in  the  princi- 
ple upon  which  a  court  of  chancery  acts.  This  may  be  gath- 
ered from  Acton  v.  Pierce :  for  there  (as  particularly  reported 
in  Tree,  in  Ch.)  it  is  evident  the  decision  proceeded  upon  the 
assumption,  at  least,  that  the  effect  of  the  marriage  was  to  take 
away  the  remedy  at  law,  since  it  was  urged  on  the  part  of  the 
heir  that  by  the  marriage  the  bond  became  void  at  law,  and  on 
the  other,  that  although  by  the  marriage  it  lost  Its  force  in 
•point  of  law,  yet,  in  equity,,  it  would  have  the  same  power  as 
before  and  bind  the  husband  and  it  was  to  be  considered  in 
■equity  not  only  as  an  agreement  in  writing  but  as  a  bond  which 
'was  binding  upon  the  heir.  And  the  Lord  keeper  was  of  the 
latter  opinion. 

The  case  of  Cannel  v.  Buckles,  2  P.  W.  242,  before  Lord, 
Macclesfield  about  twenty  years  afterwards,  was,  to  the  same  ef- 
fect.   A  feme  sole  had  given  a  bond  in  two  hundred  pounds  to 
lier  intended  husband,  with  a  condition,  in  case  the  marriage 
took  place,  that  she  would  convey  all  her  lands  to  the  husband 
-and  his  heirs.     They  married.     The  wife  and  her  issue  died ; 
And  so  did  the  husband  afterwards.    A  bill  was  then  brought 
fey  the  heir  of  the  husband  against  the  heir  of  the  wife  to  have 
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the  lands  conveyed  ;  and  although  the  bond  was  admitted  to 
be  void  in  law  upon  the  notion  of  the  husband  and  wife  being 
one  person  and  he  could  never  have  sued  her  at  law,  yet  the 
bond  was  held  to  be  sufficicat  evidence  of  the  agreement  in 
equity  and  the  marriage  a  valuable  consideration  to  support  it 
A  specific  performance  was  decreed. 

There  are  numerous  other  cases  growing  out  of  covenants 
and  agreements  entered  into  between  husband  and  wife,  with- 
out the  intervention  of  trustees,  where,  although  void  in  law 
or  such  as  courts  of  law  cannot  recognize,  the  court  of  chan- 
cery has  interposed  its  authority  to  enforce  performance.  In- 
stances of  this  sort  are  to  be  found  in  Haymer  v,  Haymer,  2 
Vent.  343  ;  Pur  son  v.  Fenton,  1  Vera.  .408  ;  and  Harvey  v. 
Harvey,  1  P.  W.  125.  But  I  have  not  met  with  any  case 
where  this  court  has  refused  to  interfere  and  decree  perform- 
ance ;  or  where  it  has  directed  a  bond  or  covenant  to  be  giv- 
en up,  if  the  same  has  been  fairly  entered  into  and  upon  a  suf- 
ficient consideration. 

There  is  another  class  of  cases  to  which  I  would  refer ; 
where  bonds  or  covenants  which  have  become  defective  or 
void  in  law  are  aided  in  equity.  Thus,  a  bond  given  by  two, 
binding  themselves  jointly  and  not  severally.  One  dies ;  and 
the  surviving  obligor  afterwards  becomes  bankrupt  Here, 
because  the  parties  were  not  bound  severally  as  well  as  joint- 
ly, there  is  no  legal  remedy  against  the  representatives  of  the 
deceased  obligor.  The  liability  as  to  him  ceased  at  his  death, 
and  the  whole  debt  then  devolved  upon  the  survivor.  And 
yet,  as  the  money  for  which  the  bond  was  given  had  been 
borrowed  by  both  of  the  obligors,  equity  holds  them  not  only 
jointly  but  severally  liable  and  considered  they  meant  to  be 
thus  bound ;  and,  upon  a  bill  filed  by  the  obligee  against  the 
representatives  of  the  deceased  obligor  to  have  satisfaction  oat 
of  his  estate  equity  will  grant  relief  accordingly :  Bishop  v. 
Church,  2  Ves.Sen'r.  100,371. 

The  ground  on  which  the  court  assumes  to  act  in  such  cases 
is,  that  of  mistake  in  drawing  the  bond  in  this  form  ;  and  will, 
therefore,  consider  a  joint  bond  given  for  a  debt  which  was 
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Contracted  by  two,  a  joint  and  several  one  :  Thomas  v,  JFra- 
ser,  3  Ves.  899.  But  if  there  is  no  ground  to  infer  mistake  in 
the  instrument,  as,  if  one  party  is  only  a  surety  for  the  other 
in  a  bond  or  covenant  for  indemnity,  the  same  will  not  be  con- 
sidered As  joint  and  several,  unless  it  be  so  expressed.  The 
extent  of  it  will  be  measured  by  the  words  which  are  used : 
Sumner  v.  Powell,  2  Meriv.  30 ;  affirmed,  1  Turn,  $  R.  30. 

In  Bishop  v.  Churchy  ante,  Lord  Hardwicke,  at  page  373,  re- 
fers to  Acton  v.  Peirce  and  some  other  cases  :  and  approves  of 
the  reason  the  court  has  gone  upon,  namely,  that  although  the 
obligation  and  penalty  of  the  bond  may  be  gone  at  law,  yet 
the  condition  is  considered  an  agreement  which  is  liable  to  be 
enforced  in  equity. 

It  is  unnecessary  for  me  to  go  further  into  the  examination 
of  cases  on  this  subject.  Those  already  adduced  are  suffi- 
cient to  show,  that  the  habit  of  this  court  is  not  to  cancel  bonds 
or  other  instruments  because  they  have  no  validity  as  matters 
of  legal  obligation  or  cognizance.  On  the  contrary,  it  is  an 
essential  part  of  equity  jurisdiction,  and  which  this  court  is  con- 
stantly in  the  practice  of  exercising,  to  treat  suph  instruments  as 
agreements  and  lend  its  aid  in  enforcing  them  as  such,  wherev- 
er they  appear  to  be  fair  in  all  respects  and  founded  upon  a 
sufficient  consideration.  Instances,  however,  may  occur  in 
which  the  court  may  be  called  upon  to  exert  its  authority  in 
an  opposite  direction  and  order  instruments  of  this  kind  to  be 
given  up  and  cancelled.  But,  the  justice,  propriety  or  neces- 
sity for  the  measure  must  be  very  apparent.  The  party 
claiming  it  should  show  clearly  and  beyond  all  reasonable 
doubt  not  only  that  the  instrument  is  void  in  law  and  can  never 
be  enforced  there,  but  that  in  equity  also  it  never  ought  to  be 
enforced  or  attempted  to  be  made" use  of  for  any  purpose 
against  him.  These,  I  am  satisfied,  arc  the  only  safe  rules  for 
the  government  of  this  court  in  the  exercise  of  this  very  im- 
portant part  of  its  jurisdiction. 

The  case  before  me  is  not  brought  within  them :  for,  al- 
though no  action  at  law  can,  in  my  opinion,  be  sustained  upon 
either  the  bond  or  the  covenant  for  any  thing  Mr.  Noah  may 
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1883fc  choose  to  do,  still,  I  am  by  no  means  certain  an  application  to 
this  court  would  not  be  sustained  in  behalf  of  the  assignees  to 
compel  him  individually  to  observe  the  condition  of  his  bond 
and  the  terms  of  his  covenant  and  restrain  him  from  doing  any 
act  in  violation  of  them.  The  assignment  from  James  Watson 
Webb  to  the  defendants  Stephen  H.  Webb  and  Daniel  E. 
„  Tylee  is  very  broad  and  comprehensive.  It  appears  to  have 
been  intended  to  pass  every  thing  constituting  the  newspaper 
establishment  as  well  as  any  collateral  and  incidental  rights 
which  Mr.  Webb  might  have  had. 

There  is  one  other  consideration  which  I  cannot  but  think 
must  in  equity  have  some  weight  and  influence  in  this  view  of 
the  subject.     I  refer  to    the  mortgage  to  Mr.   Tylee;  and 
which  he  still  holds  unsatisfied.     It  appears  to  me,  a  strong 
equity  arises  as  between  him  and  Mr.  Noah,  to  the  effect  that 
nothing  should  be  done  by  the  latter  to  lessen  in  any  way  the 
value  of  the  security,  which  there  is  reason  to  infer  was  ac- 
cepted upon  the  faith  of  the  restriction  Mr.  Noah  was  then  un- 
der and  which  it  may  be  supposed  was  intended  to  remain 
binding  upon  him  until,  at  least,  the  mortgage  was  discharged. 
As  mortgagee,  for  the  purchase  money,  by  a  mortgage  given 
at  the  same  time  with  the  bill  of  sale,  he  may  be  considered 
as  retaining  an  equitable  ownership  in  the  establishment  *  How 
far  these  circumstances  may  be  important  upon  an  application 
for  any  injunction  hereafter,  if  one  should  be  made,  I  will  not 
now  determine.    It  is  sufficient  for  me  here  to  say,  they  have 
entered  intp  the  consideration  of  the  case  ;  and  for  the  reasons 
I  have  attempted  to  assign,  I  nm  satisfied  there  is  not  enough 
to  warrant  me  in  granting  the  relief  which  is  prayed  for  in  the 
present  bill. 

The  assignees  ask,  by  their  answer,  for  an  injunction  in  tips 
suit  to  restrain  Mr.  Noah  from  setting  up  or  publishing  any 
other  newspaper  pursuant  to  his  bond  and  covenant  I  shall 
not,  however,  undertake  so  to  interfere  upon  the  present  plead* 
ings.    All  I  can  do  is  to  dismiss  this  bill,  with  costs. 
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One  defendant  cannot  enter  a  rule  to  produce  witnesses  until  the  cause  is 
in  as  forward  a  state  as  to  the  other  defendants.  If  the  complainant 
greatly  delays  urging  on  the  other  defendants,  the  one  who  stands  ready 
to  enter  Bach  rale  may  move  to  have  the  bill  dismissed  as  to  him  for 
want  of  prosecution. 


The  sworn  bill  in  this  cause  was  filed  in  the  month  of  Janu-      April  25. 
ary  one  thousand  eight  hundred  and  thirty  two.    .  Minott  Mit-        *JS 
chell  was  a  defendant ;  and  he  put  in  his  answer  in  the  month  Pran4'"-. 
of  February  following.  The  other  defendants  had  not  answ  or-  f/rwitnfvrol 
ed.     Cross  motions  were  now  made  :  the  complainant sabkii -j;  *f  ^;/,/t« 
leave  to  amend  ;  and  the  defendant  Mitchell  moving  that  the  bill 
should  be  dismissed  for  want  of  prosecution.    He  had  entered 
a  rule  for  production  of  witnesses  and  afterwards  filedan  o  rd  r 
closing  the  proofs,  although  the  notice  of  the  order  he  thus  en- 
tered was  faulty,  in  not  being  filled  up  as  to  date.,  solicitor  or 
signature.     The  complainants  in  their  application  to  amend 
had  not  brought  themselves  within  the  rules  laid  down  in  Whiir 
marsh  v.  Campbell  and  Rogers  v.  Rogers — as  will  he  seen  in 
.the  opinion  of  the  court.    The  point  of  practice  upon  the  ap- 
plication to  dismiss  the  bill  is  the  only  one  intended  to  be  par- 
ticularly noticed. 

MJ.  W*N.  Dyckman,  Jr.  for  the  complainants. 

Mr.  W.  Silliman^  for  the  defendant  Mitchell 
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iiirty-one.  The  other  judgment,  in  the  same  pourt,  was  docfc- 
etted  on  the  ninth  day  of  March  one  thousand  eight  hundred 
and  thirty-one  against  the  same  party  at  the  suit  of  Samuel 
Kip  the  younger. 

The  master  reported  that  the  judgment  in  favor  of  Mr.  Fish 
qeaaed  to  be  a  lien  upon  the  equity  of  redemption  mentioned 
in  the  pleadings  on  the  ninth  day  of  June  one  thousand  eight  . 
hundred  and  thirty  as  against  incumbrances  subsequent  thereto ; 
and  that  the  judgment  recovered  by  Samuel  Kip  the  young- 
er  had  preference  and  priority  over  the  one  obtained  by  Fish. 

This  point  now  cume  before  the  court  on  exception  to  the 
teport, 

Mr.  P.  A.  Jay,  for  the  exceptant.  Fish. 

Mr.  D*  S,  Jones,  in  favor  of  the  other  judgment 

May  18.  The  Vice-Chancellor.     The  case  of  Ex  parte  Peru  Iron 

Company  ,  7  Cowen,  540,  settles  this  question.  The  observa- 
tions there  made  by  Chief  Justice  Savage  at  page  553  are  to 
be  taken  as  more  than  a  mere  dictum.  I  have  had  a  conver- 
sation with  the  Chief  Justice ;  and  I  find  the  court  intended  to 
decide,  that  a  revival  of  a  judgment  by  scire  facias  creates 
^  '  no  new  lien.  The  effect  of  it  is  merely  to  make  the  issuing  of 
an  execution  regular ;  and  not  to  extend  or  change  the  nature 
of  the  lien  as  to  the  judgment  itself.  A  plaintiff  must  take  care , 
to  sell  the  lands  of  the  defendant  before  the  expiration  of  the 
ten  years,  in  order  to  avoid  the  danger  of  other  incumbrances 
intervening :  or  if  he  wishes  to  continue  a  lian  without  a  sale, 
then  he  must  have  a  fresh  judgment  docketted  before  other 
creditors  come  in  and  obtain  judgments.  Little  v.  Harvey, 
9  Wend.  157. 

In  this  case,  the  judgment  obtained  by  Mr.  Fish  has  lost  its 
preference  over  the  Kip  judgment,  notwithstanding  the  revival 
by  scire  facias. 
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AT.  IN.  CO* 

The  Atlantic  Insurance  Company  vs.  Storrow  and  another.  * 

storrow* 


Underwriters  are  entitled  to  all  remedies  which  the  assured  ;had  against 
the  master  and  owner ;  and  the  assured  cannot  transfer  them  to  the 

latter  so  as  to  defeat  such  remedies. 

•  *■ 

And  where  a  judgment  was  had  against  underwriters  upon  a  total  loss, 
and  the  assured  received  the  amount  from  the  owner  and  assigned  the 
policy  and  gave  up  the  bill  of  lading  to  the  latter,  it  was  held,  that 
the  underwriters  should  be  credited  on  the  judgment  the  amount  for 
which  the  master  or  owner  was  liable. 


In  the  month  of  February  one  thousand  eight  hundred  and 
thirty-one  the  defendant  Thomas  W.  Storrow  shipped  a  box  of 
specie  on  board  one  of  the  Havre  packets  at  New  York.    He  jj^S^writa'M 
took  from  the  master  a  bill  of  lading,  in  the  usual  form,  condi-  right  to  the 
tioned  for  the  safe  delivery  of  the  specie  at  Havre.     He  also  JJ^i.1*01^ 
effected  an  insurance  upon  it  with  the  complainants.     Two 
days  afterwards,  while  the  ship  was  lying  at  the  wharf  and 
before  her  departure  on  the  voyage,  the  box  of  specie  was 
stolen  and  never  recovered. 

The  assured,  Storrow,  abandoned  the  property  to  the  com- 
plainapts  ;  and  claimed  payment  for  a  total  loss.  They  re- 
fused ;  and  an  action  was  commenced  against  them  upon  the 
policy  in  the  superior  court  of  the  city  of  New  York. 
During  the  pendency  of  the  action  or  before  it  was  commenced! 
for  the  time  did  not  distinctly  appear,  the  ship  owners  paid 
Storrow  the  amount  of  the  loss  ;  and  he  assigned  the  policy  and 
all  claim  thereon  to  the  other  defendant  John  T.  Boyd,  for  the 
benefit  of  the  ship  owners.  The  bill  of  lading  was  also  given 
op  to  Boyd.  The  action  was  then  continued  (in  the  name  of 
Storrow)  for  the  benefit  of  the  ship  owners ;  and  a  judgment  was 
gendered  thereon  against  the  present  complainants.    The  IatT 
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AT.  IN.  CO. 
STOKROW. 


ter  immediately  gave  written  notice  of  their  readiness  to'pay  (he 
amount  of  the  judgment,  provided  the  bill  of  lading  was  assign- 
ed to  them,  with  the  remedy  upon  it  unimpaired  against  the 
ship  master  and  owners  ;  at  the  same  time  adding,  that  unless 
this  was  granted,  they  should  resort  to  the  court  of  chancery 
for  rclieC  In  reply,  they  were  informed  of  the  bill  of  lading 
having  been,  long  previous  thereto,  delivered  up  to  the  master 
and  cancelled.  This  was  the  first  information  they  received 
of  the  fact.  They  had  supposed,  as  they  alleged,  that  the  bill 
of  lading  was  outstanding  in  the  hands  of  Boyd,  the  assignee. 

The  complainants  insisted,  by  their  bill,  that  by  virtue 
of  the  abandonment  thev  became  invested  with  all  be 
rights  of  the  insured  against  the  master  and  owners  of 
the  ship  and  were  entitled  to  the  bill  of  lading  and  to  the 
remedies  upon  it  for  their  reimbursement  They  also  in- 
sisted that,  as  the  defendants  had  cancelled  the  bill  of  lading 
and  deprived  them  of  such  remedies,  they  ought  not,  then,  to 
demand  payment  of  the  judgment :  or,  if  they  were  entitled  at 
law  to  enforce  the  recovery,  still  the  defendants  must  account 
for  the  amount  received  from  the  owners  or  master  or  for  what 
might  have  been  received  or  recovered  upon  the  bill  of  lading 
provided  the  same  had  not  been  cancelled.  The  bill  prayed 
relief  accordingly  ;  and  for  nn  injunction  to  restrain  the  defen- 
dants from  enforcing  the  judgment. 

The  defendants  admitted  the  facts  set  forth  in  the  bill, 


Mr.  D.  Lord,  Jr.  for  the  complainants. 
Mr.  John  Anthon,  for  the  defendants. 


Jf ay  13. 


The  Vice-chancellor.  The  question  in  this  cause  it  not 
entirely  free  from  difficulty.  It  is  to  be  looked  upon  as  a 
point  between  the  insurer  and  the  ship  owners :  that  is  to  say, 
which  shall  bear  the  loss  ? 

The  defendant  Thomas  W.  Storrow  has  no  longer  any  inter- 
est in  the  matter.  He  is  a  nominal  party,  having  been  satis- 
fied by  the  ship  master  ox  owners.  The  latter  were  liable  to  im 
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xffbn  the  bill  of  lading  or  by  the  custom  of  merchants ;  as  were        183  J. 

the  insurers  upon  the  policy.  He  made  his  claim  upon  the  insur- 
ers in  the  first  instance,  gave  written  notice  of  abandonment, 
furnished  the  requisite  preliminary  proofs,  and  claimed  indem- 
nify from  them.     They  refused  to  pay. 

It  is  conceded  by  the  counsel  for  the  defendants,  that  if  the 
complainants  had  accepted  the  abandonment,  they  might  have 
protected  themselves  by  taking  an  assignment  of  the  bill  of 
fading  and  thereby  have  faced  the  loss  upon  the  master 
and  ship  owner,  whose  only  chance  of  reimbursement  would 
then  have  been  the  spes  recii/wandi  of  the  property  stolen: 
But,  as  the  underwriters  refused  to  pay  the  loss,  thereupon  it  is 
contended,  the  insured  was  at  liberty  to  call  on  the  master  and 
Owners,  and  if  either  of  them  chose  to  pay,  then  they  each  had 
a  right  to  protect  themselves  by  cancelling  the  bilTof  lading 
and  taking  an  assignment  of  the  policy :  in  which  event  the* 
Underwriters  could  only  rely  upon  the  spes  recuperandi  of  the 
specific  property  for  their  reimbursement. 

In  support  of  these  points  it  is  argued,  that  the  abandonment 
ih  the  one  case  and  the  title  accruing  to  the  ship  owner,  by 
payment,  in  the  other,  are  similar  titles  to  the  specifier  articles 
merely,  but  that  neither  of  such  titles  carry  any  collateral 
contract  made  in  relation  to  the  subject  matter  ;  that,  to  give 
a  title  atso  to  this,  all  assignment  was  necessary  and  the  ship- 
owner has,  in  this  instance,  secured  both  titles  to  himseif, 
namely,  a  title  to  the  specific  property,  as  well  as  to  the  con- 
tract collateral  by  taking  an  assignment  of  the  policy.  An* 
farther  to  uphold  this  argument,  it  is  said,  the  rights  of  the 
parties  were  equal,  but  the  ship  owner,  by  hisr  promptitude  in- 
paying  the  loss  and  procuring  an  assignment  of  the  policy,  has 
acquired  a  priority  and  right  which  is  now  to  be  preferred  over 
that  of  the  underwriter,  who  would  not  accept  of  the  abandon- 
ment or  pay  the  loss,  but  disputed  his  liability  and  slumbered 
throughout  on  his  rights ;  and  that  qui  prior  est  tempore  potior 
est  jure  applies  and  ought  to  have  a  controlling  effect,  ospe-' 
■dally  since,  under  the  assignment  of  the  poliey,  the  ship  own* 
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1833.       er  has  proceeded  against  them  by  an  action  and  obtained  judg5- 
'■L-  ■ "       ment. 

.  .  co.  ip^  argument  seems,  at  the  first  blush  of  it,  to  come  with 
fcTOMow*  considerable  force.  It  has  certainly  the  merit  of  great  plau- 
sibility. Nevertheless,  there  are  some  tests  to  which  it  must 
be  subjectedi  before  I  can  admit  it  to  be  conclusive ;  and  one 
is,  to  enquire  whether  the  insurer  and  the  ship  owner  are 
equally  innocent  in  respect  to  a  loss  happening  by  private 
stealth  ?  According  to  the  decision  of  the  superior  court  in  the 
action  upon  the  policy,  this  was  one  of  the  perils  against 
which  the  party  was  insured.  It  is  also  an  event  for  which 
the  law  holds  the  ship  owner  responsible  as  a  common  carrier. 
It  supposes  him  able  to  guard  the  property  entrusted  to  his 
care  against  loss  by  such  means;  and  to  prevent  any  thing 
like  connivance  or  collusion  and  in  order  to  induce  the  carrier  to 
use  the  utmost  vigilance,  the  law  never  stops  to  enquire  how 
far  it  is  owing  to  his  negligence — although,  his  omission  or 
failure  must  be  attributable  in  some  degree  to  a  was&  ot  care; 
He  has  possession  of  the  property  ;  and  can  employ  as  many 
servants  of  his  own  selection  to  aid  in  the  safe  keeping  of  it  as 
he  may  think  proper.  There  is  not  only  his  contract  to  cany 
and  deliver  safely,  but,  from  the  special  confidence  reposed  hf 
him,  arises  a  moral  obligation  on  his  part  to  protect  the  prop-' 
erty  against  theft  and  such  casualties  as  are  within  the  range 
df  human  foresight  to  prevent 

The  underwriter  has  no  possessory  right ;  and,  of  course, 
has  not  the  same  facilities  of  affording  protection.  If  a  loss 
occurs  by  any  of  the  perils  against  which  he  has  insured,  it  is 
hie  contract  and  that  alone  which  renders  him  liable. 

Tfre  ship  owner  and  the  underwriter  do  not,  therefore,  stand 
id  the  same  favorable  light ;  and  it  cannot  be  said  that  they  are 
equally  innocent  when  a  loss  occurs  by  such  means  as  the 
former  might  have  prevented. 

But,  to  apply  another  test.  What  is  the  effect  of  an  aban- 
donment, when  such  a  loss  happens  as  will  warrant  the  assur- 
ed or  those  entitled  to  the  benefit  of  the  policy  in  making  aa 
abandonment  and  claiming  a  total  loss  ?  Here  I  would  observe^ 
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that  the  abandonment  was  made  either  by  the  shipowner  after  1833. 
he  obtained  the  policy  by  assignment  or  he  adopted  the  aban- 
donment previously  made  by  Mr.  Storrow  the  assured  :  for  he 
proceeded  in  the  action  at  law  for  a  total  loss  and  a  recovery  stokrow 
could  only  have  been  had  to  the  full  extent  upon  the  ground 
of  the  subject  matter  of  the  insurance  being  actually  abandon- 
ed to  the  complainants — and  this  was  originally  either  the  act 
of  Boyd  or  became  his,  by  adoption.  What  then  was  its  ef- 
fect ?  Elementary  writers  on  the  subject  of  insurance  state  the 
rule  broadly,  that  from  the  time  an  effectual  abandonment  is 
made,  the  insurer  stands  in  the  same  situation  as  the  owner 
with  respect  to  the  property  insured  ;  and  it  divests  the  owner 
of  all  his  rights  in  favor  of  the  party  to  whom  the  abandon- 
ment is  made  :  Huglies,  482.  And  this  rule,  says  the  author 
we  have  referred  to,  has  been  carried  so  far  in  equity  that  if 
the  insured,  after  having  received  the  amount  of  a  loss,  obtain 
satisfaction  for  it  aliunde,  the  underwriters  have  been  held  en-* 
titled  to  such  satisfaction.  He  is  fully  supported  in  this  by  the 
cases  growing  out  of  Spanish  reprisals  :  Blaauwpot  v.  Da  Cos- 
ta, 1  Eden,  180 ;  Randall  v.  Cochran,  1  Ves.  Sen.  98.  And 
Marshall  and  Park,  in  their  works  on  Insurance,  are  equally 
strong  and  explicit  on  the  point.  The  reason  of  the  rule  is 
clear :  the  insurer,  by  accepting  the  abandonment  or  being 
compelled  to  pay  the  loss  without  abandonment,  where  none  is 
actually  necessary,  becomes  the  owner  of  the  subject  matter  of 
the  insurance  and  is  entitled  to  all  that  may  be  collateral  or 
incidental  to  the  ownership.  Thus,  it  has  been  held,  that  the 
underwriters  on  the  ship,  and  to  whom  she  was  abandoned  on 
being  captured,  were  entitled,  by  reason  of  the  transfer,  to  the 
subsequent  earnings  of  freight  upon  her  recapture  and  the 
performance  of  her  voyage,  although  the  freight  was  insured 
by  other  underwriters  who,  upon  abandonment  to  them,  paid 
a  total  loss :  Case  v.  Davidson,  5  M.  <j*  S.  79 ;  Davidson  and 
others  v.  Cass,  2  Brod.  <£  Bing.  379. 

The  rule  is  laid  down  still  more  particularly  in  Philips  on 
insurance,  464.  It  is  there  observed,  that  an  abandonment  or  a 
mere  payment  of  a  loss,  whether  partial  or  total,  gives  the  in- 

79 
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1833.        this  suit,  evidence  of  the  receipt  of  amount  of  loss  by  the  as- 

AT^nT*co.    sure<l  fr°m  ^e  smP  owner  seems  to  have  been  in  their  posses- 

v.  sion;  while,  upon  the  authority  of  the  case  of  Goodsall  r.  Bol~ 

itorrow.     dero,  9  East,  72,  a  valid  defence,  it  seems  to  me,  might  have 

been  made  on  this  ground.     It  does  not  appear  from  the  bill 

and  answer  whether  the  evidence  was  produced  or  offered  and 

overruled.     It  is  alleged,  that  the  complainants  did  not  know, 

until  after  the  judgment  was  rendered,  of  the  cancellation  of 

the  bill  of  lading.     But  this  fact,  I  should  say,  was  not  essential 

to  the  defence  at  law. 

It  has  been  made  a  point  on  the  hearing,  although  not  set  up 
as  an  objection  or  matter  of  defence  in  the  answer,  that  the 
complainants  not  having  made  their  defence  at  law  upon  the 
ground  on  which  they  would  now  ask  relief  in  this  court,  as 
they  might  have  done,  therefore  the  judgment  is  a  conclusive 
bar  and  cannot  be  opened  in  equity  to  give  them  the  benefit  of 
what  might  have  been  a  defence. 

There  might  perhaps  be  something  in  this  point.  But,  as  \t 
is  clearly  a  matter  in  which  law  and  equity  have  a  concurrent 
jurisdiction,  as  now  presented,  and  inasmuch  as  the  same  mat- 
ter is  not  shown  to  have  been  set  up  and  passed  upon  in  the 
action,  I  think  the  complainants  are  not  precluded  from  using 
it  in  this  court, 

My  conclusion  is,  that  an  equity  exists  in  favor  of  the  com- 
plainants which  entitles  them  to  the  protection  of  this  court 
against  the  payment  of  the  loss,  unless  they  can  have  the  be- 
nefit of  the  legal  remedy  against  the  master  or  owner  for  what 
they  might  be  liable  to  pay.  This  is  the  equity  as  between 
the  complainants  and  the  defendant  Storrow.  Inasmuch,  how- 
ever, as  he  has  been  paid  and  the  defendant  Boyd  stands  in 
his  place  as  representing  the  rights  and  interests  of  the  master 
and  the  owner  of  the  ship  and  is  the  person  claiming  the  bene- 
fit of  the  judgment,  I  shall  decree  that  the  complainants  be  al- 
lowed, by  way  of  credit  upon  the  judgment,  the  amount  which 
the  master  or  owner  would  have  been  liable  for ;  together 
with  their  costs  of  this  suit. 
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Cheesman  vs  Thorwe  and  others.  '  *   _ 

TOOHJfBp 


•A  tenant  in  common  of  part  is  not  debarred  from  bringing1  a  bill  of  parti* 
tion  individually,  merely  because  he  is  a  trustee' as  to  another  part. 

There  can  be  a  partition  or  sale  notwithstanding;  other  persons  may 
tome  in  esse  and  be  entitled. 


A  suit  in  partition.     The  property  had  been  sold ;  but  the      May  13* 
fcuyers  refused  to  complete  their  purchases.  183S* 

It  appeared  that  Samuel  Cheesman,the  ancestor  from  whom  Partition* 
the  title  was  derived,  had  devised  one  third  of  the  estate  to  his  w^rugtm* 
•son,  the  complainant  John  B.  Checsman,  in  fee ;  and  the  re- 
maining two  thirds  therof  to  the  said  John  6.  Cheesman  and 
the  defendant  John  W.  Messinger,  in  trust,  as  to  one  of  such 
two  thirds,  for  the  use  and  benefit  of  his  daughter,  the  defen- 
dant Sarah,  the  wife  of  Samuel  Thorne,  for  and  during  the 
term  of  her  natural  Hfc,  with  remainder  over  of  such  one  third 
in  fee  to  the  children  of  the  said  Sarah  living  at  the  time  of  her 
decease  and  to  the  lawful  issue  of  such  of  them  as  should  then 
be  dead,  and  the  other  of  such  two  thirds  (in  trust)  for  the  use 
and  benefit  of  his  daughter  the  defendant  Jane,  the  wife  of 
John  Merritt  for  and  during  the  term  of  her  natural  life,  with 
remainder  over  of  such  one  third  in  fee  to  the  children  of  the 
said  Jane  living  at  the  time  of  her  death  and  to  the  lawful  is- 
sue of  such  of  them  as  should  then  be  dead. 

The  objection  of  the.  purchasers  amounted  to  this :  that 
John  B.  Cheesman,  having  accepted  and  taken  upon  himself 
such  trusteeship,  was  thereby  precluded  from  applying  or  suing 
for  a  partition  of  such  premises  in  his  own  name,  and  that,  con- 
sequently, a  good  title  could  not  be  conveyed  to  the  purcha- 
sers under  the  J  proceedings  in  thejeause  ;  and  that  the  rights 
jmd  interests  in  the  premises  of  persons  not  then  in  esse*  such 
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Jokes 

VS. 

Moore  and  Wife  and  the  United  States  op  Axekioa.(o) 


A  mere  offer  to  pay  off*  a  judgment,  made  by  a  person  who  is  ready  to 
purchase  the  property,  is  not  a  sufficient  tender  to  the  judgment 'creditor 
to  vary  the  running  of  interest. 

Although  custom-house  bonds  lay  over  and  judgments  "are  obtained  upon 
them,  yet  the  debtor  is  entitled  in  equity  to  a  set  off  upon  debentures 
connected  with  such  bonds  from  the  time  they  are  due  and  the  interest 
it  only  to  run  from  that  period  upon  the  balance  of  the  bonds. 


.  A  bill  for  foreclosure  and  sale  had  been  filed ;   a   decree 

ySfo         ka(* ;  and  a  surplus  fund  of  eight  thousand  nine  hundred  and 

^->^V       thirty-four  dollars  and  forty-six  cents  remained  in  court. 

T<n4fr.  Setoff,      jjy  an  orc[er  afterwards  entered,  Master  Emmet  was  direc- 

DebeiuuTt  cer-    .      * 

tificates.  ted  to  ascertain  and  report  the  amount  due  to  the  United 

States  or  to  any  person  or  persons  by  way  of  lien  on  such 

money  and  the  priority  of  the  same  ;  and,  by  a  further  order, 

the  master  was  directed,  if  applied  to  by  any  party  for  that 

purpose,  to  make  a  special  report  of  all  the  matters  properly 

before  him  and  of  the  evidence. 

The  United  States  claimed  as  judgment  creditors  upon  tea 

judgments  recovered  on  ten  bonds  given  by  the  mortgagor 

John  Moore  and  Joseph  Wood  to  the  collector  of  the  customs 

for  the  district  of  New  York,  to  secure  the  payment  of  duties 

arising  on  certain  goods  entered  and  imported  by  the  said 

Joseph  Wood  ;  and  upon  which  executions  had  issued ;  and 

advertisements  of  sale  were  made  out :  but  these  writs  were 

countermanded  upon  the  filing  of  the  present  bill  such  counter- 

(a)    And  see  the  next  case. 
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mand  having  proceeded  from  and  being  part  of  an  arrange- 
ment made  by  the  complainant  to  pay  these  judgments  out  of 
such  surplus  funds  as  might  arise  from  a  sale  under  the  fore- 
closure and  the  same  having  been  complied  with  on  the  part  of 
the  district  attorney  with  a  view  to  save  expense  to  Mr.  Moore. 

The  costs  upon  the  respective  judgments  had  been  paid  by 
the  defendant  John  Moore. 

The  marshall  claimed  to  have  a  lien  for  his  fees  and  pound- 
age :  notwithstanding  the  countermand. 

It  was  also  insisted  upon  before  the  master  (and  testimony  was 
taken  upon  this  point)  that  a  tender  of  payment  of  the  judg- 
ments had  been  made  on  the  ninth  dav  of  March  one  thousand 
eight  hundred  and  thirty-two,  and,  therefore,  no  interest  should 
be  allowed  after  that  time.  The  nature  of  the  tender  will  suf- 
ficiently appear  in  the  opinion  of  the  court. 

The  defendant  John  Moore  claimed  credits  to  the  amount  of 
two  debenture  certificates  held  by  him  under  assignment  from 
the  defendant  Joseph  Wood,  and  which  certificates  were  for 
drawback  on  a  portion  of  the  goods  on  account  whereof  the 
bonds  had  been  given. 

The  master  reported  in  favor  of  the  judgments  recovered  by 
the  United  States,  less  the  costs  ;  against  the  tender ;  in  favor 
of  the  marshall's  claim  for  fees  and  poundage  ;  and  disallowed 
the  set-off  of  the  debenture  certificates.  lie  gave  the  follow- 
ing reasons :  "  I  do  further  report,  that  I  have  allowed  the 
"  costs  and  poundage  of  the  marshall  on  the  said  judgments  as 
u  taxed  and  which  are  hereunto  annexed  and  to  which  I  refer. 
44  I  am  of  opinion,  that  whatever  claim  legally  grows  out  of  the 
"  judgments  or  the  collecting  of  the  same  must  be  a  lien  on  tho 
"  land  on  which  the  levy  was  made  ;  and  that  the  countermand 
"  issued  on  the  executions  in  these  cases  after  the  lands  had 
"  been  advertised,  should  not  be  considered  as  a  waiver  of 
"  said  lien.  That  said  countermand  proceeded  from  and  was 
"  part  of  the  arrangement  made  by  the  complainant  to  pay 
"  these  judgments  out  of  the  surplus  funds  arising  from  the  sale 
"  made  under  the  foreclosure  ;  and  was  complied  with  on  the 
"  part  of    the   district    attorney   with  a  view    to    save  ex- 

**  pense  to  Mr.  Moore,  but  not  to  incur  personal  responsibilitv 
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his  said  report,  stated  and  set  forth  that  the  said  defendant 
John  Moore  objected  to  the  claims  for  poundage  and  mar- 
shall's  fees,  only  because  the  same  were  not  a  lien  on  the 
mortgaged  premises  :  whereas,  the  said  master  should  have 
stated  and  certified,  that  the  said  John  Moore  objected  to  the 
allowance  of  such  claims,  because  they  were  no  lien — and 
also,  because  he  had  no  notice  of  the  taxation  of  the  amounts 
of  such  fees  and  poundage  and  because  such  poundage  was 
claimed  to  the  full  amount  as  upon  a  levy  and  sale,  whereas, 
if  any  poundage  were  lawful,  half  poundage  was  only  lawful 
in  the  piemises." 


Mr.  C.  F.  Grim,  in  support  of  the  exceptions. 
Mr.-Jo/m  A.  Dunlap,  for  the  United  States. 


J**u  3. 


TnE  Vice-Ciiancellor.  The  proposition  to  pay  off  the 
judgment  was  not  sufficient  to  stop  the  interest  It  was  not 
the  money  of  the  defendant  Moore  which  was  offered ;  and, 
again,  there  was  no  tender.  It  was  only  offered  by  the  witness 
Stevenson,  who  had  agreed  to  purchase  the  property,  provided 
he  could  get  satisfaction-pieces  and  a  clear  title  ;  and  in  this 
he  was  discouraged  by  his  counsel.  Mr.  Moore  had  it  not  in 
his  power  to  pay  the  money  ;  and  he  could  not  control  Stev- 
enson. The  course  which  Mr.  Moore  ought  to  have  pursued, 
provided  he  wanted  to  make  the  matter  binding,  would  have 
been,  a  procuring  and  tender  of  the  money.  In  case  it  had 
been  accepted,  he  could  have  applied  to  the  court  in  which 
the  judgments  were  obtained  and  compelled  an  entry  of  satis- 
faction ;  and,  provided  the  amount  had  not  been  received,  then 
he  might  have  applied  to  the  same  court  for  leave  to  pay  it  io 
and  have  satisfaction  entered  :  Jackson  v.  Law,  5  Cow.  248. 
The  defendent  Moore  was  put  to  the  necessity  of  suffering  the 
mortgage  to  be  foreclosed — not  so  much  on  account  of  the 
difficulties  thrown  in  his  way  by  the  collector  or  district  at- 
torney, as  by  Mr.  Stevenson's  declining,  under  the  advice  of 
iiis  counsel,  to  go  on  and  complete  his  purchase.  The  master 
£s,  therefore,  conectin  charging  interest  to  the  present  time. 


VICE-CHANCELLOR'S  COURT.  03* 

With  regard  to  the  marshali's  poundage  and  feei  on  the  ex*  1883. 
ecutions  countermanded.  The  circumstances  show,  I  think,  that 
he  is  entitled  to  them.  There  is  no  conduct  of  his  which 
should  bar  him.  The  countermand  was  made  by  the  district 
attorney  ;  but,  then,  it  took  place  as  an  accommodation  to  the 
defendant  Moore — and  the  marshall  has  had  the  amount  which 
he  claims  liquidated  and  settled  upon  a  taxation. 

There  is  no  doubtfithe  marshall  has  acquired  a  right  to  be 
paid  by  the  district  attorney :  but  the  question  here  is,  wheth- 
er he  has  a  right  to  have  the  amount  paid  out  of  the  proceeds  ? 
Poundage  and  officers  fees  i  upon  an  execution  become  as 
much  charges  on  the  lands  as  do  the  debt  and  cost  of  suit. 
The  district  attorney  was  not  bound  to  countermand  the  writs 
ofjierifacias,  until,  amongst  other  things,  these  charges  of  the 
marshall  had  been  satisfied  ;  and  if  the  property  levied  upon 
had  been  sold,  the  amount  would  have  been  retained.  The 
principle  which  is  to  be  found  in  the  case  of  Knickerbacker  v. 
Shepherd,  3  Co?*.  3&3,  applies.  I  think,  in  equity,  there  is  a 
lien  upon  the  fundfor  the  amount.  The  master  is  right  in 
allowing  it. 

And  now  as  to  t  suggested  drawback  arising  upon  the  de- 
benture certificates.  These  had  relation  to  two  of  the  bonds 
on  which  the  judgments  were  obtained.  All  debentures  ••  are 
u  payable  at  the  same  time  or  times  respectively  on  which  the 
u  duties  on  the  goods,  wares  and  merchandize  shall  become 
"  due  ;"  and  it  is  declared  to  be  the  duty  of  the  collector  "  to 
u  discharge  such  debentures  out  of  the  product  of  the  duties 
u  arising  on  the  importation  of  the  goods  exported."  The  law 
then  provides,  "  that  in  no  case  of  an  exportation  of  goods  shall 
•*  a  drawback  be  paid,  until  the  duties  on  the  importation  there- 
"  of  shall  have  been  first  received." 

And  debentures  are  made  negotiable *  by  endorsement :  Act 
of  March,  2,  1799,  §  80,  VSlory's  Laws,  579. 

The  question  now  is,  whether  the  debentures  are  to  be  ap-    . 
plied  as  a  part  extinguishment  of  the  principal  of  the  two  bonds 
and  thus  lessen  the  interest  which  the  master  has  allowed? 
or,  whether,  after  the  full  payment  of  principal  and  interest. 
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the  holder  is  to  receive  merely  the  face  of  the  debentures  out 
of  the  amount  so  paid  in  ?  The  master  has  adopted  the  latter 
construction  ;  and,  I  think,  erroneously. 

The  object  of  the  proviso  is  to  protect  the  government 
against  paying  the  drawback  before  the  bond  is  paid.  This 
is  a  necessary  provision,  especially  since,  for  the  convenience 
of  the  merchant,  the  debenture  certificates  are  made  negotia- 
ble. When  the  bond  becomes  payable,  there  is  no  doubt  the 
debenture  would  be  received  in  part  payment,  or,  at  least,  be 
satisfied  simultaneously  with  the  paying  of  the  bond.  And 
even  supposing  a  delay  in  payment  of  the  latter,  yet  govern- 
ment will  lose  nothing  to  which  they  are  entitled  by  permitting 
a  debenture  to  be  applied  to  the  principal  sum  pro  Undo  and  by 
being  allowed  interest  only  on  the  balance.  In  other  woTds, 
treating  the  debenture  as  an  extinguishment  of  so  much  of  the 
principal  of  the  bond  where  the  obligor  or  his  surety  happens 
to  hold  it.  No  injustice  is,  thus,  done  to  the  government 
They  receive  all  they  are  equitably  entitled  to  •,  wYvv\e,  at  the 
same  time,  they  have  every  protection  which  the  act  of  con- 
gress was  intended  to  furnish. 

There  is  notlung  in  the  words  of  the  act  to  prevent  this  court 
from  considering  the  drawback  as  an  extinguishment  of  so 
much  of  the  debt.  The  principle  of  it  is  a  relinquishment 
of  a  portion  of  the  duties  which  accrued  upon  the  importa- 
tion by  the  exportation  of  the  goods.  I  am  satisfied  this  is  the 
true  view  of  the  question  ;  and  that  the  master  has  erred. 
His  report  must  be  corrected  by  deducting  the  amount  of  the 
two  debentures  from  the  principal  of  the  respective  bonds, 
and  interest  is  to  be  computed  only  on  the  balance,  from  the 
time  the  bonds  become  due. 
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Same  decision  in  relation  to  the  right  of  set-off  on  debentures  against 
judgments  upon  custom-house  bonds  as  in  the  last  case. 

Where  a  party  claims  a  est -off  and  yet  settles  the  debt  without  further 
steps  to  establish  his  right,  this  amounts  to  a  voluntary  payment. 

It  would  seem?  that  a  debtor  to  the  United  States  upon  custom-house  bonds 
may  plead  at  law,  by  way  of  set-off,  in  an  action  upon  such  bonds,  the 
amount  of  debentures  (relating  to  them)  which  he  holds. 

Although  money  be  paid  into  court  to  the  credit  of  the  United  States,  yet, 
if  no  application  be  made  to  have  it  invested  nor  any  benefit  accrues 
from  it,  the  United  States  shall  not  be  charged  with  interest  upon  the 
amount. 


Juiu  35, 
1833. 

The  principal  questions  in  this  case  arose  upon  the  supposed  *>%?**' 

right  of  the  defendant  Henry  M.  Western  to  have  the  amount  Debmtw*  Ccr- 
of  certain  debenture  certificates  set-ofF  against  judgments  ob-  f^***- 
tained  on  custom-house  bonds,  so  as  to  stop  interest  (so  far  as  ment/^ 
the  amount  of  the  debentures  would  extend.    A  sum  of  two  J****** 
thousand  seven  hundred  and  twenty  dollars,  arising  from  the 
sale  of  certain  real  estate,  and  to  which  the  defendant  Mr. 
Western  was  entitled,  had  been  paid  into  court  to  answer  the 
claim  of  the  United  States  upon  the  judgments :  and  this  sum 
was  to  remain  there  until  the  further  order  of  the  court. 

An  order  of  reference  to  a  master  had  been  made,  on  motion 
of  the  district  attorney  of  the  United  States  ;  which  ran  thus : 
"  It  is  ordered  that  it  be  referred  to  Frederick  Depeystcr  junior, 


640 


CASES  IN  THE 


MORTON 

V, 
MJDLOW. 


44  esquire,  one  of  the  masters  of  this  court,  to  ascertain  the 
44  amount  due  to  the  United  States  upon  the  several  judgments 
"recovered  by  the  United  States  against  the  said  Henry  M. 
44  Western.  And  that,  on  such  reference,  the  said  Henry  M. 
44  Western  be  at  liberty  to  give  proof  of  any  facts  which  he 
"may  deem  necessary  to  obtain  relief  against  the  said  judg- 
ements or  any  part  thereof;  and  that  the  said  master  report 
44  the  facts,  so  proved  before  him,  to  this  court ;  and  that  he 
44  have  power  to  send  for  such  papers  and  books  of  the  custom- 
-house of  the  port  of  New  York  as  may  be  necessary  in  the 
44  premises ;  with  the  usual  direction  to  the  master  to  proceed 
44  de  die  in  diem. 

The  master  reported  that  the  aggregate  amount  of  principal 
and  interest  due  on  the  judgments  at  the  date  of  his  report  was 
four  thousand  four  hundred  and  ninety-six  dollars  and  eighty- 
six  cents.  And  his  report  stated  :  "  that  by  way  of  set-off  to 
44  this  claim,  Mr.  Western  produced  five  certain  debenture  cer- 
"  tificates ;  and,  on  his  part,  insisted,  that,  on  the  broad  princi- 
M  pies  of  equity,  he  is  entitled  to  interest  on  these  certificates 
"  in  like  manner  as  is  claimed  on  the  above  specified  demand. 
44  That  he  also  insisted,  that  the  equitable  construction  of  the 
44  contract  entered  into  upon  the  execution  of  these  bonds  was 
44  that,  if  the  imported  articles  were  consumed  in  the  United 
"States,the  duties  were  to  be  paid;  if  exported  (and,  conse- 
44  quently,  not  therein  consumed)  no  duties  were  to  be  paid.  That 
44  the  amount  of  these  debenture  certificates,  in  the  whole,  was 
44  five  hundred  and  sixty-eight  dollars  and  sixty-four  cents. 

44  I  do  further  report,  that  in  compliance  with  the  directions 
44  in  the  above  in  part  recited  order  contained,  the  following  arc 
44  the  material  facts  established  by  the  witnesses  produced  be- 
44  fore  and  examined  under  oath  by  me  on  behalf  of  Mr.  Wes- 
44  tern,  with  the  intent,  on  his  part,  of  obtaining  the  relief  in  the 
14  said  order  mentioned  in  manner  as  follows,  to  wit :  Jonathan 
44  Thompson  testified  that  he  was  collector  of  the  customs  in 
44  and  for  the  port  and  district  of  New  York  from  the  year  one 
44  thousand  eight  hundred  and  twenty  to  one  thousand  eight  hun- 
«dred  and  twenty-nine  ;  that  during  this  period,  certain  cus- 
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u  tom-housc  bonds  were  paid  by  Mr.  Western,  partly  in  mon- 
"  cy  and  partly  in  debentures  ;  that  interest  was  charged  on 
44  such  bonds  at  the  rate  of  six  per  cent,  and  computed  from 
44  the  times  respectively  when  such  bonds  fell  due  to  the  limes 
44  respectively  of  their  payment ;  that,  interest  was  disallowed 
44  on  the  said  debentures,  in  conformity  to  the  instructions  of 
44  the  comptroller  of  the  treasury,  although,  at  the  time,  Mr. 
44  Western  claimed  such  interest ;  that  these  debentures  were 
44  granted  for  drawbacks  of  duties  on  exportation  of  the  same 
44  merchandize  for  which  sucli  bonds  were  given  for  duties  on 
44  its  importation  ;  ahd,  lastly,  that  where  the  bonded  duties  at 
44  that  time,  to  wit,  about  one  thousand  eight  hundred  and 
44  twenty-five,  amounted  to  more  than  fifty  dollars  and  the 
"  same  merchandize  was  all  expoz-ted,  the  debentures  were 
44  granted  for  the  whole  amount  of  the  duties  less  than  wrhat 
44  is  termed  retention,  unwarrantable  wastage  or  damage,  and 
"  which  retention  signified  a  certain  deduction  of  two  and  a 
44  half  per  cent,  of  all  merchandize  exported,  save  spirits. 

44  Andrew  Martinc,  a  clerk  in  the  auditor's^department  in 
•*  the  said  custom-house,  proved  the  payment,  with  interest,  as 
44  aforesaid,  of  two  custom-house  bonds  by  said  Western  in 
44  part  satisfaction  of  the  principal  and  interest  due  thereon  ; 
44  and  that  the  debenture  certificates  issued  thereon  were  re- 
44  ceived  in  payment :  but  that,  on  these  certificates,  no  allow- 
44  ance  of  interest  was  made. 

44  And  lastly,  that  the  testimony  of  John  Reed,  junior,  and 
"  Anthony  Woodward  established  the  payment  of  the  costs  by 
44  the  said  Western  on  the  several  judgments  so  recovered  as 
44  aforesaid  and  specified  in  said  schedule  A. 

44 1  do  finally  report,  that,  upon  an  examination  of  the  facts 
44  of  this  case  so  in  proof  before  me,  as  likewise  of  the  United 
44  States'  laws  in  reference  to  the  same  and  of  the  certificates 
44  themselves  and  after  a  final  hearing  granted  to  these  parties 
44  on  the  objections  filed  with  me  by  Mr.  Western  to  my  draft 
44  report,  I  am  of  opinion  and  do  accordingly  so  report,  that  the 
44  said  United  States  are  entitled  to  the  amount  of  four  thou- 
44  sand  four  hundred  and  ninety-six  dollars  and  eighty-six  cents, 
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*  beinjr  fox*  r  iii.tj."' -.!  c  i.d  ir.Kiiit  ho  U5  aiuicsa.d  ascertained 
*4  to  Le  di.e  to  t!.«;i.i  ;  ci.d  tLat  tiiC  said  defendant  Henry  M. 
"Western  is  i*ui  ci.  tilled  to  ii.tcrcst  on  the  said  deLcDtures  by 

*  way  of  set-oil"  as  contended  fur  by  hhn  in  manner  previously 
"  herein  stated." 

The  defendant,  Henry  M.  Western,  took  tlie  following  ex- 
ceptions to  the  report. 

1.  "  That  said  master  hath  allowed  interest  on  the  claim- 
u  ant's  demand  and  rejected  it  on  the  set-offl 

2.  "  That  interest  hath  been  allowed  on  the  gross  claim, 
"  instead  of  the  nett  balance. 

3.  "  That  no  credit  hath  been  given  for  two  thousand  seven 
u  hundred  dollars  in  court  to  the  credit  of  the  United  States 

'since  the  year  one  thousand  eight  hundred  and  thirty  nor  any 
"  interest  allowed  thereon. 

4.  M  That  set-off  for  interest  and  debentures  held  against 
"  the  United  States  in  the  year  one  thousaud  eight  hundred 
44  and  twenty-five  has  not  been  allowed." 


Mr,  Henry  M.  Western,  in  pro.  per.  and  in  support  of  the 

exceptions. 

Mr.  John  A.  Ditnlap,  for  the  United  States. 


Julyb. 


The  Vice-Chaxcelloii.     The  most  important  of  these  ex- 
ceptions arc  the  first  and  second.     But  the  questions  embraced 

by  them  has  lately  been  decided  by  me  in  the  case  of  Jones  v. 
Moore  and  ot/iers,  (see  page  032.  ante.)  I  there  ruled  in  favor 
of  such  a  claim  as  the  exceptant  here  sets  up ;  and  against  a 
master's  report  which,  like  the  present,  disallowed  the  debtor's 
claim  of  set-off  upon  debentures.  I  considered,  that,  although 
custom-house  bonds  lay  over  and  judgments  were  obtained  up- 
on them,  yet  the  debtor  was  entitledto  set-off  upon  debentures 
connected  with  such  bonds  from  the  time  they  were  due  and 
the  interest  was  only  to  run  from  that  period  upon  the  balance. 
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This  opinion,  I  see  no  reason  lo  change  :  and,  therefore,  and 
until  I  am  better  instructed,  I  shall  adhere  to  it. 

But  there  are  other  questions.     Mr.  Western  owed  bonds 
for  duties  besides  the  above  and  which  he  paid  with  interest 
in  the  year  one  thousand  eight  hundred  and  Iwcnfy-five.     He 
'held  debenture  certificates  connected  with  those  bonds  at  this 
time  ;  and  required  to  be  allowed  interest  upon  them  ;  which 
was  not  granted.   The  collector,  acting  under  instructions  from 
the  comptroller  of  the  treasurer,  disallowed  it.     Mr.  Western 
paid  the  full  amount  of  the  bonds,  with  interest,  handing  in  the 
last  mentioned  debenture  certificates  and  being  allowed,  in  the 
payment,  for  the  mere  face  of  them.     I  must  look  upon  this  as 
a  roluntary  payment.  Although  he  urged  his  claim  to  be  allow- 
ed interest  on  the  certificates,  and  the  collector^  refused,  still, 
it  must  be  looked  upon  as  a  voluntary  payment.     The  rule 
upon  the  subject  has  been  clearly  laid  down  in  cases  occurring 
within  our  own  courts.   Thus,  in  Clark  v.  Dutcher,  9  Cow.  674, 
it  was  decided,  that  where  money  is  paid  with  a  full  knowl- 
edge of  the  facts  and  circumstances  upon  which  it  is  demand- 
ed or  with  the  means  of  such  knowledge,  it  cannot  be  recovered 
back  upon  the  ground  that  the  party  supposed  he  was  bound 
in  law  to  pay  it,  when  in  truth  he  was  not.     He  shall  not  be 
permitted  to  allege  his  ignorance  of  the  law  ;  and  it  shall  be 
considered  a  voluntary  payment.     The  same  is  to  be  found  in 
the  prior  case  of  Waite  v.  Leggctt,  8  Cow.  193.     Now,  the 
.facts  here  were  well  known  to  Mr.  Western  ;  and  he  was  not 
ignorant  of  the  law. 

It  has  been  said,  that  there  was  no  set-off  at  law  and  the  de- 
fendant could  only  obtain  it  in  equity.  Upon  looking  at  the 
late  case  of  Ex  parte  Davenport,  0  Peters,  601,  I  think  it  not 
so  clear  but  what  he  might  have  had  this  defence  there.  It 
appears  in  Exparte  Davenport  that  Congress  never  meant  to 
bar  a  party  from  any  good  defence  against  a  suit  founded  up- 
x>n  real  and  substantial  merits  ;  and  that  such  an  intention 
ought  not,  in  common  justice,  to  bo  presumed  without  the 
most  express  declarations.  But  whether  the  courts  of  the 
United  States  are  bo\ind  t<*  n!!.»\v    i  fr: >!  ^f  -'i-h  a  sct-ofF  or 
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not  Mr.  Western  is  not  precluded  from  inquiring  into  tbe 
judgments'  and  opening  them  so  far  as  may  be  necessary  to 
ascertain  the  amount  legally  and  equitably  due  upon  the  bonds. 
This  results  as  well  from  the  circumstance  that  the  United 
States  come  into  this  court  asking  for  equity,  (and,  therefore, 
are  obliged  to  do  equity,)  as  from  the  wording  of  the  order  of 
reference  which  was  entered  by  consent  .and  upon  the  motion 
of  their  attorney. 

I  think  the  general  question  as  to  what  is  due  upon  the 
judgments  is  fairly  before  me. 

There  is  another  point  to  be  decided  :  as  to  the  claim  of  in* 
terest  against  the  United  States  upon  the  money  in  this  court 
I  am  not  inclined  to  give  it  in  Mr.  Western's  favor.  Although 
the  money  has  been  paid  into  court  to  the  credit  of  the  United 
States,  yet  they  have  received  no  benefit  from  it.  If  a  proper 
application  had  been  made,  the  amount  might  have  been  in- 
vested and  Mr.  Western  could  have  made  the  application : 
but  this  has  not  been  done  ;  and  the  delay  in  procuring  the 
master's  report  and  obtaining  a  decision  of  the  question 
rests  as  much  with  him  as  with  the  attorney  of  the  United 
States. 

An  order  must  be  entered  referring  this  cause  back  to  the 
master  to  correct  his  report,  by  deducting  the  amount  of  the 
debentures  from  the  principal  of  the  bonds  and  computing  in- 
terest on  the  balance  only. 
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1838. 

9.  &  D.  BANK 

V. 

The  Butchers  and  Drovers  Bank  vs.  Willis  and  others.       Willis, 


Where  a  complainant  has  filed  a  mere  judgment  creditor's  bill,  upon  judg- 
ments which  are  afterwards  set  aside  at  law,  and  files  a  supplemen- 
tal bill  founded  upon  a  third  judgment  which  is  valid,  both  the  original 
and  supplemental  bill  will  be  dismissed. 

A  mere  pro  forma  judgment,  which  is  liable  to  be  set  aside,  although  ex- 
ecution may  have  been  returned,  will  not  enable  this  court  to  retain  a 
jurisdiction  which  is  ancilliary  to  a  court  of  law  any  longer  than  such 
court  Buffers  its  proceedings  to  stand. 


On  the  tenth  day  of  September  one  thousand  eight  hundred         1833.  * 
and  thirty-one  the  complainants  entered  up  two  judgments,  p  flCj£Tta/ 
amounting  together  to  the  sum  of  five  thousand  four  hundred  Effect  of  an  ori* 

and  thirty-one  dollars  and  ckchtv-seven  cents,  in  the  Superior  8%w*lbill  fail- 

-  '      y       •         1       1  r  rf  trig  where  a  tup- 

court  of  the  city  of  New  \ork,  against  the  defendants  George  plemental  one  is 

G.  Willis  and  William  C.  Robinson.  Executions  were  issued  J^* 
upon  them  and  returned  wholly  unsatisfied  ;  and  on  or  about  the 
eighth  day  of  October  in  the  same  year,  the  complainants  filed 
a  bill  against  Willis  and  Robinson,  in  the  usual  form  of  a  judg- 
ment creditor's  bill.  It  prayed  a  discovery  of  property ;  relief; 
an  injunction  ;  and,  a  ne  exeat.  The  injunction  and  ne  exeat 
•were  granted. 

The  defendant  George  G.  Willis  appeared  and  answered. 
He  set  up,  by  way  of  defence,  an  irregularity  in  the  judgments  ; 
that  a  motion  was  about  to  be  made  to  set  them  aside  ;  and 
that  he  and  his  partner  Robinson  had,  previous  to  the  filing  of 
the  bill,  assigned  all  their  property  to  Gilbert  Allen,  Simeon 
Baldwin  and  William  W.  Yardly,  in  trust  for  the  benefit  of 
their  creditors. 
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1639.  On  the  nineteenth  day  of  October  one  thousand  eight  hun- 

w  »  *'        dred  and  thirty-one  the  complainants  recovered  a  third  judg- 

B.  &  d.  bank  ment  against  the  same  defendants  in  the  Superior  court  for  one 

— «_™       thousand  ekrht  hundred  and  sixtv-ehdit  dollars  and  thirty-nine 

WILLI*.  °  J 

cents  ;  and  filed  a  supplemental  Lid  on  the  twelfth  day  of 
January  one  thousand  eight  hundred  and  thirty-two  against 
them  and  Alien,  Erldwin  a:vl  Yardiey,  as  their  assignees. 

In  the  supplemental  hill,  the  con,;  lainants  charged  that  the 
assignment  was  fraudulent;  and  pryed  a  di-covcry  of  the 
property  and  satisfaction  of  this  k  st  judgment,  as  well  as  of 
the  former  ones.  It  did  not  require  the  assignees  to  answer 
the  original  bill  (and  to  which  they  were  not  parties ;)  but 
called  upon  them,  together  with  Willis  and  Robinson,  to  an- 
swer the  supplemental  bill. 

The  defendants  answered  separately  ;  and  showed,  that  the 
two  judgments  mentioned  in  the  original  bill  were  set  aside  by 
the  superior  court  for  irregularity  at  the  last  April  term  of  the 
court ;  and  insisted  upon  it  as  being  a  fatal  objection  and  one 
which  must  overthrow  the  original  bill,  and,  consequently,  the 
supplemental  one. 

Replications  had  been  filed  to  these  answers;  and  some 
proofs  taken.  Copies  of  the  rules  which  vacated  the  two  first 
judgments  were  produced  in  evidence. 

The  question  now  was,  upon  the  force  of  thcbuTand  sup- 
plemental bill,  in  consequence  of  the  court  of  law  having  set 
aside  the  two  first  judgments. 

Mr.  /.  H.  Patten,  for  the  complainants. 

Mr.  /.  Hoi/t,  for  the  defendants. 

June  17.  Tm»- Vice-Chancellor.  There  is  no  doubt  the  setting 
aside  of  the  two  first  judgments  prevents  the  granting  of  any  re- 
lief upon  the  original  bill.  The  foundation  for  it  was  the  judg- 
ments. These  being  removed,  nothing  remains.  No  satis- 
faction can  be  d'^recd  <.n*  o*"  ♦ho  property  of  the  debtors,  if 
any  should  he  discovered,  nv\v?<  nn  unr.ati^fied  judgment  is  ex- 
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isting.  ,  Until  a  regular  and  valid  judgment  is  obtained,  there  1833, 
can  bo  no  proceeding  in  equity.  A  mere  pro  forma  judgment 
which  is  liable  to  be  set  aside,  although  execution  may  have  B" 
been  issued  and  returned,  will  not  enable  this  court  to  re- 
tain a  jurisdiction  which  is  ancillary  to  a  court  of  law  any 
longer  than  such  court  supers  its  proceedings  to  stand.  I  am, 
therefore,  of  opinion,  that  the  vacating  of  the  two  judgment* 
defeats  the  discovery  and  relief  which  is  iought  for  by  the 
original  bill — so  far  as  the  satisfaction  of  those  judgments  axe 
concerned. 

If,  howevef,  there  was  any  other  ground  for  requiring  the 
aid  of  this  court  and  upon  which  the  original  bill  could  be  sus- 
tained, even  if  it  were  for  temporary  relief,  then,  inasmuch  as 
the  original  and  supplemental  bill  form  but  one  record,  it  may 
become  necessary  to  look  at  the  latter  in  connection  with  the 
answers  and  evidence,  and  see,  whether  there  is  enough  to  en- 
title the  complainants  to  relief  in  relation  to  the  last  judgment, 
and  which  is  admitted  to  be  a  valid  one,  in  full  force,  and 
whereon  an  execution  has  been  issued  and  returned  unsatisfied  ? 
The  whole  depends  upon  the  rule  laid  down  in  Candler  v. 
Petit,  1  Paige's  C.  R.  168.  There,  the  case  made  by  the 
original  bill  was  proper  for  a  writ  of  ne  exeat ;  and  as  the 
complainant  was  entitled  to  the  aid  of  the  court  for  this 
kind  of  relief,  it  was  held  that  a  supplemental  bill,  which  set 
up  subsequent  facts  entitling  him  to  other  and  more  extensive 
relief,  was  sustainable. 

It  is  otherwise,  where  the  original  bill  is  wholly  defective  : 
for,  if  there  is  no  ground  upon  which  the  party  is  entitled  to 
any  relief  or  assistance  whatever  from  this  court,  then,  instead 
of  filing  a  supplemental  bill,  he  should  file  an  entirely  new  bill, 
founded  upon  the  new  matter. 

In  the  present  case,  there  is  no  such  ground.  The  prelimi- 
nary injunction  and  ne  exeat  were  merely  incidental  to  the  re- 
lief which  was  sought  by  the  original  bill.  There  was  no  ob- 
ject for  asking  for  process  scpArate  and  distinct  from  that  of 
obtaining  satisfaction  of  the  two  judgments  ;  and  those  having 
been  declared  void,  there  can  be  no  order  or  decree  for  con- 


648  CASES  IN  THE 

1833.        tinuing  cither  Ihc  injunction  or  nc  exeat  or  granting  any  tern- 
v^v-w-     porary  relief  upon  the  original  bill.     In  this  respect,  it  isdifler- 
,,"  cnt  from  Candler  v.  Fait  it.     There,  the  original  bill  was  held 

Willis.  to  be  sustainable,  on  the  ground  of  the  bail,  in  the  action  at 
law,  having  become  insolvent ;  and  enough  appeared  to  au- 
thorize the  issuing  of  a  nc  exeat  and  to  entitle  the  complainant 
to  the  aid  of  this  court  in  detaining  the  defendant  until  judgment 
could  be  had  in  the  action  then  pending  and  until  ulterior  pro- 
ceedings, if  found  necessary,  could  be  instituted  in  chancery. 
Equity  acquired  juiisdietion  for  this  temporary  purpose,  and, 
consequently,  retained  it  generally  for  all  the  purposes  of 
the  suit.  A  supplemental  bill  was,  therefore,  proper,  from  the 
time  the  new  matter  arose  upon  which  relief  could  be  extend- 
ed. In  the  case  under  consideration,  there  was  not,  indepen- 
dent of  the  two  judgments,  any  failure  in  bail  or  other  special 
circumstances  to  render  the  issuing  of  a  writ  of  nc  exeat  neces- 
sary or  whereby  any  relief  could  be  had  upon  the  original  bill. 
This  bill  has  proved  wholly  defective  ;  and,  since  it  cannot  be 
sustained,  neither  can  the  supplemental  one  be  upheld,  not- 
withstanding any  merits  contained  in  it  and  also  notwithstand- 
ing there  may  have  been  answers  put  in  and  proofs  taken. 
Having  arrived  at  this  conclusion,  I  am  not  at  liberty  to  ex- 
amine the  merits. 

If  the  complainants  wish  for  such  an  examination,  they  must 
file  a  new  bill,  which  will  be,  in  form,  an  original  bill  found- 
ed upon  the  several  judgments  recovered  de  novo  since  the 
Commencement  of  the  present  suit. 

There  must  be  a  decree  dismissing  both  the  original  and  sup- 
plemental bill,  with  costs. 


VICE-CHANCELLOR'S  COURT, 


Brush  vs.  Vanderberoii,  survivor  of  Freeman, 


brush 
v. 

VANDBW- 
BERGH. 


Copies  of  direct  interrogatories  to  be  put  to  witnesses  under  a  joint  com- 
mission are  to  bo  served  by  each  party  upon  the  other  simutaneously . 


The  defendant  had  applied  for  a  commission  to  examine  a      June  8, 
witness  in  the  state  of  Virginia.    Counsel  attended  on  the  part        1833" 
of  the  complainant  and  joined  in  the  commission,  and  gave  the  Practice. 
names  of  two  witnesses  to  be  examined  on  the  part  of  his  ServtJlg  *****' 

v  a  r  1111  i  n       i      .  rogatories,  on  a 

client.     After  an  order  had  been  entered  for  the  issuing  of  the  commission  to 


commission,  the  solicitor  for  the  defendant  proposed  to  the  so- 
licitor for  the  complainant  to  appoint  a  day  and  time  on  which 
to  serve  simultaneously  the  interrogatories  for  the  examina- 
tion of  the  witnesses  on  the  part  of  the  respective  parties.  The 
latter  declined  doing  so :  claiming  the  right  to  have  the  direct 
interrogatories  for  the  examination  of  the  witness  on  the  part 
of  the  defendant  served  on  him  and  he  to  have  some  days 
thereafter  to  serve  the  interrogatories  for  the  examination  of 
the  witnesses  on  the  part  of  the  complainant. 

A  motion  was  now  made  "  for  an  order  that  the  complain- 
44  ant  serve  on  the  defendant's  solicitor  and  that  the  defendant 
"  serve  on  the  complainant's  solicitor,  within  six  days  from  the 
44  date  of  such  order,  the  direct  interrogatories  proposed  by 
44  either  party  for  the  examination  of  witnesses  to  be  examined 
"  under  the  commission  ordered  to  be  issued  in  this  cause ;  and 
44  that  each  party  do  respectively  serve  on  the  solicitor  of  the 
44  other  the  cross  interrogatories  proposed  to  be  administered  to 
44  such  witnesses  within  ten  days  from  the  date  of  such  order. 
"  And  that  all  such  interrogatories,  as  well  direct  as  cross,  be 
*  settled  by  the  vice-chancellor  at  his  chambers  on  the  fifteenth 
'4  day  of  June  next  or  on  some  other  day  to  be  fixed  upon  by 
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Schmidt  vs.  Hoyt. 


An  unregiatered  mortgage  has  still  (since  the  R.  S.)  a  preference  over  a 
docketted  judgment. 


June  10,  Foreclosure  bill ;  and  the  question  was  upon  the  priority 

1833.        of  a  judgment.     The  mortgage  had  been  given  for  part  of  the 

VnZgGertd    purchase  money,  and  was  so  expressed  on  its  face  :  but  the 

mortgaged  and  mortgagee  failed  to  record  it  until  the  thirteenth  day  of  Feb- 

JPrwity.'        ruary   one    thousand  eight  hundred    and  thirty  two,   prior 

to  which  time  the  judgment  had  been  docketted  against  the 
mortgagor.  The  property  embraced  by  the  mortgage  was 
leasehold.  It  had  been  sold  under  a  decretal  order ;  and  the 
money  paid  into  court 

Mr.  H.  M.  Western,  for  the  complainant. 

Mr.  A.  Williams,  for  the  judgment-creditor. 


The  Vice-Chancellor.  A  judgment  is  now  a  lien  upon 
chatties  real  orjeasehold  estate,  from  the  time  of  its  being  dock- 
etted :  t  R.  S.  350,  §  3.  lb.  360,  §  12.  In  this  respect  the 
law  is  altered.  Formerly,  an  execution  was  necessary  to 
bind  this  species  of  property.  Yet,  it  makes  no  difference  in 
regard  to  the  present  question.  An  unregistered  mortgage, 
always  had  a  preference  over  a  subsequent  docketted  judg- 
ment: Jackson  v.  Dubois,  4  J.  R.  216.  Although  mortgages 
are»  put  upon  the  same  footing  as  all  other  conveyances  of  real 
estate  with  respect  to  the  necessity  of  recording  them,  yet  they 
are  valid,  without  being  recorded,  for  all  purposes,  except  that 
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of  preserving  their  liens  against  bonajide  purchasers  and  their 
priority  over  subsequent  mortgages.  The  statute  only  de- 
clares that,  u  every  conveyance"  (which  includes  mortgages) 
"  of  real  estate,  within  this  state,  hereafter  made,  shall  be  recor- 
"  ded  in  the  office  of  the  clerk  of  the  county  where  such  real  es. 
"  tate  shall  be  situated ;  and  every  such  conveyance  not  so  re* 
"  corded,  shall  be  void  as  against  any  subsequent  purchaser 
44  in  good  faith  and  for  a  valuable  consideration,  of  the  sam6 
44  real  estate  or  any  portion  thereof,  whose  conveyance  shall  be 
44  first  duly  recorded  :  1  R.  S.  756.  §  1."  A  judgment  creditor 
is  not  embraced  in  the  word  "  purchaser :"  lb.  762.  §  37.  The 
rule,  therefore,  is  still  the  same  as  was  laid  down  in  the  case  of 
Jackson  v.  Dubois. 

It  is  unnecessary  to  consider,  whether  the  circumstance  of 
the  mortgage  being  given  for  a  part  of  the  purchase  money  is 
entitled  to  any  weight.  I  apprehend  it  has  not  It  certainly 
is  not  a  case  within  the  statute,  which  declares  that  a  mortgage 
given  to  secure  purchase  money  shall  be  preferred  to  a  previous 
judgment  obtained  against  a  purchaser :  1  R.  S.  749.  §  5. 
Here,  the  judgment  was  obtained  after  the  purchase  and  the 
giving  of  the  mortgage,  but  prior  to  its  being  recorded.  The 
equitable  lien  for  the  purchase  money  was  merged  in  the  mort- 
gage ;  and  the  complainant  is  now  confined  to  his  remedy  and 
to  the  rights  which  this  gives  to  him :  but,  in  my  opinion,  he 
is  entitled  to  a  priority  of  payment  out  of  the  mortgaged  prem- 
ises.   Decree  accordingly. 


1833; 

SCUMIlrt 

V. 

HOYT» 
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1833.  Mr.  H.  W.  Warner  and  Mr.  Joshua  Coit,  for  the  complain- 

Wv— ^      ants. 
Wiltshire 

v. 

m\rfleet.       The  Vice-Chancelloh.    Creditors  can  only  have    their 

July  8.       remedy  against  a  debtor  after  the  return  of  nulla  tana  upon 

an  execution  issued  under  a  judgment  at  law.     If  it  were  not 

so,  a  creditor  might  file  a  bill  upon  every  sale  where  a  debtor 

did  not  pay  him. 

It  is  true,  the  bill  in  this  case  charges  the  purchases  to  have 
been  made  in  fraud  ;  at  a  time  when  the  defendant  was  in- 
solvent ;  and  with  an  intention  to  abscond  and  carry  away  the 
avails :  but  then  again,  the  particular  prayer  evidently  recog- 
nizes the  sales  and  seeks  payment  of  judgments  to  be  recover- 
ed on  account  of  such  sales.  It  proceeds  throughout  upon 
the  subsisting  relation  of  debtor  and  creditor.  If  the  bill  had 
shown  the  fraud  and  charged  that  no  valid  sale  had  taken 
place,  in  fact,  and  had  considered  the  goods  as  still  being  the 
property  of  the  complainants,  it  would  have  been  supported 
and  the  proceeds  arising  from  any  disposition  of  the  property 
which  the  defendant  might  make  could  have  been  stopped  in 
any  place.  Then,  the  complainants  would  have  appeared  as 
owners  and  not  as  creditors.  Enough  appears  to  entitle  the 
complainants  to  relief  as  owners,  but  the  specific  prayer  is  not 
adapted  to  such  a  case. 

Nor  will  the  general  prayer  help  the  complainants.  It  is  not 
put  in  the  alternative  ;  it  is  "  comP  for  further  relief.  Chan- 
cellor Walworth  has  thus  expressed  himself  in  Cotton  v.  Ross, 
2  Paige,  896  :  "  where  the  case  made  by  the  bill  may  entitle  the 
"  complainant  to  one  kind  of  relief  or  another,  but  not  to  both, 
"  the  prayer  should  be  in  the  disjunctive.  So,  if  the  comphun- 
"  ant  is  in  doubt  whether  the  facts  of  his  case  entitle  him  to 
H  the  specific  relief  prayed  for  or  to  relief  in  some  other  form, 
"  his  prayer,  concluding  for  general  relief,  should  be  in  the 
"  disjuntive.  And,  in  such  a  case,  although  he  is  not  entitled 
•'  to  the  relief  specifically  prayed  for,  he  may,  under  the  gene- 
ral prayer,  obtain  any  other  specific  relief,  provided  it  is  con- 
"sistent  with  the  case  made  by  the  bill  (per  Thompson  J.  I. 
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"  John  R.  559  ;  13  Ves.jun.  119;  1  John.  Ch.  If.  117  : 2  Young 
"  &  Jervis,  33 ;  2  Peters9  R.  595.)  But,  if  a  complainant  prays 
"  for  particular  relief  and  other  relief  in  addition  thereto,  he 
"  can  have  no  relief  inconsistent  with  such  particular  relief,  al- 
though founded  upon  the  bill/'  Now,  the  general  prayer 
here  is,  by  the  use  of  the  conjunction,  a  part  of  and  to  be  taken 
in  connection  w  ith  the  particular  prayer :  and  if,  under  the 
statements  of  the  bill  and  on  account  of  the  case  made,  this 
particular  prayer  cannot  be  granted,  then  the  general  one  is 
powerless. 

I  consider  the  bill  demurrable  ;  and  while  I  hold  that  opin- 
ion, I  cannot  sustain  the  injunction.  Indeed,  I  am  given  to  un- 
derstand that  actions  at  law  are  progressing  against  this  de- 
fendant in  which  he  is  held  to  bail.  There  is  no  justice  in  al- 
lowing two  remedies  in  a  case  which  the  complainants  them- 
selves reduce,  by  their  mode  of  action,  to  a  mere  ordinary  one 
of  debtor  and  creditor.  However  improper  and  dishonest  the 
conduct  of  this  man  may  be,  1  must,  nevertheless,  dissolve  the 
present  injunction. 
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Nelson  vs.  Montgomery  and  others. 


If  a  wrong  party  be  inserted  in  a  bill  and  the  solicitor  for  the  complainant 
has  stipulated  that  such  party  shall  be  paid  the  costs  of  putting  in  an  an- 
swer, payment  of  them  will  not  be  ordered  out  of  a  surplus,  but  the 
same  must  be  borne  by  such  solicitor.  In  this  case,  they  had  not  been 
provided  for  by  the  decree. 


This  was  a  bill  of  foreclosure.     The  complainant,  in  search-       Jtdv  1, 
ing  for  liens,  had  found  a  judgment  in  favor  of  the  United         888, 
States  against  one  Moses  Jarvis  ;  and,  presuming  it  to  relate  Practice. 
to  the  defendant  Moses  W.  Jarvis,  the  United  States  was  made  p^^ 
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a  party.  The  district  attorney  had  received  a  written  stipu- 
lation, from  the  solicitor  for  the  complainant,  that  his  costs  of 
appearing  and  putting  in  an  answer  should  be  paid  to  him.  It 
turned  out  that  this  "  Moses  Jarvis"  was  not  the  defendant 
Moses  W.  Jarvis ;  and  the  costs  of  the  district  attorney  were 
forgotten  to  be  inserted  in  the  decretal  order. 

The  complainant  had  been  paid  through  a  sale  ;  and  a  sur- 
plus remained  in  court. 


Mr. 


for  the  complainant,  now  moved  that  the 


costs  of  the  district  attorney,  which  he  was  under  a  stipu- 
lation to  pay,  might  be  paid  out  of  the  surplus. 

Mr.  P.  T.  Ruggles,  for  defendants  claiming  the  surplus. 

The  Vice-chancellor.  I  am  of  opinion  the  costs  of  the 
district  attorney  for  the  United  States  are  not  a  charge  upon  the 
surplus  money  in  court.  The  consequences  o{  iraVmg  a 
wrong  party  to  the  bill,  coupled  with  the  stipulation,  require 
that  payment  of  these  costs  should  be  borne  by  the  complain* 
ant  or  his  solicitor.  They  ought  not  fall  upon  a  party  entitled 
to  the  residue. 


INDEX, 


A. 

ABSENT  DEFENDANT,  See  Practice,  1,  2,  *. 
ADMINISTRATOR,  Seo  Executor  and  Administrator. 

ADVERSE  POSSESSION. 

1.  Whereon©  is  enjoying  a  right  adversely  to  another,  but  the  latter  tacitly 
consents  and  acquiesces,  no  account  shall  be  had  beyond  the  time  of  filing  the 
trill.  This  rule  applies  whenever  there  has  been  a  mere  adverse  possession  and 
the  delay  in  asserting  the  right  and  calling  for  an  account  is  attributable  to  the 
complainant's  own  negligence  or  laches.     Roosevelt  v.  Post,  579. 

2.  Therefore,  where  the  defendants  were  suffered  to  take  the  whole  of  the 
wharfage  of  a  bulkhead  for  some  years,  upon  the  supposition  of  its  belonging 
to  them,  and  this  was  induced  by  long  acquiescence  or  remissness  on  the  part  of 
the  complainant,  who  now,  for  the  first  time,  asserted  and  proved  his  right : 
Held,  that  he  was  entitled  to  an  account  only  from  the  time  of  filing  his  bill.      /a. 

3.  If,  however,  there  has  been  any  fraud  or  wHful  act  on  the  part  of  a  party  in 
•possession  or  he  be  confessedly  a  trustee,  guardian,  bailiff  or  agent,  then  the  above 
rule  does  not  apply.     /&. 

ALIEN.     See  Specific  performance,  7. 

ALIMONY 

1.  An  allowance  to  a  wife  of  alimony  and  money  to  carry  on  a  suit,  instituted 
for  a  divorce,  is  almost  a  matter  of  course.  Affidavits  in  opposition  are  admitted 
for  the  purpose  of  fixing  the  amount  to  be  allowed.     Wright  v.  Wright,  62. 

2.  Temporary  alimony  and  money  to  carry  on  the  suit  will  be  allowed,  not- 
withstanding the  opposite  party  puts  in  a  pica  denying  the  marriage.  Smith  v. 
Smith,  255. 

3.  A  wife  is  entitled  to  temporary  alimony  up  to  a  final  decree,  notwithstand- 
ing a  jury  upon  a  feigned  issue  has  given  a  verdict  of  adultery  against  her. 
Stanford  v.  Stanford,  317. 

4.  Although  there  was  an  appeal  to  the  Chancellor  from  an  order  allowing 
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the  sufficiency  of  a  next  friend,  still  it  did  not  stay  the  vice-chancellor  from  grant- 
ing temporary  alimony.     Relet  tnon  v.  Robertson,  360. 

5.  Although  a  husband  files  a  bill  for  an  absolute  divorce,  after  a  wife  has  filed 
one  for  a  separation,  still  she  is  entitled  to  temporary  alimony  and  money  to  liti- 
gate.    Monroy  v.  Monroy,  382. 

6.  Amount  of  alimony  fixed  upon  by  the  court  without  a  reference,     lb. 


ARREST. 

1.  A  person  who  has  been  illegally  arrested  while  returning  from  court,  where 
he  has  been  examined,  will  be  liable  to  arrest  under  the  writ  after  a  discharge  from 
the  uulawful  taking.  The  process  is  still  good  in  the  sheriff's  hands.  J  anWt- 
zelv.  VanWezel,  113. 

ASSESSMENT.     See  Landlord  and  Tenant,  3,  4. 

ASSIGNOR  AND  ASSIGNEE. 

1*  Voluntary  assignees  are  not  entitled  to  charge  a  commission,  except  un- 
der express  agreement :  still,  it  would  stem,  that  in  some  cases  &  compensation 
on  the  ground  of  quantum  meruit  would  be  just.     Jewett  v.  Woodward,  195. 

2.  It  seems,  that,  generally,  the  best  way  to  get  at  the  amonnt  of  compensa- 
tion to  be  allowed  to  an  assignee  under  a  trust  deed,  will  be  to  enquire  the  value 
of  his  services  and  the  length  of  time  employed  and  fix  the  amount  by  way  of  sal- 
ary or  by  a  per  diem  allowance,     lb. 

AUCTIONEER. 

1.  Where  an  auctioneer  has  the  avails  of  a  fraudulent  sale  in  his  hands,  lie 
cannot  protect  himself  from  answering  by  a  demurrer  upon  the  ground  of  his  be- 
ing a  witness.     Schmidt uv.  Dieter icht,  119. 

2.  An  auctioneer,  in  such  a  case,  is  a  mere  agent  or  stake-holder  ;  and  be 
cannot  protect  himself  upon  the  ground  of  other  parties  having  a  defence.  In- 
demnity is  all  he  can  ask  upon  bringing  the  money  into  court  or  paying  it  under 
an  order,     lb. 


B. 


BOND. 

1.  The  right  to  proceed  at  law  upon  a  bond  against  both  principal  and  surety 
»  not  taken  away  under  the  R.  S.  by  the  creditor's  also  holding  a  morteace, 
JUnd  v.  Sergeant,  164.  ^* 
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2.  If  a  surety  is  resorted  to  in  any  case  and  compelled  to  pay,  an  equity  arises 
in  his  favor  to  be  substituted  in  the  place  of  the  creditor  and  to  have  the  benefit  of 
all  securities  which  he  held,     76. 

3.  Where  N.  sells  out  a  newspaper  establishment  to  W.  and  T.  and,  by  bond 
and  covenant,  stipulates  not  to  set  up  another  paper  within  a  certain  time  and 
distance,  and  N.  afterwards  buys  TVa  moiety  and  becomes  joint  proprietor  with 
W. :  the  remedy  at  law  against  N.  upon  the  bond  and  covenant  is  gone.  Noah  v. 
Webb,  604. 

4.  Bonds  and  covenants  which  have  been  fairly  made  and  aro  founded  upon 
sufficient  consideration,  but  have  become  defective  or  unavailable  at  law,  will  be 
sustained  in  equity.     lb. 

5.  A  party  who  claims  to  have  a  bond  or  covenant  given  up,  should  clearly 
show,  not  only  that  the  instrument  is  void  in  law  and  can  never  be  enforced,  but 
also  that  in  equity  it  never  ought  to  be  made  use  of  or  enforced.     lb. 


COMPENSATION.     See  Assignor  and  Asngnee,  1. 
CONSTRUCTION  OF  STATUTE. 

1.  In  construing  a  statute,  the  intention  of  the  lawgiver,  when  once  ascertain- 
ed, is  to  prevail  over  the  literal  sense  of  the  words  which  are  used.  Such  inten- 
tion is  to  be  gathered  from  a  consideration  of  nil  parts  of  the  statute  taken  togeth- 
er. This  may  be  presumed  according  to  the  necessity  of  the  matter  and  of  that 
which  is  consonant  to  reason  and  good  construction.  McDermut  v.  Lorillard, 
273. 

CREDITOR,   See  Debtor  and  Creditor. 

CUSTOM. 

1.  A  custom  of  merchants  must  be  a  mercantile  usage  so  well  known  and  es- 
tablished as  to  form  a  part  of  the  law-merchant ;  otherwise,  it  is  not  sufficient  as  a 
custom.     Buck  v.  Grtmshaw,  140. 

CUSTOM-HOUSE  BONDS.     See  Debenture,  J,  2. 


D. 


DEBENTURE. 

I.     Although  custom-house  bonds  lay  over  and  judgments  are  obtained  upon 
them  yet  the]debtor  is  entitled  m  equity  to  a  set-off  upon  debentures  connected  with 
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such  bonds  from  the  time  they  are  duo  and  the  interest  is  only  to  run  from  that 
period  upon  the  balance  of  the  bonds.     Jones  v.  Moore,  632. 

2.  Same  decision,  in  relation  to  the  right  of  set-off  on  debentures  against  judg- 
ments upon  custom-house  bonds,  as  in  the  last  case.     Mot  ton  v.  Ludtotr,  639. 

DEBTOR  AND  CREDITOR; 

Where  an  assignment  professed  to  provide  for  creditors  named  in  a  schedule, 
by  directing  the  proceeds  of  the  assigned  property  to  be  divided  among  them  pi\# 
rata,  but  that  the  creditors,  as  a  condition  of  receiving  the  dividend,  should  release 
the  balance  of  their  debts  ;  and  also,  that  any  creditor  not  giving  any  discharge 
within  five  days  alter  a  dividend  was  declared  and  received,  should  be  precluded 
from  all  beneiit  :  Held,  to  be  a  fraudulent  assignment.  Armstrong  v.  Ztyrnc, 
79. 

2.  Debtors  who  stipulate  fur  an  absolute  discharge,  before  a  creditor  is  to 
have  the  benefit  of  the  property,  assume  to  themselves  a  power  over  the  creditors 
for  their  own  personal  advantage,     lb. 

3.  Where  all  the  creditors,  or  the  greater  part  of  them,  do  not  conform  to  the 
terms  of  an  assignment,  a  trust  results  to  the  debtors  ;  and  the  assignees  would 
be  liable  to  account  to  them  for  any  surplus  in  their  hands,     lb. 

4.  When  creditors  choose  to  come  in  under  an  assignment  and  claim  the  ben- 
efit of  it,  they  must  comply  with  the  terms  which  the  debtor  has  impost  3e\e- 
ett  v.  Woodward,  195. 

5.  Where  an  assignment  provided,  that  should  there  not  be  sufficient  to  pay 
the  debts  in  full,  the  assignees  might  compromise  as  to  the  same  and  require  dis- 
charges on  payment  of  a  dividend  :  It  was  held,  this  did  not  compel  the  creditors 
to  release  the  whole  of  their  demands  before  they  could  take  a  dividend,     lb. 

6.  Creditors  who  commence  legal  proceedings  against  the  properly  of  their 
debtor,  but  abandon  such  proceedings,  are  not  thereby  precluded  from  receiving  a 
dividend  under  a  trust-deed,  nor  from  calling  the  assignee  to  an  account  The 
doctrine  of  election  does  not  apply  to  such  a  case.     lb. 

7.  Although  there  is  a  general  denial  of  fraud,  yet  if,  upon  the  face  of  a  trust 
deed,  it  appears  intended  to  hinder  and  delay  creditors,  the  same  will  be  set  aside. 
Cunningham  v.  Lreebom,  2.56. 

8.  A  debtor  may  protect  his  accommodation  endorser  and  make  him  bis  as- 
signee,    lb. 

9.  An  assignee's  not  having  signed  and  sealed  the  deed  of  trust  nor  entered 
into  a  covenant  to  perform  his  duty,  can  be  no  ground  for  vitiating  the  instrument. 
lb. 

10.  When  a  deed  for  the  benefit  of  creditors  is  absolute,  vesting  the  property 
in  a  trustee  and  giving  the  creditors  rights  (after  preferences,)  the  same  is  valid 
without  the  necessity  of  the  creditors  signing  it.     lb. 

11.  Although  such  a  deed  has  no  schedules  to  show  the  property  assigned, 
nor  the  names  of  the  creditors,  nor  the  amount  of  debts,  yet  these  omissions  are 
not,  of  themselves,  sufficient  to  avoid  it.  in  some  cases,  when  taken  in  connection 
with  the  circumstances,  it  might  be  otherwise.  In  the  present  case,  all  this  was 
obviated  by  the  defendants  adding  schedules  to  their  answers,     lb. 

12.  When  a  debtor,  by  a  valid  deed  of  trust,  prefers  a  few  and  declares  the 
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balance  is  to  go  to  his  other  creditors,  a  judgment-creditor  filing  his  bill  after  execu- 
tion will  not,  by  his  diligence,  be  entitled  to  payment  immediately  after  the  pre- 
ferred few.     He  cannot  affect  the  trust,     76. 

13.  Although  merchandize  may  be  assigned  upon  a  verbal  condition  that  no 
Euits  shall  be  brought  against  tho  assignor,  yet,  the  commencing  of  actions  is  not 
necessarily  an  avoidance  of  the  contract.     JDe  Forest  v.  Bates,  398. 

14.  Where  A.  in  New  York,  being  indebted  to  B.  and  C,  directs,  by  letter, 
the  proceeds  of  a  cargo  in  St.  B.  to  be  sent  to  B.  in  order  to  go  ii\  satisfaction  of 
the,  debts  due  to  B.  and  C,  and  this  letter  is  carried  out  by  £.  who  has  promised 
in  writing  to  facilitate  the  measure  :  £.  becomes  their  agent  in  receiving  the  prop- 
erty, and  A.  cannot  revoke  the  authority  ho  has  given,  nor,  by  subsequent  assign- 
ment, deprive  them  of  the  benefit  of  it.     76. 

15.  Judgment-creditors  may  join  in  filing  a  bill  to  reach  tho  equitable  inter- 
ests, choses  in  action  or  concealed  property  of  their  debtor.  Leniilhon  v.  Moffat, 
451. 

16.  Whenever  there  are  creditors  or  other  persons  having  demands  (which  aro 
cognizable  in  equity  and  of  equal  standing)  upon  a  common  fund  or  estate  and 
out  of  which  they  claim  to  be  paid,  the  proper  course  for  them  is  to  unite  in  one 
bill  or  for  one  or  more  to  file  a  bill  in  behalf  of  all.  Such  a  bill  is  not  multifari- 
ous.    76. 

17.  Whether  where  a  bill  is  filed  by  several  judgment-creditors,  and  any  one 
or  more  of  them  fails  to  prove  his  judgment  and  execution  returned,  the  bill  would 
be  dismissed  as  to  all :  Query  1  lb. 

18.  A  debtor  may  provide  in  an  assignment  for  payment  of  present  and  pro- 
spective costs  of  suits  going  on  (relating  to  some  of  the  assigned  property)  without 
its  invalidating  such  assignment,     lb. 

19.  A  debtor  assigns  a  part  of  his  property,  in  trust,  for  all  his  creditors  and  to  be 
paid  to  them  "  as  they  respectively  execute,  under  their  bands  and  Reals,  a  full  re* 
lease  and  discharge  of  their  respective  debts,  claims  and  demands"  against  him. 
If  all  the  creditors  do  not  accept  of  the  assignment  within  sixty  days,  then  the  debtor 
has  power  to  appoint  so  much  of  the  property  as  may  not  be  accepted  to  such 
creditors  as  he  may  think  proper  ;  and  that  such  appointment  shall  go  into  effect 
ntthe  expiration  of  such  sixty  days  or  as  soon  as  such  non-acceptance  could  be 
ascertained.  Held,  that  such  an  assignment  hindered  and  delayed  creditors  and 
was  void.     76. 

20.  It  would  seem,  that  whilo  preferences  are  allowed,  a  debtor,  who  assigns 
every  thing  generally,  may  provide  that  those  credirors  who,  within  a  reasonable 
time,  agree  to  accept  the  amount  in  full  and  givo  a  discharge,  shall  be  first  paid- 

lb. 

21.  An  assignee  of  a  judgment,  who  has  not  taken  out  execution,  cannot  file 
a  judgment-creditor's  bill  in  his  own  name,  even  though  the  original  plaintiff  may 
have  had  a  fieri  facial  returned  unsatisfied.      Wakeman  v.  Rvssel,  500. 

22.  The  court  will  not  grant  the  defendant  means  to  carry  on  a  defence  to  a 
judgment-creditor's  bill  out  of  the  property  enjoined.     Tuthill  v.  LvpUm,  654. 

23.  Where  a  complainant  has  files  a  mere  judgment-creditor's  hill,  upon  judg- 
ments which  arc  afterwards  set  aside  at  law,  and  filed  a  supplemental  bill  founded 
upon  a  third  judgment  which  is  valid,  both  the  original  and  supplemental  bill  will 
be  dismissed.     Butchers  and  Drovers  Bank  v.  Willis,  645. 

24.  Creditors  have  no  right  to  file  a  bill  in  chancery  against  a  debtor  upon  a 
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sale  of  goods  treating  him  as  the  debtor,  until  an  execution  at  law  has  been  re- 
turned unsatisfied,  however  dishonest  the  conduct  of  the  latter  may  have  been. 
But,  if  vendors  of  goods  will  charge  that  the  purchase  was  fraudulent  and  the  de- 
fendant has  got  possession  of  them  by  fraud,  and  seek  to  rescind  the  contract, 
then  the  goods  and  the  proceeds  can  be  enjoined  in  the  hands  of  such  fraudulent 
purchaser.      Wiltshire  v.  Marfleet,  654. 

25.  Although  creditors  had  set  out  a  case  of  fraud  in  the  sale  of  goods,  yet, 
as  by  their  particular  prayer  they  evidently  recognized  the  transaction  as  a  sale 
and  sought  relief  a*  creditors  and  did  not  add  a  disjunctive  general  prayer:  it  was 
held,  that  such  a  bill  was  demurrable  and,  consequently,  an  injunction  would  not 
hold.     lb. 

And  see,  Assignor  and  Assignee,  1,2;  Partnership  7  ;  Pleading,  1 ;  Sale, 
3,  2,  3  ;   Trust.     Trustee,  1,  2. 


DEED. 

1.  A  protestation  in  the  attesting  clause  of  a  deed  has  no  effect  upon  it,  provi- 
ded it  is  not  at  variance  with  the  terms  of  the  deed  or  can  have  no  influence  in 
qualifying  or  changing  its  meaning.     Wright  v.  Taylor,  226. 

2.  An  error  was  made  in  a  deed  from  a  father  to  his  son,  by  describing  (he  lands 
as  being  in  the  north  west  instead  of  the  north  east  corner*  The  son  conveyed 
the  property  absolutely  to  creditors  of  the  father  in  satisfaction  of  their  debt  and  the 
error  was  continued  in  the  deed  to  them.  The  defendant,  a  judgment-creditor  of 
the  father,  persevered  in  a  levy  upon  the  land  in  the  north  east  corner,  after  being 
notified  of  the  error  :  Held,  that  the  judgment  did  not  attach  upon  the  land  thus 
conveyed.  The  defendant  was  perpetually  enjoined,  and  costs  were  given  against 
her.     Gouverneury.  lilus,  477. 

And  see,  Infant ,  1,  2,  3. 


DEFEAZANCE. 

1.  It  is  very  questionable  whether  a  mere  matter  of  defeazance  or  condi- 
tion amounts  to  a  contract  which  a  court  of  law  or  equity  can  recognize  as  the 
foundation  of  an  action  or  of  a  bill  for  a  specific  performance.  Wright  v.  T*j- 
lor,  226. 


DISCOVERY  BILL.     See  Jurisdiction,  2. 
DIVORCE  AND  SEPARATION. 

1 .  Cases  of  adultery  are  generally  made  out  from  circumstances  leading  to 
the  fact  by  fair  inference  and  necessary  conclusion.     Mulock  v.  Mulock,  14. 

2.  Cruelty  and  adultery  are  entirely  distinct  causes  of  divorce  ;  and  they  can- 
not be  combined  in  the  same  bill  as  substantive  causes  of  complaint,     lb. 
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3.  The  propensity  to  drink  to  intoxication  is  not,  in  itself,  a  ground  for  di- 
vorce a  mensa  tt  thoro.  If  the  consequences  of  intoxication  produce  bodily  inju- 
ry or  endanger  the  wife's  personal  safety,  there  the  court  will  interfere.  Mason 
v.  Mason,  278. 

4.  Occasional  sallies  of  passion,  from  whatever 'cause,  do  not  amount  to  legal 
cruelty,  so  long  as  there  is  no  threat  of  bodily  harm.     lb. 

^  5,  To  constitute  scvitia  of  the  civil  law,  bodily  injury  or  an  act  of  personal 
violence  is  not  necessary.  It  is  made  out,  if  there  be  a  series  of  unkind  treat- 
ment, accompanied  by  words  of  menace  creating  a  reasonable  apprehension  that 
bodily  injury  must  result  to  the  wife,  unless  prevented.  Still,  the  causes  for  ap- 
prehension must  be  weighty  and  show  an  impossibility  that  the  duties  of  the  mar- 
ried life  can  be  discharged.     16. 

6.  Sir  William  Scott's  definition  of  legal  cruelty  given  and  sanctioned* 
lb* 

7.  It  is  a  serious  question  how  far  a  husband,  who  marries  after  a  feigned  is- 
sue and  before  a  decree,  can  have  any  benefit  of  a  verdict  of  adultery  given  against 
the  wife.     Stanford  v.  Stanford,  317. 

8.  Where  a  wife  files  a  bill  for  a  limited  divorce,  and  the  husband  then  files 
one  against  her  for  an  absolute  divorce,  on  account  of  adultery,  he  cannot  stay 
the  wife's  suit  in  order  to  have  his  own  first  heard.    Monroy  v.  Monroy,  382. 

9.  It  seems,  that  where  a  divorce  bill,  taken  p.  c,  shows  apparent  condona- 
tion, but  states  circumstances  which  go  to  negative  a  forgiveness,  the  master 
has  a  right  to  take  proof  upon  the  question  of  condonation.  Johnson  v.  Johnson, 
439. 

10.  Condonation  is  not,  in  all  cases,  a  bar  to  the  remedy.  It  amounts  only 
to  a  forgiveness,  accompanied  with  an  implied  condition  of  not  repeating  the  in-* 
jury ;  and  when  the  forgiveness  proceeds  from  the  wife,  it  is  upon  the  idea  of  her 
being  treated  with  conjugal  kindness.  On  a  breach  of  the  condition,  in  either^case, 
the  right  to  prosecute  for  the  former  injury  revives.     lb. 

11*     Nor  need  the  subsequent  injury  be  of  the.  same  sort  or  be  proved  in  the 
same  manner  or  be  sufficient  of  itself,  when  proved,  to  warrant  a  divorce,     lb. 
12.     Condonation  is  less  binding  on  the  wife  than  the  husband,     lb. 

And  see,  Alimony,  1, 2,  3,  4,  5,  6  ;  Practice,  Affidavit,  4  ;  Practice,  Feign- 
cd  Issue,  23,  24,  25. 


DOWER. 

1.  The  court  cannot  compel  a  husband,  who  has  married  a  woman  having  a 
dower  right,  nor  the  female  either,  to  join  in  a  deed  releasing  it  Matter  of 
Lane,  349. 

2.  A  bequest  in  lieu  of  dower  and  the  acceptance  of  the  same,  amounts  to  a 
matter  of  contract  and  purchase  ;  and  the  wife  is  to  be  paid  the  bequest  in  prefer- 
ence to  other  legacies  and  without  abatement.  But  the  debts  are  to  be  paid  first. 
lsenhart  v.  Brown,  411. 

3.  A  husband  conveyed  real  estate  in  fee,  without  his  wife's  joining.  After- 
wards, by  will,  he  bequeathed  to  the  wife  a  third  of  the  remainder  of  his  real  and 
personal  estate  "  as  and  for  her  right  of  dower  during  her  life."     She  accepted  it. 

84 
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Held,  that  it  was  a  relinquishment  of  her  claim  for  dower  out  of  the  realty  which 
had  been  conveyed  by  the  husband  alone,  as  well  as  of  the  lands  whereof  the  hus- 
band was  seized  at  the  time  of  making  the  will.     Steele  v.  Fisher ,  435. 

4.  A.  suit  in  partition  cannot  take  away  a  wife's  right  to  dower.  On  a  parti- 
tion such  right  attaches  to  the  husband's  several  ty-share ;  and,  if  a  sale  is  de- 
creed, the  lands  should  be  sold  subject  to  it  :  unless  she  will  voluntarily  release. 
The  master's  deed  will  not  carry  it.     Matthews  v.  Matthews,  565. 

5.  No  act  of  the  husband's,  without  the  wife's  consent  or  misconduct,  can  bar 
her  dower,     lb. 

And  see,  Evidence,  1,2;  Specific,  performance,  3. 

E. 


EJECTMENT. 

1.  A  judgment  in  ejectment  is  of  the  same  binding  force  and  efficacy  as  any 
other  judgment,  and  is  a  bar,  except  in  a  second  action  of  ejectment.  VaarVgck 
v*  Seward,  327. 

2.  Therefore,  when  an  action  of  ejectment  was  brought  in  the  Supreme  Court 
to  try  the  validity  of  a  deed,  and  the  question  of  fraud  was  ultimateVy  Y&aaed  u^oa 
by  the  court  of  errors,  who  rendered  a  judgment  against  the  plaintiff,  chancery 
would  not  sustain  a  bill  for  the  same  plaintiff  to  impeaoh  the  deed  as  fraudulent 
upon  the  grounds  involved  in  the  former  suit.     J6. 


ELECTION,  See  Will,  12. 
EQUITABLE  ASSETS,  Sec  Will>\U 
ERROR,  See  Deed,  2. 

EVIDENCE. 

1.  It  seems,  that,  on  a  feigned  issue  to  try  the  question  of  adultery,  acta  of 
cruelty  which  lead  strongly  to  the  conclusion  of  the  adultery's  being  contemplated 
may  be  received  in  evidence.     Muloch  v.  Mulock,  14. 

2.  A  judge  is  right,  upon  the  trial  of  a  feigned  issue,  in  allowing  proof  of  acU 
of  cruelty  for  the  purpose  of  showing  :  1.  That  the  affections  of  a  husband  were 
alienated  from  the  wife.  2.  A  course  of  abuse  from  the  time  of  his  connection 
with  another  woman  down  to  and  terminating  in  a  separation  from  his  wife. 
3.  That  such  cruelty  resulted  from  such  connection  and  was  part  of  a  plan  con- 
trived between  them  to  drive  the  wife  from  home,  in  order  that  the  improper  inti- 
macy might  be  more  easily  carried  on.     lb. 

3.  Where  an  answer  is  positive,  no  decree  can  be  made  against  it  upon  ths 
testimony  of  a  single  witness.      If,  however,  there  are  circumstances  which 
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strengthen  the  witness  and  entitle  him  to  greater  credit,  this  forms  an  exception, 
In  weighing  circumstances,  equal  credit  is  to  be  given  to  each,  and  it  is  to  be  for- 
gotten that  one  is  a  disinterested  witness.     Siurtevanl  v.  Water  bury,  442. 

And  see  Practice,  Feigned  Issue  generally. 


EXECUTOR  AND  ADMINISTRATOR 

1.  An  administratrix,  who  has  been  superseded,  will  not  be  allowed  to  with- 
draw from  a  suit  in  which  she  is  a  defendant.     Carow  executor,  v.  Mowait,  9. 

2.  Where  a  part  of  an  intestate's  •estate  consisted  of  stock  and  the  adminis- 
trator, in  1819,  had  it  transferred  into  his  own  name,  received  the  dividends  for 
years  and  mingled  them  with  his  own  monies  without  being  enabled  to  separate 
-them  :  Held,  that  he  was  a  trustee  of  the  stock  for  the  next  of  kin,  must  account 
for  the  dividends  pro  tanto,  and  be  charged  with  interest  upon  the  dividends  from 
the  times  they  were  respectively  received.  The  accounts  of  the  stock  were  to  be 
stated  from  1819;  and  if  the  administrator  had  since  sold  out  and  invested  the 
avails  elsewhere,  they  were  to  be  followed  and  whatever  dividends  or  income  he 
had  received  from  reinvestments  were  also  to  be  accounted  for  with  interest. 
G  amiss  v.  Gardiner,  128. 

3.  As  a  general  rule,  executors,  administrators  and  trustees  are  liable  to  pay 
simple  interest  where  they  unnecessarily  retain  the  money  in  their  hands,  hold  k 
an  unreasonable  time,  mix  it  with  their  own  private  funds,  u*e  k  in  the  way  of 
trade  or  derive  any  personal  advantage  from  it.     lb. 

4.  It  is  only  in  special  cases  and  under  peeulinr  circumstances,  which  must  be 
proved,  that  interest  is  to  be  compounded  against  them.  It  is  confined  to  cases  of 
wilful  omission  of  duty  and  is  not  adopted  in  a  case  of  negligence.     lb. 

5.  A  person  in  a  fiduary  situation  shall  never  be  permitted  to  make  gain  to 
himself  of  the  trust  property  in  his  hands,     lb. 

6.  An  administrator,  who  is  applying  to  a  surrogate  for  leave  to  sell  real  estate 
in  order  to  pay  debts,  will  be  restrained,  by  perpetual  injunction,  where  a  decree 
for  foreclosure  and  sale  of  the  same  premises  has  been  had  in  this  court  and  is  in 
•force.     Breevort  v.  JVlcJimsey,  551. 

7.  It  is  not  the  business  of  equity  to  undertake  the  administration  of  estates 
in  the  first  instance,  nor  to  take  the  administration  out  of  the  hands  of  persons  du- 
ly appointed  and  who  are   in  no  default.     Matthews  v.  Matthews,  565. 

8:  As  to  sales  by  executors  or  administrators  under  the  provisions  of  the 
Revised  Statutes.     McUermul  v.  Loritlard,  273. 


F. 

FEIGNED  ISSUE,  See  Practice,  Feigned  Issue. 

FORGERY,  SeePtorfiVs,  Feigntd  Issit*,  27. 

FRAUDULENT  ASSIGNMENT,  See Dtblor  and  Ore ditor,  1 ,  7,  1 9. 
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G. 


GIFT. 

1-  As  to  a  gift,  there  must  be  an  intention  to  give,  but  this  intention  is  to  be 
executed  and  carried  into  effect  by  an  actual  delivery.  Taylor  t.  Fir*  Depart- 
ment ef  Jftw  York,  294. 

3.  J.  B.  T.  (not  a  firemen)  was  killed  at  a  fire ;  and  the  firemen  rained  a  eob- 
acription  for  the  relief  of  his  family,  which  was  received  by  their  respective  fore- 
seen. By  resolutions  of  the  engineers  and  foremen,  the  money  was  invested  by  a 
a^Mftffiittf^  {a  tank  stock,  in  the  name  of  the  "  Fire  Department  fund,"  and  the 
dividends  were  paid  to  the  widow  and  children  for  a  limited  period :  Held,  to  be 
no  consummated  gift  vesting  in  the  family,    ifc. 


GUARDIAN. 

1.  A  party  who  has  obtained  his  majority,  cannot,  by  petition,  call  upon  the 
person  who  had  acted  as  guardian  to  account :  It  must  be  done  by  a  bill.  Mat- 
Urof  Hopson,  8.  ^ 

2.  Silence  of  parties  for  several  years  raises  a  presumption  of  satisfaction. 
Calling  for  accounts  is  not  to  be  encouraged  after  the  death  of  the  accounting 
party,  provided  he  lived  long  enough  to  have  accounted  and  there  was  no  impedi- 
ment    Berlin*  v.  Varum,  343. 

3.  Therefore,  where  a  bill  was  filed  against  a  guardian  and  the  administrator 
of  another  to  account,  eleven  years  after  one  of  the  wards  came  of  age,  and 
eight  years  as  to  the  other :  It  was  held,  that  the  complaint  must  be  dismissed, 
with  costs.     lb. 

4.  A  general  guardian  appointed  in  a~surrogate's  court  cannot  receive  funds 
out  of  chancery  without  giving  security  in  the  latter  court.     Ferris  v.  Brush,  572. 

And  &ee  Pauper,  1 ;  Practice,  Guardian,  1,  2. 


H. 


HEARING. 


1.  When  a  cause  is  set  down  for  hearing  upon  bill  and  answer,  no  evidence 
can  be  gone  into.  In  this  case  it  was  asked  that  certain  receipts  might  be  proved 
at  the  hearing,  which  was  refused.     Deptysler  v.  Coldtn,  63* 
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HUSBAND  AND  WIFE. 

1.  A  married  woman,  upon  the  joint  petition  of  herself  and  her  husband,  waa 
allowed  to  mortgage  a  legacy  payable  to  the  wife  at  a  future  day,  for  the  purposo 
of  raising  money  (to  be  invested  in  mercantile  business.)  The  profits  to  be 
applied  to  the  support  of  the  wife  and  her  children.     Matter  of  Stuart,  108. 

2.  But  this  was  not  allowed  until  the  husband  had  made  a  settlement  of  the 
legacy  upon  tha  wife  and  her  children*  The  deed  of  settlement  was  approved  of 
by  the  court ;  and  the  draft  of  it  was  filed  in  the  office  of  the  clerk,     lb. 

3.  In  a  bill  alleging  parties  to  be  husband  and  wife,  proof  of  a  formal  solerani- 
xation  or  contract  of  marriage  is  not  necessary.  Cohabitation,  acknowledgment 
by  the  parties,  reception  as  man  and  wife  and  common  repute,  are  sufficient  to 
raise  a  presumption  of  marriage*     Jenkins  v.  Bisbee,  377. 

4.  Although  a  husband  holds  a  bond  and  mortgage  made  out  in  favor  of ^his 
wife,  and  receives  the  interest,  yet  this  is  not  a  reduction  into  possession.  And 
if  she  dies,  he  cannot  sue  upon  it  without  taking  out  letters  of  administration,  even 
though  he  may  be  exclusively  entitled.     Hunter  v.  Haltet,  388. 

5.  If  a  husband  dies  without  having  administered  to  his  wife's  choses  in  ac- 
tion and  administration  is  granted  to  another,  the  latter  becomes  a  trustee  for  the 
husband's  representatives,     lb.  . 

6.  A  deed  of  a  married  woman  to  a  guardian  of  her  infant  husband  is  looked 
upon  with  jealousy,  and  the  court  will  require  a  personal  examination  of  the  wife 
to  know  if  it  be  done  without  coertion.     Ferris  v.  Brush,  572. 

7.  Where  a  wife'd  property  is  involved  in  a  suit,  ahe  must  join  in  a  petition  for 
maintenance  pendente  lite  ;  and  it  must  not  only  appear  to  be  done  with  her  con- 
sent, but  also  clearly  show  that  the  money  is  wanted  for  maintenance.  Therefore, 
where  a  petition  was  signed  by  the  solicitor  of  the  husband  and  wife,  and  sworn 
to  by  the  husband  only  and  merely  stated  "  a  necessary  occasion"  for  the  allow- 
ance :  the  same  waa  deemed  insufficient.     J\lowatt  v.  Graham,  075. 

And  see  Alimony,  generally ;  Divorce  and  Separation,  generally  ;  Dower,  gen- 
erally. 

I. 

IMPERTINENCE.     See  Pleading,  8, 13, 14, 15. 
INCORPORATED  COMPANY. 

1.  The  relation  of  cestui  qui  trust  and  trustees  does  not  exist  between  Block- 
holders  of  an  incorporated  company  and  the  corporation  itself ;  nor  are  they  in  the 
relative  situation  of  partners ;  nor  are  the  stockholders  creditors  of  the  company. 
Verplanck  y.  The  Mercantile  Insurance  Company  of  JVew  York,  84. 

2f  The  latter  is  merely  the  creature  of  the  law,  a  politic  and  not  a  natural 
body.  It  is  made  up  by  the  compact  entered  into  by  the  stockholders,  each ,  of 
whom  bocomes  a  corporator  identified  with  and  forming  a  constituent  part  of  the 

"T^Wben  a  corporation  aggregate  is  formed  and  the  management  and  control 
of  its  officers  aro  in  the  hands  of  directors,  the  latter  become  the  agents  and  trus- 
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tees  of  the  corporators  and  a  relation  is  oreatcd  between  the  stockholders  and 
those  directors,  who,  as  trustees,  become  accountable  for  dereliction  of  duty  and 

violation  of  trust,     lb. 

4.  An  equitable  jurisdiction  over  directors  is  expressly  given  by  statute  (2.  R. 
S.  462.)  But  it  should  not  be  exercised  unless  the  directors  are  parties  and  cal- 
led upon  to  answer  individually.  The  court  will  then  deal  with  them  person- 
ally,    lb. 

5.  Chancery  cannot  interfere  to  restrain  the  operation  of  a  chartered  company 
or  to  wind  up  its  concerns,  unless  under  the  special  authority  of  the  K.  S.  and 
where  the  case  is  fairly  brought  within  their  scope  and  object.  The  causes  are  : 
1.  That  the  company  is  insolvent,  i.  e.  unable  to  pay  its  debts.  2.  JYhcrc  there 
is  a  violation  of  any  of  the  provisions  of  the  charter.  3.  Where  there  is  a  viola- 
tion of  any  act  of  the  legislature  which  is  binding  upon  the  company.     lb. 

6.  The  words  "  it  shall  and  may  be  lawjul"  for  a  company  to  set  apart  a  fund 
to  be  held  and  pledged  for  payment  of  annuities  and  losses  on  lives  do  not  neces- 
sarily render  the  doing  of  the  thing  spoken  of  imperative.  But  until  a  separate 
fund  is  created,  the  whole  capital  and  property  of  the  company  is  bound  for  all  an- 
nuities and  insurances  on  lives.     When  such  fund  is  created,  then  it  alone  will  be 

bound.     lb. 

7.  Where  a  company  is  restricted  from  dealing  "  in  the  purchase  or  sale  of  any 
lt  stock  or  funded  debt  whatsoever  created  or  to  be  created  by  or  under  any  act  of 
4t  the  United  States  or  of  any  particular  State"  with  power  to  sell,  trnnsfer  and 
again  invest  their  capita! ;  such  company  may  deal  by  investment  \n  \\\e  sAock  of 
the  United  States  Bank  or  in  the  stock  of  the  banks  or  monied  corporations  of  ony 
particular  state.     lb. 

8.  When  there  is  a  particular  purchasing  of  stock  of  a  company  by  its  officers 
with  the  funds  of  tho  company,  the  remedy  is  not  against  the  latter  in  its  corpo- 
rate character,  but  against  the  directors  by  whom  the  fraud  may  have  been  com- 
mitted or  through  whose  management  the  loss  has  been  sustained,     lb. 

9.  The  act  incorporating  the  Brooklyn  Bank  authorized  the  commissioners, 
in  case  of  an  excess  of  subscriptions,  to  distributethe  stock  among  the  subscribers 
i»  such  manner  as  a  majority  of  such  commissioners  should  deem  most  advanta- 
geous to  the  into  est  oj  the  instilvtion.  The  persons  subscribing  for  twenty  shares 
or  upwards  were  not  to  receive  less  than  twenty  shares,  unless  such  subscribers 
or  those  for  a  less  amount  exceeded  (he  whole  amount  of  stock.  And  no  one 
commissioner  was  to  be  allowed  more  than  two  hundred  and  fifty  shares,  if,  with- 
out it,  the  whole  stock  was  taken  up.  There  was  an  excess  of  subscriptions.  It 
was  held,  that  the  commissioners  were  authorized  to  take  two  hundred  and  fifty 
shares  a  piece,  and  were  not  bound  to  give  every  subscriber  some  stock.  They 
could  not  be  compelled  to  make  a  rateable  apportionment  of  the  stock.  The 
power  given  to  them  was^broad  and  genera).     Clarke  v.  Brooklyn  Banh,  361. 

10,  Even  though  a  loss  accrues  to  the  funds  of  an  incorporated  company  arising 
from  error  on  the  part  of  the  directors,  still,  ns  between  them  and  a  stockholder, 
they  will  not,  without  other  fault,  be  held  liable.     Scott  v.  Deptvsler,  513. 

1 1.  No  man  who  takes  upon  himself  an  office  of  trust  or  confidence  for  anoth- 
er or  for  the  public,  contracts  for  any  thing  more  than  a  diligent  attention  to  its 
concerns  and  a  faithful  discharge  of  the  duty  which  it  imposes,  lie  is  not  sup- 
posed tojiave  attained  infallibility  ;  and  therefore,  does  not  stipulate  that  he  is  free 
from  error.     lb. 
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12.  If  a  corporate  company  engage  in  unauthorized  and  illegal  transactions,  a 
stockholder,  who  had  a  knowledge  of  the  same  and  acquiesced  therein  by  partici- 
pating in  the  results,  should  not  be  allowed  to  charge  the  directors  personally  if 
there  be  a  loss  through  such  transactions,     lb. 

13.  Directors  of  a  corporate  company,  in  appointing  a  secretary,  do  not  be- 
come sureties  for  his  fidelity  and  good  behaviour.  If  they  select  persons  to  fill 
subordinate  situations  who  are  known  to  them  to  be  unworthy  of  trust  or  notori- 
ously of  bad  character,  and  a  loss  by  fraud  or  embezzlement  ensues,  in  such  a 
case  a  personal  liability  rests  upon  them  :  but  not  otherwise,     lb. 

14.  Directors  have  a  right  to  repose  confidence  in  their  secretary  in  every 
thing  within  the  scopo  of  his  duties,     lb. 

15.  Directors  are  not  to  be  held  personally  liable,  as  between  themselves  and 
a  stockholder,  unless  there  has  been  negligence  or  fraud.     lb. 

16.  Persons  who  become  directors  or  managers  of  a  corporation,  place  them- 
selves in  the  situation  of  trustees ;  and  the  relation  of  trustees  and  cestuisque  trust 
is  thereby  created  between  them  and  the  stockholders.  The  former  are  obliged  to 
take  the  same  care  and  use  the  same  diligence  as  factors  and  agents.  They  are 
answerable  not  only  for  their  own  fraud  and  gross  negligence,  but  for  also  all 
faults  which  are  contrary  to  the  care  required  of  them.      lb. 

17.  Directors  are  to  be  looked  upon  as  bailees  of  the  property.  And  as  they 
nre  persons  generally  having  an  interest  in  the  stock,  they  are  not  bailees  who  are 
to  derive  no  benefit  from  their  undertaking,  and  therefore  to  be  held  responsible 
iov  slight  neglect,  but  they  act  in  relation  to  a  bailment  beneficial  to  both  par- 
tics.  And  the  rule  then  is,  they  must  nnswer  for  ordinary  neglect ;  and  "  ordina- 
"  ry  neglect"  is  understood  to  be,  the  omission  of  that  care,  which  every  man  of 
common  prudence  takes  of  bis  own  concerns,     lb. 

IS.  O.  G.  K.,  as  secretary  of  an  Insurance  Company,  embezzled  its  funds  to 
the  amount  of$170, 166,17,  withiu  three  years,  by  altering  checks  and  keeping 
back  money  received  to  be  deposited.  He  produced  forged  bank  books  whenever 
information  was  required  ;  and  ho  had  written  entries  in  the  regular  books  as  if 
he  had  actually  made  the  deposits.  Committees  had  been  regularly  appointed  and 
before  whom  he  had,  from  time  to  time,  passed  his  accounts.  Neither  his  gener- 
al course  of  private  conduct  nor  his  defalcations  were  known  until  he  had  coramit- 
ed  suicide.  And  as  it  appeared  that  the  general  conduct  and  investigations  of  the 
directors  were  the  same  as  pursued  in  other  companies  by  prudent  men  careful  of 
their  own  concerns  :  it  was  held,  on  a  bill  by  the  stockholders  against  the  direc- 
tors, that  they  were  nofpersonally  liable  on  account  of  such  fraud  and  embezzle- 
ment,    lb. 

And  sec,  Religious  Incorporation  cr  Society, 


INFANT. 

1.  A  conveyance  made  by  an  infant  is  voidable  only  ;  and  the  avoidance  of  it 
is  a  personal  privilege.     Eagle  Fire  Company  v.  Lent,  3°0. 

2.  The  act  of  avoidance  of  a  deed  executed  by  an  infant,  must  be  as  solemn 
and  notorious  as  the  making  of  it.     lb. 

3.  Four  persons,  of  whom  two  were  infants,  conveyed  real  estate  to  M.  in  fee, 
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M.  mortgaged  the  whole  to  the  complainants}  and  then  sold  (subject  to  the  mort- 
gage) to  C.  The  latter  got  one  of  the  infants,  on  coming  of  age,  to  release  to  him. 
Upon  a  hill  filed  by  the  complainant  for  foreclosure  and  sale,  C.  set  up  that  M. 
had  only  a  right  in  half  the  property  at  the  time  of  the  mortgage,  because  of  infan- 
cy of  two  of  die  grantors.  Held,  that  the  mortgage  was  a  valid  security  upon  the 
share  conveyed  by  the  infant,  whose  subsequent  release  was  a  confirmation  of  the 
title  under  which  the  mortgage  had  been  given ;  and  that  the  mortgage  was  also 
good  against  the  remaining  share  until  the  other  infant  should  do  something  in 
avoidance  of  the  deed.  But  the  master  was  to  give  notice  of  the  situation  of  the 
title  at  the  time  of  sale.     lb. 

And  see  Mortgagor  and  Mortgagee,  6  ;  Practice,  49, 


INSOLVENT  LAW. 

1.  A  party  who  is  at  once  taken  into  custody  under  a  precept  issuing  out  of 
this  court  for  a  contempt  in  not  paying  money  pursuant  to  an  order,  is  entitled  to 
apply  for  his  discharge  under  the  law  relating  to  voluntary  assignments  by  a  debt- 
or imprisoned  in  execution  in  civil  causes  (2.  R.  S.  31.)  VanWezelv.  Van 
Wezet,  113. 

2.  A  precept  to  commit  to  prison  under  the  statute  relating  to  proceedings  for 
contempts  (2.  R.  S.  534.  §  4.)  is  an  execution.     lb. 

3.  Whether  a  party  would  be  entitled  to  apply  under  the  act  relating  to  volun- 
tary assignments,  &c.  where  he  had  been  committed  for  an  ordinary  contempt, 
after  having  been  brought  up  on  an  attachment :  Query,     lb. 


INTEREST. 

1.  Although  money  be  paid  into  court  to  the  credit  of  theUnited  States,  yet, 
if  no  application  be  made  to  have  it  invested  nor  any  benefit  accrues  from  it,  the 
United  States  shall  not  be  charged  with  interest  upon  the  amount.  Morton  r. 
Ludlow,  639. 


INSURANCE. 

1.  Words  amounting  to  a  warranty  of  a  vessel  being  then  at  a  particular  port 
or  physically  there,  must  have  a  place  in  the  policy  as  forming  part  of  the  contract. 
Callaghan  y.  The  Atlantic  Insurance  Company  of  JVeto  York,  64. 

2.  Distinction  between  an  express  warranty  and  a  representation.     76. 

3.  For  the  purpose  of  determining  whether  words  amount  to  a  warranty,  the 
circumstances,  occasion  of  using  and  object  of  them  must  be  scrutinized.     lb. 

4.  The  words  in  a  memorandum  for  insurance,  "  on  ship  Nancy,  J.  S.  master, 
"  at  and  from  the  port  of  G.  (where  she  now  is,  <£c")  amount  to  a  warranty,  and 
underwriters,  in  making  out  a  policy,  would  be  entitled  to  insert  them  as  part  of 
the  contract,     lb. 


5.     Any  positive  averment  or  allegation  on  the  face  of  an  instrument  and  raak- 
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ing  apart  of  the  written  contract,  whether  inserted  in  the  body  of  it  or  written  in 
the  margin  transversely  pr  otherwise,  amounts  to  a  warranty  or  condition,     lb. 

6.  There  may  bo  several  warranties  in  the  same  policy,  founded  upon  sepa- 
rate and  distinct  facts  ;  and  it  is  immaterial  in  what  part  of  the  policy  they  are 
inserted.     lb. 

7.  A  representation  merely  in  a  memorandum  for  insurance,  is  to  be  scrutin- 
ized according  to  its  effect  upon  the  contract.     lb. 

8.  A  representation  fairly  made  will  not  vitiate  a  policy,  although  it  bo  in  some 
degree  erroneous.  But  if  it  contains  the  assertion  of  a  material  circumstance 
which  the  insured  makes  in  an  unqualified  manner,  without  knowledge  of  its  truth 
or  falsehood,  tho  same  will  vitiate  the  policy  in  case  it  turns  out  to  be  false,     lb. 

9.  Underwriters  are  entitled  to  all  remedies  which  the  assured  had  against 
the  ma3ter  and  owner;  and  the  assured  cannot  transfer  them  to  the  latter  so  as 
to  defeat  such  remedies.     Atlantic  Insurance  Company  v.  Storruw,  621. 

10.  And  where  a  judgment  was  had  against  underwriters  upon  a  total  loss, 
and  the  assured  received  the  amount  from  the  owner  and  assigned  the  policy 
and  gave  up  the  bill  of  lading  to  the  latter,  it  was  held,  that  the  underwriters 
should  be  credited  on  the  judgment  the  amount  for  which  the  master  or  owner  was 
iiable.     lb. 

ISSUE.     See  Will,  1,2. 


JUDGMENT  AT  LAW. 

1.  Equity  will  not  relieve  against  a  judgment  when  the  defendant  has,  by  tus 
own  neglect,  suffered  it  to  pass  against  him  or  omitted  to  avail  himself  of  a  defence 
which  he  knew  of  and  might  have  set  up  at  law.  This  is  well  settled.  Loud  v. 
Sergeant,  164. 

2.  A  mere  pro  forma  judgment,  which  is  liable  to  be  set  aside,  although  exe- 
cution may  have  been  returned,  will  not  enable  this  court  to  retain  a  jurisdiction 
which  is  ancilliary  to  a  court  of  law  any  longer  than  such  court  suffers  its  proceed- 
ings to  stand.     Batchers  and  Drovers  Bank  v.  Willis,  645. 

And  see,  Debenture,  1,2;  Debtor  and  Creditor,  23 ;  Ejectment,  1,2;  Insur- 
ance, 10  ;  Mortgagor  and  Mortgagee,  8  ;  Scire  Facias,  1,  2,  3  ;  Tender,  1. 

JUDGMENT-CREDITOR,  See  Debtor  and  Creditor,  generally. 

JURISDICTION. 

1.  Chancery  can  interpose  to  preserve  property  in  dispute  pending  litigation 
in  another  court,  when  the  powers  of  the  latter  cour'  «re  insufficient  for  the  pur- 
pose.    Schmidt  v.  Dielricht,  119. 

85 
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2.  A  bill  of  discovery  to  aid  a  suit  at  law,  although  the  sum  in  controversy  is 
under  $100,  will  be  sustained.     Goldey  v.  Becker,  271. 

3*  Chancery  will  frequently  relieve  from  the  operation  of  conditions  subsequent 
or  precedent,  where  compensation  can  be  made  in  damages ;  and,  by  analogy, 
where  no  injury  arises.     De  Forest  v.  Bates,  394. 

3-  A  bill  may  be  filed  in  this  court  upon  a  judgment  which  has  been  obtained 
for  less  than  $100,  provided  the  costs  below  have  increased  it  above  that  sum. 
The  words  "  exclusive  of  costs"  in  the  statute  mean  the  costs  of  the  suit  in  ihu 
court     VanTyne  v.  Bunce,  583. 

And  see,  Incorporated  Company,  4,  5. 


lie 


Landlord  and  tenant. 

L  //  seems,  where  a  tenant  covenants  to  pay  rent  and  the  premises  are  burnt, 
he  is  still  liable  and  equity  cannot  relieve  him.     Patterson  v.  jSckerson,  96. 

2.  But  where  a  tenant  covenants  to  yield  up  the  premises  in  good  repair  at 
the  end  of  the  term,  damages  by  fire  to  the  manufacturing  house  excepted  ''and 
"  in  case  of  such  accident  the  rent  was  to  cease  :"  It  was  held,  although  upon 
such  accident  the  rent  ceased,  still  the  term  did  not,  the  tenant  could  hold  until 
the  term  had  expired,  and  he  was  not  liable  in  chancery  for  a  reasonable  rent  as 
for  use  and  occupation.     lb. 

3.  Where  a  tenant  covenants  to  pay  all  taxes,  charges  and  assessments,  ordi- 
nary and  extraordinary,  which  might,  during  the  term  of  his  lease,  be  charged  or 
assessed  upon  the  demised  property  or  upon  him  and  he  paid  an  assessment  on 
account  of  a  public  sewer,  for  which  a  prior  assessment  had  been  paid  by  his  land- 
lord before  the  lease,  but  returned  to  the  latter  with  interest  afterwards  on  account 
of  an  erroneous  principle  in  the  assessment :  Held,  that  the  tenant  had  no  remedy 
in  equity  upon  the  rule  of  accident.     Cram  v.  Munro,  123. 

4.  Whether,  as  he  paid  the  assessment,  he  can  have  relief  in  equity  upon  the 
ground  of  mistake.     Query.     lb. 

LEGATEE.     See  ft iU,  7. 


M. 


MASTER'S    SALE. 

1.    TOmh*  a  memorandum,  not  authorized  by  the  master,  was  read  at  a  master's 
aale,  describing  the  dimensions  of  tw»  dwelling  houses  sold,  and  which  turned  out 
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out  to  be  [incorrect  by  several  feet,  the  sale  was  vacated,     Laight  v.  Ptif, 
577. 

MISTAKE*     See  Landlord  and  Tenant,  4  ;   Vendor  and  Purchaser,  1. 


MORTGAGOR  AND  MORTGAGEE. 

1.  A  person  who  suffers  himself  to  do  an  unlawful  act,  whereby  another  is  in- 
jured, shall  make  satisfaction.  Therefore,  where  a  mortgage  was  made  to  F.  who 
took  an  assignment  of  a  prior  mortgage  from  W.  but  did  not  get  it  recorded  and 
W.  was  afterwards  induced  to  acknowledge  satisfaction  of  the  mortgage  which  he 
had  assigned,  whereby  F.'s  security  was  overreached  by  an  intermediate  judgment : 
Held,  that  W.'s  estate  should  make  reparation.     Ferris  v.  JJendrickson,  132. 

2.  Where  a  mortgagor,  for  his  own  advantage,  yet  in  good  faith,  procures  sat- 
isfaction-pieces from  his  mortgagees  and  cancels  the  mortgages  without  paying  the 
mortgage  monies,  and  does  so  upon  an  understanding  to  givo  new  mort- 
gages but  dies  before  accomplishing  it,  and  his  heirs  give  such  new  mortgages  : 
Held,  they  should  have  the  same  effect  as  ihe  old  securities,  subject  to  intervening 
rights  ;  and  that  the  United  States  were  not  entitled  to  come  in  for  the  amount  of 
duties  secured  upon  bonds  afterwards  given  by  the  deceased  mortgagor  rateably 
with  the  mortgagees.      United  Stales  of  America  v.  CrookshanK,  233. 

3.  Although  a  mortgagee  is  tenant  to  the  mortgagor  of  the  premises  mortgaged, 
yet  the  right  to  set-off  rents  against  the  principal  or  interest  of  the  mortgage  debt 
does  not  necessarily  attach  as  an  inherent  quality  of  the  contract,  so  as  to  prevent 
the  assignment  of  the  mortgage,  except  subject  to  the  rigbt  on  a  bill  to  redeem. 
Wootcoti  v.  Sullivan,  399. 

4.  But,  while  a  mortgagee  holds  the  mortgage,  and  is  also  tenant,  so  long  the 
mortgagor  has  a  right  to  have  the  rents  applied  to  the  keeping  down  of  the  inter- 
est.    /6. 

5.  If  a  morgagee  in  possession  is  allowed  to  retain  it  after  assigning  his  mort- 
gage with  notice,  the  mortgagor  cannot  charge  the  subsequently  accruing  rents 
against  the  assignee.  His  remedy  is  by  eviction  or  compelling  an  occupation  rent. 
/6. 

6.  Notwithstanding  the  R.  S.,  the  court  can  order  the  whole- of  mortgaged 
premises  to  be  sold,  where  a  master  reports  it  would  be  beneficial  to  the  infant 
children  of  a  deceased  mortgagor.     Breeoort  v.  Jackson,  447. 

7.  If  a  mortgagor  is  driven  to  rile  a  bill,  it  must  be  one  to  redeem.  He  cannot 
file  a  bill  merely  to  set  aside  a  sale  and  have  the  property  resold,  even  though  the 
mortgagee  may  have  inequitably  made  use  of  his  power  to  sell  and  unfairly  bought 
in  the  property.     Goldsmith  v.  Osborne,  560. 

8.  An  unregistered  mortgage  has  still  (since  the  It.  S.)  a  preference  over  a 
docketted  judgment.     Schmidt  v.  Hoyt,  652. 

And  see  Practice,  35,40;   Trust,  Trustee.  ,  1. 
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P. 


PARTIES,  see  Auctioneer,  1  ;  Practice,  37,  33,  39,  40,  41,  42. 

PARTITION. 

1.  A  decree  for  partition  or  sale  of  the  real  estate  will  not  be  granted  amongst 
heirs,  while  the  personal  property  appears  to  be  insufficient  to  pay  the  debts  of 
the  ancestor.     Matthews  v.  Matthews,  565. 

8.  A  tenant  in  common  of  part  is,  not  debarred  from  bringing  a  bill  of  parti- 
tion individually,  merely  because  he  is  a  trustee  as  to  another  part.  Cheesmm 
r.  Thome,  629. 

8.  There  can  be  a  partition  or  sale  notwithstanding  other  persons  may  com* 
til  esse  and  be  entitled,     lb. 

And  see  Duw+r,  4  ;  Pr*ct*cer  42  ;   Will,  1G+ 

PARTNERSHIP. 

1.  Where  a  party  in  a  joint  speculation  pays  for  goods  and  sells  them  #  tana 
fide,  he  cannot  be  charged  with  a  loss  arising]  from  the  .failure  of  the  purchaser : 

but  is  entitled  to  be  reimbursed  one  half  of  the  money  advanced  for  the  original 
purchase  ;  and  this  will  be  so,  even  although  he  may  have  declared  the  debt  se~ 
cured  and  afterwards  accepted  of  a  compromise  without  the  consent  or  know- 
ledge of  the  other  party,  provided  there  was  no  deceit  or  misleading.  Cu»»*ng- 
kam  v.  Littlefieid,  104. 

2.  In  such  a  case,  the  parties  are  not  in  the  relative  situation  of  principal  and 
agent,  but  of  partners.  lb. 

3.  One  partner  can  bind  another  in  the  settlement,  adjustment  and  compound- 
ing  of  a  debt  due  to  them  jointly,  without  the  knowledge  or  express  assent  of 
the  other ;  and  when  such  a  power  is  exercised  in  good  faith  and  in  relation  to  a 
matter  within  the  scope  of  the  partnership,  he  cannot  be  responsible  to  the  other 
for  error  of  judgment  or  any  thing  short  of  a  dereliction  of  duty.  .  16. 

4.  In  the  absence  of  fraud,  the  next  of  kin  cannot  file  a  bill  for  account  against 
surviving  partners,  one  of  whom  is  administrator  to  the  deceased  partner.  Hyer 
v.  Burdett,  325. 

5.  In  general,  the  cases  in  which  silence  and  delay  have  been  considered  as 
furnishing  presumptive  evidence  of  abandonment  or  release  of  claim,  are  those 
wherein  executors,  administrators  or  trustees  ate  called  upon  to  pay,  after  having 
distributed  the  funds.  A  partnership  in  stock  is  not  within  this  rule.  JitiDater  v. 
Fowler,  417. 

6.  If  a  partner  in  a  singlo  partnership  transaction  receives  from  the  other 
partner  a  statement  of  account  between  them  and  is  silent  for  thirteen  years  after- 
wards, it  amounts  to  an  acquiescence,     lb, 

7.  Unless  there  is  a  valid  severance  of  stock  in  a  joint  stock  operation,  thera 
can  bo  no  trust  in  relation  to  the  shares  in  the  hands  of  one  partner.     i&» 
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8.  A  private  debt,  without  the  express  assent  of  the  creditor,  may,  by  the  un- 
derstanding of  partners,  become  payable  out  of  partnership  funds.  CoU  v. 
Wilder,  484. 

Thus  :  B.  a  bookseller  was  privately  indebted  to  A.  for  money  had  and  receiv- 
ed. The  former  laid  out  the  money  in  books  and  brought  them  as  stock  into  a 
partnership  formed  with  C.  The  concern  became  insolvent ;  and  B.  (during  C's. 
absence,  but  acting  for  him  under  a  power)  made  an  assignment  for  the  benefit 
of  their  creditors,  and  put  down  A.  as  a  creditor  of  the  concern.  The  court  con- 
sidering there  was  proof  of  C's  understanding,  before  the  insolvency,  tbat  the 
debts  which  B.  owed  for  books  brought  into  the  concern  were  to  be  paid  out  of 
the  co-partnership  funds  :  Held,  that  A.  was  to  be  considered  as  a  creditor  of  the 
firm,  notwithstanding  he  had  given  no  consent  to  be  so  considered  and  was  en- 
titled to  dividends  under  the  assignment  with  the  rest  of  the  partnership  creditors. 
lb.  484. 

And  see,  Practice  43  ;  Statute  oj  Limitations  3. 


PAUPER. 

1.  A  guardian  of  poor  infants  must  be  first  appointed  to  defend  a  suit  before 
any  application  can  be  made  to  the  court  for  the  purpose  of  their  suing  as  pau- 
pers.   Matter  of  Byrne,  41. 


PLEA, 

1.     Where  a  defence  consists  of  a  variety  of  distinct  facts  and  circumstances, 
there  can  be  no  saving  by  a  plea.     Loud  v.  Sergeant^  164. 

And  see,  Pleading,  20. 


PLEADING. 

Aiuwer. 

1.  Material  and  necessary  matter  must  be  explicitly  met  in  an  answer;  but 
exceptions,  founded  upon  verbal  criticism,  slight  defect  and  omission  of  immate- 
rial matter  will  be  invariably  disallowed  and  treated  as  vexatious.  Baggot  v. 
Henry,  7. 

2.  Difference  in  the  mode  of  answering  between  a  bill  filed  for  the  discovery 
of  property  alleged  to  have  been  fraudulently  assigned  and  for  the  purpose  of  set- 
ting aside  the  trust-deed,  and  a  bill  for  an  account  and  distribution  :  and  see  note 
a  at  the  end  of  the  case.     Cunningham  v.  Freeborn,  28. 

3.  Upon  exceptions  taken  to  an  answer  to  a  bill  of  the  first  description  for  in- 
sufficiency, the  question  for  the  court  is,  whether  the  defendant  has  sufficiently 
answered  as  to  the  consideration  upon  which  the  assignment  was  made  and  as 
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to  the  debts  which  it  was  intended  to  secure,  and  the  particulars  of  the  property* 
assigned.      16. 

4.  It  is  enough,  if  (in  such  a  case)  the  assignee  sets  forth  the  assignment  and 
shows  the  debtor  can  have  no  right  to  property  in  his  hands  until  the  trusts  of  the 
assignment  are  satisfied  ;  without  giving  a  more  particular  statement  of  the  prop- 
erty than  is  shown  by  the  assignment  itself,  if  it  be  fair  upon  its  face.  Note  a. 
lb. 

5.  In  a  suit  in  equity,  founded  upon  tlie  original  consideration  of  a  sale  or  up- 
on the  security  given  for  purchase  money,  a  defendant  may  set  up  in  his  answer 
a  fraud  or  deceit  in  the  sale  or  a  breach  of  warranty,  and  show  a  total  or  partial 
failure  of  consideration.     It  prevents  circuity  of  action.     Lewi*  v.  fVilson,  305. 

6.  Therefore,  where  a  draft  was  given  upon  the  sale  of  certain  merchandize 
and,  by  remissness,  it  was  not  endorsed,  and  a  bill  was  filed  to  compel  payment 
or  an  endorsement,  a  defendant  has  a  right  to  set  up  in  his  answer  the  samefmat- 
ters  of  defence  which  he  would  have  been  entitled  to  make  at  law.  Exceptions 
for  impertinence  overruled.     76. 

7.  Where  suspicious  circumstances,  gross  fraud  and  collusion  are  charged  in 
a  bill,  the  defendant  will  be  held  to  a  strict  rule  in  answering.  Not  only  his  mo- 
tives, but  his  designs,  his  "  unuttered  thoughts"  must  be  exposed.  Mechanic* 
Bank  v.  Levy,  316. 

6.  A  short  sentence  is  not  impertinent,  although  it  contains  no  fact  or  ma- 
terial matter  and  may  be  only  inserted  in  answer  from  abundant  caution.  Dcs- 
place*  v.  Gori*,  350. 

9.  The  practice  of  taking  exceptions  for  impertinence  to  trivial  matter  is  not 
to  be  encouraged.     lo. 

10.  A  statement  in  an  answer  introduced  to  show  the  temper  with  which  a 
bill  is  filed  and  the  oppressive  course  pursued  by  a  complainant,  is  not  imperti- 
nent :  it  may  have  an  effect  upon  the  costs.     lb. 

11.  Whatever  is  called  for  by  the  bill  or  will  be  material  to  tho  defence  with 
reference  to  the  order  or  decree  which  may  be  made,  is  proper  to  be  retained  in 
an  answer,     lb. 

12.  The  principle,  that  a  defendant,  who  denies  some  substanfial  leading 
fact,  which,  if  admitted,  would  entitle  the  plaintiff  to  relief,  and  who  cannot  he 
compelled  to  answer  further  until  the  truth  of  the  fact  is  disposed  of,  applies  only  to 
a  case  of  partnership  accounts.  And  even  there,  a  general  denial  of  the  partner- 
ship will  not  avail,  if  the  bill  charges  that  it  would  appear  by  a  discovery  from  the 
-defendant :  Therefore,  although  a  partnership  in  certain  goods  was  de&fed,  the 
defendant  ought  to  have  set  forth  at  large  certain  letters,  the  bills  of  lading  and 
invoice,  as  the  means  of  better  ascertaining  whether  the  goods  were  partnership 
property,      lb* 

13.  If  a  bill  against  executors  calls  specifically  and  particularly  for  accounts 
in  all  their  various  details,  a  very  voluminous  schedule,  containing  a  copy  from 
the  books  of  account  specifying  each  item  of  debit  and  credit,  will  not  be  imperti- 
nent. It  seems,  it  would  have  been  impertinent,  if  the  bill  had  not  thus  called  for 
it.     Scudder  v.  Bogert,  372. 

14.  Copies  of  receipts  taken  by  the  defendants,  for  monies  paid  and  charg- 
ed in  account,  and  making  an  immense  schedule  to  an  answer,  are  impertinent. 
Jo. 

15.  If  in  an  answer  to  a  divorce  bill,  a  defendant  (not  the  husband)  insert 
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matter  tending  to  criminate  the  wife,  or  in  palliation  of  the  husband,  it  will  be 
deemed  impertinent.     Monroy  v.  Monroy,  382. 

16.  Although,  as  a  general  rule,  a  party  must  answer  fully,  yot  he  may  ac- 
company an  admission  or  denial  with  explanations  by  way  of  avoidance  ;  and  if 
the  complainant  requirde  further  information,  he  must  get  it  through  the  interrog- 
atories or  charging  part  of  the  bill.  If  he  has  omitted  these,  he  cannot  except. 
His  course  is  to  amend.     Whitney  v.  Belden,  386. 

17.  Where  a  complainant  files  a  judgment-creditor's-bill  and  charges  the  de- 
fendant "  has"  property,  it  is  not  sufficient  for  the  latter  to  deny,  in  general  terms, 
that  he  has  any  :  he  must  answer  as  to  whether  he  had  property  at  the  time  the 
bill  was  filed.     T,  otter  v.  Bunce,  573. 

Bill.    See  Statute  of  limitations. 

Cross  bill 

18.  A  bill  which  does  not  pray  that  the  cause  may  be  heard  at  the 
same  time  with  another  cause  and  one  decree  be  had  in  both,  is  not,  in  form, 
a  cross-bill.  But  it  would  seem,  if  they  are  calculated  to  present  one  and  the 
same  point,  although  for  different  objects,  they  may  stand  together  and  be  pros- 
ecuted at  the  same  time.     Wright  v.  Taylor,  226. 

Pita. 

19.  Where  a  complainant  Mies  a  bill  in  this  court,  upon  a  judgment  recovered 
on  a  bond  in  a  court  whose  ordinary  jurisdiction  is  limited  to  $100,  but  which  has 
jurisdiction  upon  some  species  of  bonds  to  a  greater  amount,  the  defendant, 
in  setting  up  a  plea  that  the  matter  of  such  judgment  was  coram  nonjudici  for  the 
want  of  jurisdiction,  must  show  affirmatively  on  the  face  of  the  plea,  that  it  was 
not  a  bond  of  the  latter  description,  otherwise  it  will  be  presumed  that  the  court 
had  jurisdiction.     Storms  v.  Storms,  586. 


PRACTICE. 

Absent  Defendant. 

1.  A  non-resident  defendant  is  entitled  to  the  whole  of  the  time  which  is  fixed 
upon  by  the  statute  wherein  to  appear,  notwithstanding  a  copy  of  the  order  for 
his  appearance  be  personally  served  upon  him  pursuant  to  the  124  §  2.  R.  S. 
186.     The  service  only  saves  advertising.     Cornell  v.  Watson,  82. 

2.  The  statute  relative  to  absent,  concealed  and  -resident  defendants  applies 
to  bills  of  revivor  as  well  as  original  bills.     Otis  v.  Wells,  83. 

3.  Form  of  an  order  for  a  non-resident  defendant  to  show  cause  why  a  suit 
should  not  be  revived  against  htm  as  heir  at  law  of  a  deceased  party,     lb. 

Affidavit. 

4.  In  a  suit  for  a  nullity  of  marriage  on  account  of  another  wife  living,  the  af- 
fidavit of  regularity  of  the  proceedings  is  the  only  affidavit  necessary :  the  explana- 
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tion  as  to  cohabitation,  connivance  or  time,  mentioned  in  the   IGoth  rule  does 
not  apply.      Borradaile  v.  Borradaile,  40. 

Amendments. 

5.  A  party  under  the  privilege  ot  amending,  is  not  to  introduce  matter  which 
would  constitute  a  new  bill.      Verplanck  v.  Mercantile  Insurance  Company,  46. 

6.  Amendments  can  only  be  granted  when  the  bill  is  defective  in  parties  or  in 
prayer  for  relief,  or  in  the  omission  or  mistake  of  a  fact  or  circumstance  connect- 
ed with  the  substance  but  not  forming  the  substance  itself,  nor  repugnant  thereto. 
The  latter  part  of  this  principle  applies  to  all  pleadings  in  equity,     lb. 

7.  Amendments  to  pleadings  which  are  sworn  to  are  allowed  with  great 
caution,     lb. 

8.  Material  and  substantive  matter  and  statements,  allegations  and  charges, 
which  have  been  sworn  to,  cannot  be  stricken  out ;  they  are  to  be  corrected  by 
the  addition  of  explanatory  or  supplemental  statement  or  additional  answer.  This 
regulation  holds  as  well  in  ordinary  sworn  bills  as  in  those  where  injunctions  are 
outstanding.     lb. 

It  seems,  that  (in  a  sworn  bill)  the  complainants  and  not  their  solicitor  ought  to 
have  sworn  to  the  truth  of  proposed  amendments.  Also,  that  the  information 
upon  which  the  new  matter  was  founded,  had  come  to  their  knowledge  since  the 
tiling  of  the  original  bill.     lb. 

Answer. 

10.  Where  a  complainant,  after  the  defendant  has  submitted  to  answer  some  of 
the  exceptions,  amends  his  bill  by  inserting  matter  which  also  requires  to  beanswer- 
ed,  he  has  20  days  under  the  50th  rule  to  file  new  exceptions  to  a  further  answer 
for  insufficiency,  as  respects  the  amendment.     Van  Wageneny.  Murray,  319. 

11.  Matter  of  fact  in  an  answer,  which  is  not  within  the  discovery  sought,  but 
set  up  in  avoidance,  must  be  proved  or  made  out  by  circumstances,  before  a  de- 
fendant can  have  the  benefit  of  it.      Jliwater  v.  Fowler,  417. 

12.  Where  a  defendant  conforms  to  the  191st  Rule  and  consents  to  be  per 
sonally  examined,  the  complainant  cannot  compel  an  answer,  altho  he  may  have 
entered  an  order  requiring  the  defendant  to  answer  or  be  attached.  Merrxlt  v. 
Blachwell,  466. 

And  see  Evidence,  3. 

Attachment  and  Sequestration. 

13.  The  ancient  mode  of  attachment  and  sequestration  may  still  be  resorted 
to  in  a  proper  case.     White  v.  Geraerdt  336. 

14.  This  court  can,  through  a  sequestration,  lay  hold  of  property  of  every 
description,  any  where  within  its  jurisdiction,  belonging  to  a  party  in  contempt  for 
not  obeying  a  decree  ;  and  it  also  has  power  to  apply  it  in  satisfaction.  And 
where  the  delay  of  an  attachment  and  sequestration  would  jeopardize  the  rights  of 
the  opposite  party,  the  latter  jnay,  in  the  first  instance,  file  a  fresh  bill,  thereby  re- 
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straining  the  properly  and  party  in  contempt,   and  thus  obtain  the  effect  of  the 
formcr'decree.     lb. 

Bill. 

15.  If  tho  complainant  greatly  delays  urging  on  the  other  defendants,  the  one 
who  stands  ready  to  enter  a  rule  to  produce  witnesses  may  move  to  have  the  bill 
dismissed  as  to  him  for  want  of  prosecution.     Vcrmillya  v.  OdejU,  617, 


Commission* 

16.  Where  a  commission  to  examine  witnesses  has  not  been  returned,  it  will 
be  necessary  to  make  an  application  to  the  court  to  extend  the  time  for  closing 
the  proofs  :  otherwise,  they  can  be  closed  asin  ordinary  cases.  Barnttt  v.  Par- 
do  wf  11. 

17.  Copies  of  direct  interrogatories  to  be  put  to  witnesses  under  a  joint  com- 
mission are  to  be  served  by  each  party  upon  the  other  simultaneously.  Brush 
v.  Vanderbcrgh,  649. 

Costs. 

18.  Costs  of  tho  suit  may  be  taxed  after  the  court  has  refused  to  grant  a  new 
trial  and  made  a  decree,  though  before  a  master  has  reported  as  to  an  amount  for 
alimony.     Mulock  v.  Mulock,  14. 

19.  Ten  days  given  to  pay  costs  accruing  on  exceptions  to  answers  on  at- 
tachment for  non-payment  of  the  same ;  and  twenty  days  allowed  for  putting  in 
further  answers.  In  tbe  mean  time,  the  bonds  given  upon  the  attachment  were  to 
be  operative.     Felberg  v.  Kellogg^  27. 

20.  A  party  who  appears  in  person,  and  who  is  not  an  officer  of  the  court,  ha* 
no  right  to  costs.     Verplank  v.  Mercantile  Insurance  Company,  46. 

21.  A  defendant  may  require  security  for  costs  at  any  stage  of  a  suit  from  a 
non-resident  complainant  who  resides  out  of  the  jurisdiction  at  the  commencement 
of  the  suit  and  continues  so.     Burgess  v.  Gregory,  449. 

Exceptions. 

22.  Exceptions  for  impertinence  must  be  supported  in  ioto  or  fail  altogeth- 
er ;  and  an  exception  will  be  overruled,  if  jt  includes  any  one  passage  which  is 

impertinent.     Desplacts  v.  Goris,  351. 

Feigned  Issue. 

23.  The  rules  which  formerly  governed  courts  of  law  in  granting  new  trials,. 
upon  the  ground  of  testimony  improperly  admitted  or  rejected,  has  never  been 
adopted  in  equity.     Mulock  v.  Muloch,  14* 

24.  The  object  of  a  feigned  issue  in  this  court  is  to  satisfy  the  mind  of  tha 

66 
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equity  judge  upon  matters  of  fact ;  and  the  object  is  attained  when  bis  conscience 
is  satisfied  that,  at  the  trial,  justice  has  been  substantially  done.     lb. 

25.  If,  from  the  whole  case,  there  is  sufficient  to  show  the  verdict  was  sub- 
stantially right,  a  new  trial  will  not  be  granted.     lb. 

26.  Chancery  will  often  grant  a  second,  and  sometimes  a  third,  fourth  and 
even  a  fifth  trial  of  a  feigned  issue,  in  cases  where  a  court  of  law  would  not  dis- 
turb a  first  verdict.     Patterson  v.  Jicleerson,  96. 

27*  ll  stems,  where  a  feigned  issue  is  awarded  to  try  a  suggested  forgery 
in  a  receipt  held  by  a  complainant,  the  defendants  are  bound  by  the  same  rules  of 
evidence  as  if  the  party  was  upon  his  trial  under  an  indictment  for  a  forgery.     lb. 

28.  //  seems,  that  where  a  question  of  fraud  depends,  not  upon  the  answer 
and  the  testimony  of  one  witness,  but  upon  facts  and  circumstances  disclosed  by 
the  pleadings  and  proofs  on  both  sides,  all  of  which,  taken  together,  stiil  leave  the 
point  in  doubt  :  the  defendant  hns  a  right  to  read  his  answer  on  a  feigned  issue. 
At  any  rate,  it  is  a  fair  matter  of  discretion  to  give  him  the  benefit  of  evidence 
before  the  jury  as  frilly  as  it  exists  upon  the  pleadings  and  proofs.  It  would  fol- 
low thai  the  bill  should  be  read,  with  a  view  to  the  better  understanding  of  the  an- 
swer.    Sturtevant  v.  IVaiei  bury,  442. 

-.39.  Where  conveyances  had  been  decreed  valid,  the  grantors  were  allowed  the 
liberty  to  read  the  answers  of  the  grantees  on  an  issue,  in  order  to  show  the  mo- 
tives for  purchasing  :  provided  the  opposite  party  attempted  to  use  the  conveyances 
on  the  trial,     lb. 

And  see  Will,  16. 

Guardian. 

SO.  The  court  can  exercise  a  sound  discretion  in  relation  to  the  amount  of 
•county  roqirired  from  general  guardians  under  the  148th  rule  and,  therefore,  may, 
in. cases  where  the  property  of  infants  is  very  extensive,  allow  the  security  to  be 
given  in  a  fair  sum  only.  But,  in  such  cases,  the  order  permitting  the  same  must 
contain  sufficient  provisions,  as  to  the  periods  and  mode  of  accounting,  Ac,  as 
wiH  protect  the  estate  and  ihe  income  of  the  property.     Matter  cj  Hedge*,  57. 

31.  Form  of  an  order  in  such  a  case  as  drawn  by  Murray  Hoffman,  Esquire. 
Ik.  - 

Injunction. 

32.  Testimony  taken  in  the  cause  cannot  be  read  npon  a  motion  to  dissolve  an 
injunction.     Brush  v.  Vandenbergh,  21. 

.#3.  If  there  is  a  fair  and  reasonable  question  for  the  court  to  decide,  namely, 
wbejhet  a  contract  may  not  be  specifically  executed,  an  injunction  granted  in  the 
cause  will  be  retained  until  the  hearing.     lb.      * 

34.  An  administrator  who  is  applying  to  a  surrogate  for  leave  to  sell  real  es- 
tate in  order  to  pay  debts,  will  be  restrained  by  perpetual  injunction  where,  a  de- 
cree  for  foreclosure  and  sale  of  the  same  premises  has  been  had  in  this  court  and 
is  i  ft.  force.     Brewoii  v.  Mc  Jim  sty,  551. 

•  • 

And  see  Practice,  Subpana,  post. 
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Order  and  dtcrce. 

35.  Where  a  first  mortgagee  files  a  bill  of  foreclosure,  and,  after  a  decree, 
but  before  a  sale,  the  mortgagor  pays  the  interest  due  and  costs,  the  after- mort- 
gagees cannot  have  the  benefit  of  the  decree,  except  by  filing  a  supplemental  bill. 
Rankin  v.  Dutch  Churchy  20. 

i  ofi  f  chamber  order  of  a  V.  C.  allowing  further  time  to  answer  under  the 
I25ih  rule  need  not  be  entered  in  the  clerk's  office.  The  service  of  a  copy  of 
•uch  chamber  order  is  sufficient.     Byrne  v.  Romaine,  318. 

Pat  ties. 

37.  A  new  defendant  cannot  be  added  to  a  suit  upon  a  petition.  It  must  be  by 
a  supplemental  bill.     Carow,  executor  v.  Mowatt,  9. 

38.  Where  a  guardian  has  joint  rights  under  a  will  with  an  infant  and  the'Iatter 
is  made  a  joint  complainant  with  him  and  sues  by  such  guardian  as  a  next  friend, 
the  court  will  not  sustain  an  objection  taken  at  the  hearing  that  such  infant  ought 
to  have  been  made  a  defendant,  unless  it  clearly  appears  that  the  suit  is  adverse 
to  her  interest.     Bowen  v.  Idley,  148. 

39.  A  person  made  a  party  to  a  suit  after  testimony  taken  cannot  be  affected 
by  such  proof.     Jenkins  v.  Bisbee,  377. 

isi40'  un  rere  a  mort«aSee  has  assigned  his  whole  interest,  and  the  mortgagor 
files  a  bill  for  an  account  and  to  redeem,  the  general  rule  is  that  the  mortgagee  is 
not  a  necessary. party.  Still,  if  there  are  circumstances  rendering  it  proper,  the 
practice  is  otherwise.      Wolcotl  v.  Sullivan,  S99. 

41.  Where  a  parly  assigns  his  property,  in  trust,  for  the  benefit  of  Creditor* 
and  new  trustees  are  afterwards  substituted  in  the  place  of  the  old  ones,  who  as- 
sign their  trust  (with  the  knowledge  of  the  original  assignor  :)  Held,  that  such 
assignor  cannot  file  a  bill  for  an  account  against  the  first  trustees,  without,  at  least, 
joining  tbe  last  trustees  in  the  suit.  It  would  be  dismissed,  not  being  amendable. 
Miichtll  v.  Lenox ,  428. 

42.  The  wife  of  a  husband  tenant  in  common  is  not  a  necessary  party  to  a 
suit  for  partition.     Matthews  v.  Matthews,  565. 

And  see,  Husband  and  Wife,  5 ;  Incorporated  Company,  4  ;  Partnership,  4. 
Receiver. 

43.  There  can  be  no  ground  for  a  receiver  in  a  case  of  partnership  where  the 
partner  applying  to  the  court  has  the  property  in  his  own  possession  and  the  other 
does  not  object  to  such  possession.     Smith  v.  Lowe,  33. 

44.  A  receiver,  in  bringing  suit,  is  not  to  employ  the  solicitor  or  counsel  of 
any  of  the  parties  or  persons  interested  in  the  property.     Matter  o/Ainsley,  576. 

Replication. 

45.  A  special  replication  to  a  plea,  filed  without  leave,  ordered  to  be  stricken 
ttfi*     Storms  v.  Storms,  358. 

46.  Tbe  use  of  special  replications  has  be*m  discolrtinoed.  And  if  a  complain* 
ant  wants  to  avoid  tbe  effect  of  matter  pleaded  in  bar,  he  must  apply  to  amond  the 
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SALE. 

1.  Whether  a  sale  and  delivery  be  conditional  or  not,  depends  upon  the  par- 
ticular facts  and  circumstances  of  each  case.     Buck  v.  Grimshaw,  140. 

2.  It  may  be  the  subject  of  express  stipulation  in  the  contract  of  sale  or  a 
matter  of  subsequent  agreement  when  the  delivery  is  made;  or  it  may  be  inferred 
from  the  course  of  the  transaction  and  the  usage  of  a  particular  trade  that  the  ven- 
dor did  not  intend  to  make  or  the  vendee  to  receive  an  absolute  and  unconditional 
delivery.  But  the  condition  must  be  made  to  appear  as  matter  of  evidence;  other- 
wise, the  legal  presumption  would  follow,  from  the  fact  of  a  purchaser  being  in 
the  actual  possession  of  the  goods,  that  the  delivery  to  him  was  an  absolute  one. 
lb, 

3.  B.  sold  G.  220  bales  of  cotton  for  cash  on  delivery.  A  part  was  delivered, 
without  exaction  of  payment.  G.  put  this  part  on  board  of  a  ship..  Two  days  af- 
ter, he  failed.  B.  demanded  payment  or  a  return  of  the  part  which  bad  been  deli- 
vered. G.  was  unable  to  do  either  %  having,  on  the  morning  of  the  day  when  B. 
made  tho  demand,  delivered  the  bill  of  kding  to  S.  S.  &  Co.,  who  had  rrrade  ad- 
vances upon  it.  No  fraud  was  charged  against  G.  or  S.  Sw  &  Co.  Held  to  be 
an  absolute  delivery  which  changed  the  right  of  property,     lb, 

4.  The  revised  statutes  (2.  R.  0.  109.  50  §  and  p.  104.  §  25.)  requiring  six 
weeks  advertising,  &c.  upon  a  sale  of  real  estate  by  an  executor  for  payment  of 
debts  and  legacies,  in  pursuance  of  the  authority  given  by  a  will,  applies  only  when 
the  will  is  silent  as  to  the  manner  of  sale.     JVVDermut  v.  Lorillard%  273. 

5.  Therefore,  where  executors  had  power  to  sell,  in  order  to  meet  legacies 
"at  such  lime  and  in  such  manner  as  to  them  should  seem  most  advantageous*'  and 
they  sold  upon  an  advertisement  of  three  weeks  :  Held,  to  be  a  valid  sale,     10. 


SCIRE  FACIAS. 


1.  Although  a  scire  facias  is  a  judicial  and  not  tin  original  writ,  yet  it  assumes 
the  form  and  has  all  the  attributes  of  an  action  at  law.  Thompson  v.  Hammona\ 
497. 

2.  A  judgement  by  scire  facias  is  of  the  same  force  as  any  other  ;  and  a  de- 
fendant cannot  avail  himself  of  his  own  neglect  or  omission  as  a  ground  on  which 
afterwards  to  ask  relief  in  equity,     lb. 

3.  A  revival  of  a  judgment  by  scire  jacias  creates  no  new  lien.  It  merely 
makes  an  execution  regular.  After-judgments  gain  priority  when  the  ten  years 
have  run  out.     Graff  v.  Kipp,  619. 
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SEPARATION,  See  Divorce  and  Sepatation. 


SET  OFF, 

1.  Neither  at  law  nor  in  equity  can  there  be  set  off  against  a  distress  for  rent* 
Wolcott  v.  Sullivan,  399. 

2.  Where  a  party  claims  a  set-off  and  yet  setlles'the  debt  without  further  steps 
to  establish  his  right,  this  amounts  to  a  voluntary  payment.  Motion  v.  Ludlow, 
639.     ' 

3.  It  xcQttld  seemy  that  a  debtor  to  the  United  States  upon  custom-house  bonds 
may  plead  u.t  law,  by  way  of  set-off,  in  an  action  upon  such  bonds,  the  amount  of 
debentures  (relating  to  them)  which  he  holds,     76. 

Aud  Seo,  Debenture  1,2;  Mortgagor  and  Mortgagee,  3, 4,  5. 


SPECIFIC  PERFORMANCE. 


1 .  The  court  may,  in  a  proper  ciuw,  wbvre  there  is  a  covenant  on  one  side, 
and  no  mutuality,  decree  a  specific  performance.     Matter  of  Hunter,  1. 

2.  Where  there  is  a  covenant  in  a  lease  allowing  a  lessee  to  purchase  the  fee 
at  a  specified  sum,  it  is  a  fair  inference,  in  a  bill  filed  for  a  specific  performance, 
that  the  rent  was  fixed  at  the  amount  reserved  in  the  lease  as  an  inducement  to 
purchase  the  fee  under  such  covenant.     Jb. 

3.  The  words,  "  shall  have  liberty  to' purchase"  contained  in  a  covenant,  are 
to  be  construed  as  giving  the  right  to  a  clear  title,  free  from  a  claim  of  dower  and 
all  other  incumbrance.     It  means,  the  whole  title.     Jb. 

4.  The  question- of  delay  in  the  performance  of  a  contract  and  acquiescence 
in  the  delay  can  only  bo  properly  determined  at  the  hearing  of  a  cause,  and  not 
on  a  motion.     Brash  v.  Vandenbergk,  21. 

It  is  undoubtedly  true,  that  at  law  the  tender  of  the  deed  or  offer  to  perform 

specifically  after  suit  brought  for  non-performance,  would  not  affect  or  take  away 

the  right  to  proceed  with  the  suit :  but  the  commencement  of  an  action  i»  not  ipso 

facto  a  deprivation  of  right  to  go  into  equity  for  leave  to  perform  the  contract. 

76. 

6.  It  seems,  the  adjudged  cases  do  not  go  so  far  as  to  say,  that  a  party  must 
show  a  positive  agreement  or  consent  to  accept  a  deed,  notwithstanding  delay  (in 
a  case  where  no  time  is  specified.)  It  is  a  matter  resting  very  much  in  the  dis- 
cretion of  the  court.     76. 

7.  Purchasers  of  real  estate  cannot  suggest  their  own  alienism  as  a  bar  to 
specific  performance.     Scott  v.  Thorpe,  512. 

And  see  Practice,  33  ;   Sale,  4,  5. 
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STATUTE  OF  LIMITATIONS. 

1.  The  statute  of  limitations  docs  not,  in  terras,  apply  to  chancery;  stilly 
when  its  jurisdiction  is  invoked  in  cases  of  which  it  has  not  an  exclusive,  but  a 
concurrent  jurisdiction,  equity  gives  to  it  the  like  effect  as  a  court  of  law.  Ber- 
iine  v.  Vnrian,  343. 

2.  Ignorance  of  rights  and  fraud  and  concealment  will  prevent  the  operation 
of  the  statute  ;  but  a  party  must  set  these  up  distinctly  in  his  pleading.  An  aver- 
ment that  the  complainants  had  not  been  "  in  a  situation  to  call  the  guardians  or 
44  their  representatives  to  an  account,"  is  too  indefinite.     76. 

3.  The  statute  of  limitations  may  be  a  bar  in  a  suit  by  one  partner  against 
another  for  an  account  and  settlement  of  the  joint  concern.  Ahcatcr  v.  Fowltr, 
417. 

SURETY,  see  Bond,  2. 


T. 


TENDER. 


1 .  A  mere  offer  to  pay  off  a  judgment,  made  by  a  person  who  is  ready  to  pur- 
chase the  property,  is  not  a  sufficient  tender  to  the  judgment-creditor  to  vary  the 
running  of  interest.     Jones  v.  Moore,  632. 

TRUST,  TRUSTEE. 

1.  AY  hero  A.  is  mortgagee  and  trustee  for  creditors  and  buys  in  the  real  estate 
(mortgaged  to  him)  in  his  own  name,  but  voluntarily  for  the  benefit  of  the  trust, 
and  afterwards  allows  a  re-sale  for  the  like  purpose  (subject  to  his  just  charges  and 
expenses)  and  the  amount  is  credited  to  the  trust  fund,  he  cannot  retract;  especi- 
ally as  the  debt  owing  to  him  from  the  trust  estate  had  been  satisfied.  It  has  be- 
come trust  property.     Pier  son  v.  Thompson,  212. 

2.  Where  real  estate  is  conveyed  for  the  benefit  of  creditors  and  an  equity 
of  redemption,  embraced  by  the  deed,  is  sold  under  an  execution,  but  the  judg- 
ment creditor  ceases  to  claim  the  avails  of  the  sale,  they  belong  to  the  trustees 
and  not  to  the  administrator  of  the  debtor.     76. 

3.  A  trustee  cannot  charge  the  trust  estate  with  the  costs  of  defending  actions 
of  assault  and  battery  recovered  against  him,  although  the  acts  arose  in  an  at- 
tempt to  protect  the  trust  property.     lb. 

4.  Where  certain  persons  were  to  subscribe  for  a  large  amount  of  stock  and 
hold  it  upon  trusts  afterwards  declared,  and  they  became  trustees  for  the  creditors 
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of  the  person  beneficially  interested  :  Held,  they  could  not  charge  commissions 
upon  the  stock  either  as  trustees  or  special  agents,     76. 

5.     Where  trustees  make  a  heavy  sacrafice  which  is  deemed  expedient  at  the 
time  they  are  not  liable  to  make  good  the  loss.     lb. 

And  see  Debtor  and  Creditor,  generally  ;  Partition,  2. 


UNITED  STATES; 

1*  The  act  of  congress  of  the  2d  day  of  May,  1790,  which  gives  the  U.  S.  a 
priority  of  payment  in  cases  of  insolvency  or  where  any  estate  in  the  hands  of  ex- 
ecutors, administrators  or  assignees  is  not  sufficient,  does  not  give  a  priority  out 
of  the  real  estate  or  the  proceeds  of  real  estate  belonging  to  or  vested  in  the 
heirs  of  the  debtor.     U.  S.  oj  «d.  v.  Crookshank,  233. 

2.  The  priority  given  in  cases  of  insolvency  relates  to  living  debtors:  1. 
Where  the  debtor,  not  having  sufficient  to  pay  all  his  debts,  makes  a  voluntary  as- 
signment for  the  benefit  of  his  creditors  of  all  his  estate.  2.  Where  the  estate  of 
an  absconding,  concealed  or  absent  debtor  has  been  attached.  3.  Where  an  act 
of  legal  bankruptcy  has  been  committed,     lb. 

3.  The  priority  given  in  the  event  of  the  death  of  the  debtor,  arises,  after  his 
estate  has  passed  to  executors  or  administrators.  Congress  has  no  where  sub- 
jected the  real  estate  in  the  hands  of  tbe  heir  to  the  payment  of  the  debts  contract- 
ed by  the  ancestor  with  the  government,     lb. 

And  See,  Debenture  1.2.;  Mortgagor  and  Mortgagee,  2. ;  Set  off,  3. 


VENDOR  AND  PURCHASER. 

1.  A  contract  entered  into  under  a  mutual  misconception  of  legal  rights, 
amounting  to  a  mistake  of  law  in  the  contracting  parlies,  by  which  the  object 
of  it  cannot  be  accomplished,  is  as  liable  to  be  set  aside  or  rescinded  as  a 
contract  founded  in  mistake  of  matters  of  fact.     Champlin  v.  Laytin,  467. 


w. 


WARRANTY.  See,  Insurance,  1,2,3,  4,  5,  6,  7,  8. 


WRONG-DOER. 

1.     If  a  servant  or  agent  commits  a  trespass  ignorantly,  upon  an  expre99  pro- 
mise of  indemnity,  the  promise  may  be  enforced  ;  but  if  the  wrong-doer  knows 
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the  act  to  be  unlawful,  be  can  never  enforce  the  promise.     Ficntm  y.  1%omp$on 
212. 


WHARFAGE. 

*1.     Customary  mode  of  apportioning  wharfage  in  the  port  of  New  York 
amongst  joint  owners.     Roosevelt  v.  Post,  579. 

WILL. 

1.  Testator  directed  the  remainder  of  his  personal  estate  to  be  divided  into 
six  equal  parts  and  bequeathed  it  as  follows  :  to  his  step-daughter  M.  one  share, 
to  hia  daughter  S.  one  share,  to  the  children  of  his  daughter  E.  one  share,  to  the 
children  of  his  daughter  M.  one  share,  to  the  children  of  his  daughter  B.  one  share 
and  to  the  children  of  his  son  J.  one  share.  But  if  his  said  children  or  his  said  step* 
daughter  should  die  without  issue,  the  share  of  the  party  dying  was  to  be  equally 
divided  between  the  survivors  of  his. children  or  grand- children.  The  daughter 
died  without  issue.  The  step-daughter  M.  married  and  died,  leaving  issue.  The 
question  was,  whether  they  had  a  right  to  any  part  of  B's  share  :  Held  that  they 
had  not.     Barnes  v.  Greenzebach,  42. 

2.  The  legal  signification  of  issue,  children  or  grand-children,  and  every  word 
of  the  like  species,  when  used  in  a  will  as  descriptive  of  persons  who  are  to  take  as 
devisees  or  legatees,  applies  to  those  only  who  are  of  the  blood  of  the  testator  or 
person  named  as  the  parent  and  does  not  comprehend  those  who  may  have  acquired 
ihe  name  or  character  of  children  by  marriage.  They  are  prima  Jaeioz  exclu- 
ded ;  but  this  rule  gives  way  where  there  is  a  clear  intention  to  the  contrary  :  for 
the  intent  will  govern.and  control  the  legal  operation  of  words.     lb.  . 

3.  If  a  will  is  destroyed  in  the  lifetime  of  a  testator  without  his  knowledge,  it 
may  still  be  established  upon  satisfactory  proof  of  its  contents,  and  destruction* 
Bowen  v.  Jdley,  148. 

4.  Where  a  recital  in  a  will  manifests  an  intention  to  make  a  present  bequest  and 
the  words  of  actual  bequest  are  omitted  by  inadvertence  or  mistake,  the  words  will 
be  supplied  ;  and  the  words  will  amount  to  an  implied  bequest.  Therefore,  where 
a  testator  gave  "unto  my  cousin  S.  M.  daughter  of  my  uncle  D.  O.  $1000,  man 
"  than  the  equal  part  above  mentioned  to  my  uncle  D.  O's  children" ;  and  nothing 
was  above  mentioned  to  them,  but  there  was  a  prior  clause  which  gave  to  the  chil- 
dren of  seven  uncles  named  (not  naming  D.  O.  among  them)  $5,000  each.  It 
was  held,  that  the  children  of  D.  0.  each  took  $5000  by  implication.  Marsh  v. 
Hague,  174. 

5.  Grand-children  and  great  grand-children  do  not  take  as  "children,9'  except 
from  necessity  and  where  the  will  would  be  inoperative  or  where  the  testator  has 
•shown  he  did  not  intend  to  use  the  term  according  to  its  actual  meaning,  but  in  a 
restricted  sense.  They  may  sometimes  be  let  in  under  a  liberal  construction  of 
the  word  "children,"  76.  {S.  P.  Tier  v.  Penntll,  p.  354.) 

6.  Asa  general  rule,  legacies  are  payable  in  one  year,  even  though  assets  are 
not  productive  or  the  executors  have  not  reduced  the  property  into  possession ; 
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and  there  is  no  exception  on  the  ground  of  a  legatee's  not  being  in  a  situation  to 
receive  or  omitting  to  demand,     lb. 

7.  If  the  context  of  a  will  affords  sufficient  evidence  of  the  identity  of  the  per- 
son intended  as  a  legatee,  the  will  alone  must  be  looked  to  in  order  to  clear  up  the 
difficulty  and  determine  the  question.  Smith  v.  Smith,     189. 

8.  But  if  the  context  fails  or,  after  examining  the  whole  of  the  will,  it  is  still  im- 
possible to  ascertain  from  such  a  source  alone  who  is  the  proper  person  to  take, 
then  recourse  must  be  had  to  parol  evidence,     lb. 

9.  In  no  case,  however,  is  the  bequest  to  be  deemed  void  for  uncertainty  as 
to  the  person,  provided  the  person  intended  to  take  can  be  identified  by  any  com- 
petent evidence.  Where  neither  the  will  nor  the  extrinsic  evidence  is  sufficient 
to  remove  the  ambiguity  in  respect  to  a  devisee  or  legatee,  the  devise  or  bequest 
must  fail  from  uncertainty,     lb. 

10.  If  a  legacy  be  given  to  a  person  by  a  correct  name  but  with  a  wrong  des- 
cription or  addition,  the  latter  will  not  vitiate  the  bequest,  but  will  be  rejected. 
In  the  present  case,  a  legacy  was  left  "to  Mary  S.  wife  of  Nathaniel  S.  $300." 
Mary  S's  husband  was  named  Abraham  and  Sarah  S's  husband  was  Nathaniel 
S.  Upon  extrinsic  evidence  and  circumstances :  it  was  held,  that  Mary  S.  was 
intended.     lb.  ***>>;!         — ^^ 

11.  A.  C.  made  his  will ;  and  after  specific  bequests,  devised  as  follows: 
"  I  give  and  bequeath  all  the  remainder  of  my  estate,  both  real  and  personal,  to 
"  my  two  sons  P.  C.  and  N.  C,  to  my  said  two  sons,  their  heirs  and  assigns  for 
«4  ever."  He  appointed  them  executors  and  added — "hereby  empowering  my 
"  said  executors,  should  my  personal  estate  be  insufficient  to  pay  my  debts  and 
"  the  before  mentioned  legacies,  to  sell  any  of  my  lands  which  I  may  leave  at  my 
"  decease,  at  their  discretion,  and  to  give  deeds  of  conveyance  for  the  same  suf- 
"ficient  in  law  :"  Held,  not  to  be  a  case  in  which  the  real  estate  became  equitable 
assets  for  the  payment  of  debts.  The  creditors  of  A.  had  a  right  of  action 
against  the  sons  personally  and  their  judgments  attached  upon  the  lands  devised, 
the  legal  title  being  in  the  sons.     Pascalis  v.  Canfield,  201.  -  -■*% 

12.  A  person  shall  not  claim  an  interest  under  an  instrument  (either  deed  or 
will)  without  giving  full  effect  to  the  same* as  far  as  he  can,  and  renouncing  any 
right  which  would  defeat  it.     Leonard  v.  Crommelin}  207. 

13.  He  who  makes  his  election  is  bound  to  abide  by  it,  unlesshe  can  restore 
the  property  to  its  original  situation ;  and  the  taking  possession  binds  the  perfor* 
roance,  although  there  be  a  loss.     lb. 

14.  A  father  having  a  life  estate,  sold  to  H.  the  fee  which  belonged  to  his 
seven  children ;  and  covenanted  they  should  join  when  of  age.  By  will,  he  de- 
vised his  own  property  to  them,  on  condition  of  their  ratifying  the  sale.  A  deed 
of  ratification  and  release  was  signed  by  five  after  they  came  of  age  ;  one  of  the 
others  died  without  having  done  so,  and  A.,  the  remaining  son,  took  his  own  share 
of  the  father's  estate,  but  did  not  execute  the  deed  until  after  his  death.  A  per- 
petual injunction  from  proceeding  against  the  devisees  of  H.  for  his  share  of  the 
property  sold  by.  the  father  was  decreed  against  A.  ;  and  he  was  ordered  to  exe- 
cute a  release  to  them  as  well  of  the  same  as  of  his  right  in  his  deceased  brother's 
share,     lb. 

15.  A.,  by  will,  after  devising  specific  bequests,  bequeathed  to  his  daughter 
C.  $4000,  on  her  marriage,  to  the  intent  that  she  might  receive  as  much  as  his 
other  children,  to  all  of  whom  he  had  made  large  gifts  onJipir  marriage.     He 
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devised,  with  limitations,  a  dwelling  house  to  each  of  his  four  daughters,  including 
C.  (The  son  had  one  given  to  him  during  A's  lifetime).  A  fifth  part  of  the  resi- 
due of  his  estate  was  left  to  each  child.  A.  married  after  making  the  will,  and, 
by  codicil,  bequeathed  to  every  after-born  child  "an  equal  share  of  my  property 
"  with  my  other  children,  notwithstanding  it  may  have  been  hereinbefore  appropri- 
"  ated."  There  was  an  after-born  daughter  :  Held,  that  C's  share  was  the  standard 
for  setting  out  the  posthumous  child's  rights  ;  and,  therefore,  the  latter  was  enti- 
tled to  $4000.,  a  house  equal  in  value  to  C's,  and  a  sixth  of  the  residue.  Also, 
that  the  after-born  daughter  took  upon  the  same  trusts  and  limitations  to  which 
the  other  daughters  were  subject.     Lawrence  v.  Lawrence,  241. 

16.  Although  the  insanity  of  a  testator  is  passed  upon  by  a  surrogate,  and,  on 
an  appeal  from  his  decision,  the  chancellor  determines  against  the  will,  still  it  is 
only  conclusive  as  regards  the  personal  estate.  The  question,  whether  there  is  a 
devise  of  the  real  estate  or  not  remains  open  and  can  only  be  set  at  rest  through 
an  issue  or  a  trial  at  law.  Therefore,  in  such  a  case,  no  partition  can  be  had 
pending  this  question.     Bogardus  v.  Clarke,  266. 

17.  B.C.  devised  real  estate  to  his  daughtej  A.  and  her  husband  for  their 
joint  lives,  with  remainder  to  such  child  or  children  as  A.  should  leave  at  the  time 
of  her  decease,  and  to  their  respective  heirs,  executors,  administrators  and  assigns 
for  ever  share  and  share  alike.  A.  left  childreu,  and  a  female  grandchild,  the 
daughter  of  a  deceased  son  who  had  died  in  the  lifetime  of  A.  and  her  husband. 
Held,  that  the  grandchild  was  not  entitled.     Tier  v.  Penntll,  354. 

16.  If  a  will  clearly  indicates  that  the  personal  estate  is  to  be  exonorated  from 
debts,  the  court  will  not  disappoint  the  intent,     henhart  v.  Brown,  411. 

1 9.  Where  n  daughter  was  to  receive  a  legacy  with  interest  frtrin  the  time  of 
the  testator's  death  and  the  court  had  determined  that  the  rights  of  a  child  ea 
ventre  sa  mere  stood  upon  the  same  footing,  interest  was  given  to  such  child  from  the 
time  of  such  testator's  dying  and  not  from  its  birth.     Lawrence  v.  Lawrence,  557. 

20.  The  court  having  also  decreed,  that  the  child  was  entitled  to  a  sum  of 
money  (in  order  to  put  her  on  a  par  with  other  children)  in  lieu  of  a  dwelling-house 
which  had  been  bequeathed  by  the  testator  to  each  of  his  other  daughters,  from 
the  time  of  his  decease.  It  was  held,  that  the  child  was  entitled  to  interest  upon 
the  money  only  from  the  time  of  her  birth.     lb. 

21.  Whether  a  sum  directed  by  a  will  to  be  raised  out  of  the  rents  and  profits 
of  real  estate  is  to  be  raised  by  annual  rents  and  profits  or  by  sale  or  mortgage, 
is  a  question  of  intention,  to  be  collected  from  the  context  of  the  will  and  from  the 
purposes  to  which  the  money  is  to  be  applied.     Kingsland  v.  Belts,  596. 

22.  Therefore,  where  a  testator  gave  to  his  wife  all  his  real  and  personal  es- 
tate as  long  as  she  remained  his  widow,  for  the  faithful  bringing  up  and  support 
of  his  children,  but,  in  case  of  her  marriage,  gave  her  .£20  a  year  for  life  in  lieu  of 
her  dower ;  and  gave  the  full  possession  of  the  real  estate  to  his  son  in  fee  at 
twenty-one,  but  subject  to  the  remarriage  or  death  of  such  widow  and  also  to  le- 
gacies of  $500,  each  to  the  testator's  daughters  :  it  was  held,  that  maintenance  to 
the  children  must  come  out  of  the  annual  rents  and  profits  so  long  as  the  widow 
remained  unmarried,  and  that  she  could  not  raise  the  maintenance  by  sale  or 
mortgage  of  the  fee.  And  also,  as  a  consequence,  that  the  daughters  who  claimed 
arrears  of  maintenance  were  not  entitled  to  have  the  same  satisfied  out  of  a  sale. 
lb. 

..  And  see,  Sale  4,  5. 


ERRATA, 


Page       6,  line  24,  for  Emory  v.  Ward  read  "  Emery  v.  Wase." 

46,  „  16,  after  Barbara,  drop  "  and." 

76,  „  5  &  6,  transpose. 

240,  „  18,  for  mortgages,  read  u  mortgagees." 

241,  .,  2,  for  a  specific  lien,  read  "  no  specific  lien." 

242,  „  30,  for  the  same  September,  read,  September,  1828." 
242,  „  32  after  marriage  interline,  "  she  was  born  in  January, 
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1829." 
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Webb." 


511,  for  assignor,  read  "  assignee." 

508  to  613  in  the  margin  for  Webb  v.  Noah,  read  "Noahu. 
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